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23.3.01 Neither the State of aAssam nor the

Union of India has filed written statement.
However, on the prayer of Mr A,Deb roy,
learned Sr.C.G.Ss.C foﬁr weeks time is
allowed to file written statement.

List on 24.4.01 for further order.
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State of Assam to file written statement.
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Mrs. 1,038, l2arned counsel for the
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u:xﬁ NG . 4/30 of Za60

BETWEEM

Sarat Chandra Phetowali, IFS, DOF, C/o
Office o3 f the Principal Chief
Congervator of Forests, Assam, Rehabari,
Guwahati—-8.

ST LR i S A

AND

1. The Union of Indis, represented by
the BSecretary to the Government of
India, Ministry of Environment,
Forests and Wild Life etc., New
Delbvi-~11g],

2= The Secretary to the Government of
India, Minigtry of Persomnel, New
Delhi-11adE1,

S. The State of Assam, represented by
the Commissioner % Secretary to the
bovt. of Assam, Forest Department,
Dispur, Guwahati-é&,

4. The Btate of Meghalaya, represented
by the Chief Secrebtary to the Govi.
of Meghalaya, Shillong-793568]1.

A, The Union Public Service Commission,
represented by ite Chairman,
Shahjahan FRoad, New Delhi-~118E81,

o x = RESDondents

DETAILS OF APPLICATION

St ﬂ .Bench »mj \§§
)
N

1. PARTICULARS QF THE ORDER__AGAINST WHICH THE
APPLICATION I8 MADE :

The 0OA is directed against the order contained in
Mo.  B2E1E2/86/97-1F5.11  dated 15.9.99 issued by the
Bovernment of India, Ministry of Environment  and
Farests as communicated to the Applicant vide letter

FolMe, Q2@1Z/86/97-1F5.11 dated 17.9.99 and received by
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the Applicant on 24.9.99 rejecting the repregentaty

of  the Applicant by which he had sought for intending
his year of allotment than the one asaignedr to him
(19943) vide  order F.No. 17163/&2/94MIF8«II dated

19, 16,95, _ ‘ )

. JURISDICTION OF THE TRIBUNAL

The ﬂpplimamt declares that the subject matter of
the application is within the jurisdiction of this

Mo ‘ble Tribunal.

So LIMITATION &
The épplicant further declares that the
application is filed within the limitation period

prescribed  under Section 21 of the Administrative

" Tribunals Act, 1984,

A. FACTS OF THE CASE :
4.1 That the Applicant is a citizen of India and he
]

is presently holding the post of Dy. Conservator of
. .

Forests attached to the office wf the Conservator of

Forests, Western Assam Social Forestry Circle, Jyoti

Path, Ambikagiri Nagar, Guwahati. Except the State and

its functionaries the Applicant in the present -

’

application has not made any private respondent a party

because the Applicant is not seeking any Pelfef against

them. This is because the subject matter of the instant

“applications, involves the correct determination of

Applicant ‘s seniority and the fixation of his year of
allotment. The Applicant is aggfieved by the method and

manner in which his year of asllotment has been fixed.
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4.2 That on the reémmm&ndatimn of tRe :ﬁﬁﬁzm-*Pvé%éaw,z;J

‘Gervice Commission and on cm@pletimn on 2 YRArs
training a2t the Indian Féve%t College, Dehradun (1987~
69), the fApplicant was appointed as Asstt. Cmﬁaervaﬁor
af',Fﬂﬁﬁﬁt in.the State Forest Service (hereinafter.

refer to as the 5F8) mf_the State of Assam.

4.5 That the Applicant become eligible for promotion to
Indian Forest Service (hereinéfter referred to :3: 3 the

IFS) in the year 1975,

.Hére, it would be appoint to refer to the law
gaverning ghe IF8  and the relevant rules framed
thereunder for the sake éf convernience in order to show
as  to how the Applicant become eligiblé for promotion

te IFS in the year 1975,

4.3.1 That the Indian Forest Service is mﬁe of the All
India Service common to the ééntre and to the Stafe.
The statutory basis for the establishment of the All
India Bervices was provided by Chapter—I of Part IV of
the Constitution (Article 388 to 314) supplemented by
the ALl India Services Act, 1951, passed by the
parliament as envisaged: in Articlie 312 of the
Comstitution. The Act of 1951 was initially applicable
to the Indian Administrative Service and the Indian
Police Service but it was subsequently extended. by
Amendment  Act 27 of 1963 to caver thebﬁonatituticn of,
three new ALl  Indiz Services one of which was the
Indidn Forest ISEPViCQ, éectimn S af the Act of 1951
em&mwers thé Government of India to make, after

consultation with the State Government rules for the
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regu}atsun of recruitment and the conditions of servic

of persons appointed, to aw ALl India Service.

4.3.2 That pursuant to the am@ndmehﬁ of ‘iW&S, mutual
consultabion were held between the Union Bovernment and
the varimu% ﬁtate Bovernments and the broad pattern
already in existence for the Indian Administrative
Gervices and the Indian Forest Service also. Once ‘thiﬁ
decision was taken, the statutory rules followed. There

were Tive set of rules framed between 1966 and 1968,

{iJ The. IFS (Cadre) Rules, 1966.
{ii) The IFS (Recruitment) Rules, 19466.

(iii)  The IFS (Promotion) Rules, 1968,

{iv) The IFH (Pay) Rules, 1948.

{v) The IFS {(Regulation of Seniority) Rules, 1948.
5.3 That in pursuance of Sub-rule (1) of Rule 8 of

_ f

the IF3 (Recruitment) Rules, 1964, thie Central

Bovernment, in consultation with the State Government
and the Union Public Service Commission, framed the. IFS

(Appoirtment by Fromotion) Regulations, 1966.

For = the purpose of inﬁtamt casey three of the
above mentiohed Rules, namely (i) IFE (Cadre) ﬁuleﬁﬁ
(ii) The IF8 (Recruitment) Rules, and
(iii)  The IFE (Regulation of Seniority) Fules,

Rules along with the IFS (Appointment by promotion)
ﬁegu’ tion are highly r@l@vanf and  the relevant
pfwviﬁimné af  the same would be referred to in  this
apﬁiicatimn,

4.%.4 That wunder ﬁhmwrul@(ﬁ) of Rule 4 of the IFS
(Recruitment) Rules, recruitment to the IFS in mainly
by two of the following methods, viz.s

(i) By a competitive examinationg

-
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(ii) by promotion of substantive members of the
State Forest Service.'

-

4.3.5 That the Reg.B of the IFS (Aﬁpn by Pramotian)
Regulation provides for the preparation of a 1ist of
switeble officers of the State Farest Service by the

Selection Committee. This regulation also lays douwn

“that each selection committee shall ordinarily meet at

intervals not exceeding one year. Third praoviso to Sub-
Reg.(2) of Reg.S further lays down that the Selection

Committee shall not consider the case of. a member of

the State Forest Service unless, on the first day of

January of the year in which it meets, he i
substantive in the State Farest Service and has
completed not less  than eight years of continuous

service in the State Forest Service.

4.4 That the ﬁpblicant has completed 8 years of

continuous service in the substantive capacity in  the

- BF8 year, 1975.

4.5 That the fpplicant was given officiating

appointment against cadre post as early as in 1983. In

~the year 1984 also applicant continued officiation

against a cadre post. After 1984, only for a brief
period of 19835, the Applicant did not h@ldA the cadre
ppst?' However, during this period he %hould bhe deemed
to be holding the cadre is firstly because he céulm not
have <c¢hoice of his own to be posted against a
partic@lar post that being the prerogative of the
éuthorities and secondly durihg the said period many of

his Jjunior officers were holding the IFS cadre Post
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which shows that the post ﬁppiicant.maﬁ holding during
fhe'ﬁaid period was equivalent to any other cadredpmgt,
it will be pertinent to mention here that the officer
placed below the Applicant in the select list in
question were also holdirng the cadre post during the

sald period. Thus, the Applicant should be deemed to he

holding the cadre post in the year 1985, ‘Thefeafter

from 1986 . to 1992, the Applicant. continuously
officiated against 2 cadre post. ﬁubsaqueﬁtly in  the

year 1993 to 1995 till the promotion to IFS though the

.

—

,

Applicant did not officiate égaingﬁ the cadre post, but

once  again the persons junior to him were allowed Cto

officiate against  cadre posts. Therefore, on  this
analogy, the 'Appliaant could also be deemed to be
hdldingath@ cadre post from 1993-9% till his promotion

to thevIF“,

4.6 That Ruitle 9 of IFS (cadre) Rules read with Sub-reg.

v

(2) of Regulation 8 of the IFS. (Appointment by

Promotion) Regulation, where administrative éxigenmizs

require a number of the 8FS whose name is not  included

in the select list or who is not the cadre. officer may

be appointed to a cadre post if the State Government is i

satisfied that the vacancy is not likely to lagf for
more than three months or that there is no suitable

cadre officer available for filling the vacancy.

4.7 That under sub-rule 2 of Rule 9 of the IFS (Cadre)
Rules, wherein any state, a person other' than & cadre
afficer is appointed to a cadre post for a period

exceeding three months, the State Government shall
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forthwith répmrt the fact to the Central Government
tmgefher with the'reagonﬁ far making thev appointment.
Under sub-rule 4 of the Rule 9 of - the cadre rules,
mhére 8 cadre post is likely to be filled by a person
who is not a cadre officer fmr.a period exceeding three
monthe, the Central Gavernmént shall report the full
facts ﬁc the Union Public Service Commission with the
reasons  for holding that no suitable officer is
available %or,filling the post and Amay in the light of
the advice inen‘ by the W.P.5.C. give suitable

direction to the State Bovt. concerned.

4.8 That as the Applicant being é non-cadre officer was
given officiating appointment againgt a cadre post . and
the said appointment was continued due a3 administrative
exigencies for an inardinateiy long period, ﬁherefa?e,

the Applicant has reasons to believe that the precedure

laid down in sub~rule 2 and sub-rule 4 of the Aule 9 a{

IFS {(Cadre) Rules must have been complied with by the

concerned auwthorities and the State fGoverrnment must
have obtained the approval for such continuation of the
Applicant from the Central g and the UPSC. Do that as

it may, the combliance of the procedure laid down in

Sub~rule (2) and (4) of Rule 9 of the IFS (Cadre) Rules

is  not the'feﬁpmngibility of the Applicant. it is for
the State Government to eﬁsure that the provigions *m%
law are complied with especially when 2 non-cadre
officer is being made to foicia%e in a cadre post for
long period of time by the State GaQérnment in order to
serve the interest of the State and to meet the

administrative exigencies.

<

LA P
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period of time the Applicant was holding the ahdre

mowt, there were serious latches on the part of the
Respondents in regard to preparation of annual select

.

list. It ie pertinent to mention here that there 18 a

- mandatory prm?i%imm under rule (5) (1) of the IFS

(Bppointment by Promotion) Regulation, 1964, for
preparation af  annwal select list. No o selection

committee meeting was convened from 1967 to 11?74 i
hlatant violation -of rules, while the -rule provides
that even in abﬁ@ﬁce of vacancy  in the ﬁrmmmti§nal
queta, select list mumX e prepared annuélly but in
gnoe of fAssam-Meghalaya Joint Cadre, no selection
uﬁmmittee meeting was convened and select list prepared
on the face ﬁf aQailahl@ vacancy in promotional quota

Because of non-preparation of amnuai gelect liﬁﬁ.during
the period 1967 to 1974, many senior SFS officers gould
noat  be  promoted ﬁ@ﬁﬂlting in adverse effect to the

service prospect of this Petitioner.

4.1 That during December, 1975 »the firﬁt @ver
gelection committee  meeting Was convened  for
prep%ratimn aof select list for ﬁﬂ%am~Meghalaya Joint
cadre and a list of & officers was preparved against 9
wbmmmtﬁmmal pasts  as  per schedule 1972. This was
anmthaw'vimlgtimn af the provision of Rule 5%91) of IFS
(Appointment by Prmmmtimn>_ Regulation, 1%9&&6, which
provided for preparation of & list contaimning about

double the number of vacancies. The select list was

notified on 26.3.76 whern as many as 9 senior duty posts

were lying vacant inn the Joint Cadre if Assam-
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list cdmpriéing afficers greater number then 2 and non-
appointment of the senior SF8 officers resulted in
adverse affect to the service prospect of this

Applicant. , - '

4,11 That d#rihg the year 1@7&, Aﬁelectimn was né@
convened. In 1977, selection cmmm;ttee met and prepared
a select list of only 7 officens, though the number of
anticipated"vaqancy under promotiohél minta was '8 as
per revised cadte schedule ﬁmtifieg on 6.1.78. This was
in blataét viglation bf Rﬁle SC1Y of IFS (Qppointment
by Promotion) Regulation, 1966. This viclation of rules
" denied promotion to oneg of the seniormost member of
SFS during 1978 itself. However, it\algo had the affect
of adveraeiy affecting the service prospect of this

Applicant.

4,12. That once again from 1978, there was no selection
till 1983, However, in 1983 select list, the
Petitioner's name was included along with the names of
his other batch-mates. While preparing the select list
and  inducting officgre in the IF&, the provision of
making the prémotion to 33'1/3'per$ons af the senior
past was compleéely lost sight of, but for which, he

could have been promoted to IFS in 19283 itself.

4,135 That after 19835, the seiect list was prepared
during 198% and 1986 with only 2 officers in the select
list though the select list should haye contéined asl
many ks 9 qfficerﬁ as per Rule 5 of IFS (Appointment by

Promotion) Regulation, 1966, read with Rule 9 of IFS

i34

v ™ ',"1

BO §fp o
G

-

3.

-
{

j
|

-



v
Coean

srhn weEE w5

e R iz

mention-fhat'in the minutes of the selection cqmmit%ee,
the Applicant’'s ma@e was placed at 51. No. 4 with the
performance of the Applicant beingiat par with -the 2
officer%n included in'the select list of hoth the year
1985 and 198&4 Kad the select 1ist‘been prepared as per
ruieé; thg Appliaént's riame would have been included in

hoth the aforementioned select list.

-

4.14 , That after ;986,'selaat lists was prepared only
during 1991 and in between, there was no select list.
However the select list which was prepared during 1991

contained the names of officers of anly Meghalaya Unit

of the Assam Meghalaya Joint cadre ignorihgv the

legitimate and Jjust  aspirations of the officers

helonging - to Assam wing. As a result of this, one. of
Applicant’'s junior officer Shri P,8. Rynjah of 1971-92
batch fruh Meghalaya 9F% also got promotion to IFS
batch whose year of allotment was fixed on 1988, This
was a3 sequel to the recognition to Meghalayaz Forest

Service as a feecder service to [FS.

4.15 That the select ligt was alsc prepared in  the

later part of 1991 for Assam Unit which was challenged

‘before the Hon'ble CAT/Buwashati Hench and the Tribumal

stayed the Qpeﬁation of the select list. though the
Applicaﬁt was not arrayed as par%/Regﬁmndant% in the
aforesaid case but due to the stay order of the
tribunal, the Applicant couwld not derive the beﬁefit of

gromotion in spite of his name appearing in the select

list.
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(Recruitment) Rules, 1966, Here Gi=—is.pertinent - to_J
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The interim order of the tribunal in OA'N37-6L9@_

is annexed as Annexure-l.
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4.16 That after 1991 it is ohly in 1995 that the select .

list was prepared. However, this select list was also

challenged beforeé the Tribunal in 0A No. 1867935 and the

Tribunal passed the stay order on their select list

also. On this occasion too, because of the stay order

passed by the Hon'ble Tribunal the Applicant in epite

of his name being in the éelect list could not avail

the opportunity of promotion during 1994

-

Interim order of the Hon ‘Ble Tribunal passed in

0a No. 186793 is annexed as BN e ure e .

4.17 That the selection committee again met on  7.5.94
and having considered all  aspects decided to re-
convenet thé meeting of the sglection committee of the
199% for preﬁération of %he_seleat.list for prometion

to S5F% Dfficers to 1Fs cadre. The name of this

Qpplicant was p}aced at 81. No. 1 in the s@lect; list

prepared on 7.5.94 and notified on 28.11.94.

Copy of the notified select list No. 17&3/3/94~4

1IFg~11 dated 78.11.94 is annexed a8 ANNEXUTE~—S.

4.18 That since the selection committee meeting of .

3F.3.95  was re=convened on 7.3,94 and a wselect list
prepared wherein the name of the Applicant had appeared
pursuant to which he was wltimately promoted to IFSG in
the yeérv 1995, the resultant benefits provided to &
person in  the celect list should have been sccorded

with effect from 2.1 .98 itself and not farm 7.3.94

T
"ton tial
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inasmuch as the re-convened meeting of selection
committee on 7.3.94 was for all intent and purpose a

meeting of selection committee dated 3IB.3.93.

4.19 That - during the period 1983 to 1992 when the
Applicant was holding the cadre post, his misfortune in
the form mf-non"puﬁlicétimn of the select list on vyear
to  year basic in violation of thé regulation & of thg
IFS  (Appointment by Promation) Regulation was further
compounded by the fact,that during the period the
triennial cadre review was also due in the year 1981,

¢

1984 and 1987. under sub-rule 2 of Rule 4 of the IFs

{Cadre) Rules, 1966, there is mandatory provision af

triennial cadre review of the cadre. Accordingly,
review of «cadre after figation of initial - Cadre
stréngth in 1966, were due in 1969, 1972, 1975, .19789
1981 'and 1984, Tﬁerefore, by 1‘?87v there should have

been 7 reviews of the cadre. Due to exigency of the

State of ‘Meghalaya were curved out of the SBtate of

Assam and coming of Assam cadre as Assam—Meghalaya

Joint Cadre. This review of cadre was done just to

pravide essential.supﬁwrt of IFS cadre officers to the

new State of Meghaliaya. However, this exercise of cadre

review had no relevance to the requirement of the State
of Assam. So far as State of Assam is concerned neither

in 1969, nor in 1972 any review took place.

4.2 That in'1@78, the first @ver regular cadre review
took place for Assam Meghalaya Joint cadre, though it

should have  beer the fourth $riennial cadre review.

- During  this cadre review also, a number of posts of

Eantral £éminiatrativs Tribupal
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permanent nature were left out for inclusion in  the

IFS. ' ’ ‘ ’

~

21 That the next cadre-review was due in 1981 but was
dmﬂé in 1?82; Thereaftér the cadre review were due in
1984. and . then in 1997n Bu% during 1984, the Gadre
review was not done.

4

;23 That during the vyear 198% to 1992 when the
Applicant was holding cadre'post for a very long period
of time, had the cadee review been done timely with the
ijective approach gmd consideration of the grogﬁé
related, coupled with only hrwgaratiom of the select

list, then exact situation the Applicant would have at

“the relevant period of time been holding a cadre post

and  thus, would have got the obpmrtunity aof getting
inducted in the IFS much earlier. it is stated that

non-holding of cadre review and non-preparation of

select list for an inordinate long period and gravo

irregularities committed in regard to same in  flagrant
violation of the rules resulted in great hardship to ‘

the Applicant.

4.25 That the Applicant was promoted to IFS  vide

~»

Government of India, Ministry of Environment anc
Fnreét% Notification No. 17%1&/@2/94~IFS—II dated
24.3.95. This appointment of the Applicant to IFS was
mace - euﬁder Sub-rule (1) of ;Rule 8 of the IFS
{(Recruitment) Rules, 1968 and sub-rule (i) of Rﬁle 9 of
the 1IFE (Appmintmenf by Promotion) Regu;atinns; 1966,
Pursuaﬁt ta-the appointment of the Applicant, he was

allotted to Assam Meghalaya Joint Cadre cof  the IFS



wrder  sub-rule (1) of  the IFS (Cadre) Rules, 1966.
Thereafter bis yéar af allotment was fixed vide order

of eve No, ditd. 19.18,935.

A ocopy of fhe arder dated EQ~3,?5 appointing the
Applicent to the IFS is  annexed herewith as

Annexure~4,

Copy of order dated 19.16.92 is annexed as

Annexure—-440 .,

4.24 That it is therefore seen that despite being a

non-cadre  officer the Applicant was allowed to held a
, N

cadre post prior to his name being included in  the

select list of 1994 (which is the re-converned méeting

of  the selection committee of 3H.35.93). The Applicent

was  appointed to IFS with effect from 24.35.95.. it i

9

noteworthy that prior to this period from 1985 to 1992,
the Applicant was continuously holding the cadre post
with the exception of & brief period during 1984-85%

when his juniors were holding a cadre post.

4.2%  That in the year of allotment to the IFS dated

19.18.93, the Applicant was resigned 1999 as his ‘yeaf'

of allotment and he was placed above Shri Tapash FEr. .

Das. However, the grievances of the Applicant  arose

from the fact that 1999 as hig year of allotment wa$;

fixed on the basis of the same being “the vear af

allotment of Shri 8. Narayarnan & direct Rectt. promoted
to senior scale. The Applicant’'s case is that he was in

continuous officiation against senior scale post in the

IFG  for inordinately a long period, therefore éﬁ:”per

the provision of Rule I(2) () of the IFS (Regulation of
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Semiority) Rules, 1568, his seniority Gught to  have
been computed from with reference to at least 28.14.87.
This date. of 28.1¢.87 has a‘significance because on
28.1¢.87, the cadre was revised and at that point of
time, the Applicant was officiating against the cadre
post. Moreover, vacancies and the promotional quotas
were 7. Furthermore, by virtue of Applicamt’s' name
being in the select list prepared in 19?5 and
thereafter his name being also in the select list
prepared dgr;ng 1991, fthe # deserves to be inducted in

IF&. Therefore, his position should be fired just below

K

RR -{regular recrﬁit) C.P. Marak who was in  continuous
mfficiation “in the senior scale from 5.9.87. Hence on
this analmgy,,the year of allotment of C.P. Marak which F
is 1983 sﬁould elso be the year of allo}mént -of  this

Applicant.

The list showing the position of IFS Officers of

’ . _ 'y

( :

. . . . . t
Assam  Meghalaya wnit is annexed herewith as “

> ; ' o
..a.._:_.‘....-.............._.m ‘ -i
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4.26 That it is notewarthy that on 13.3.91, the Qelect“%ﬁ;

list was prepared and the same was notified on 3@59.91

wherein the name of the Applicant appeared at 1. No.

2 During this period also, the Applicant Was

officiatiﬁg against the cadre paost and he ought to have % ' !
inducted in IFQ as. per 1991 select list and in  that

event also his position in.the seniority should have

come just below the Regular Recruit Shri A.M. Singh who

was promoted to sénior scale on 1.4.91. In this gaség

the yéar of &llotment of Shri A.M. Singh which is 1986
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ought to have been the year of allotment of the
Applicant. Therefore, in either case, the Applicant is

entitled to 1983 or 1986 as his year of allotment and

not 199@ that has been given to him.

4.27 That the Applicant being aggrieved with the year
of. his allotment submitted a’ representation to the
appropriate authmﬁity vide memoy No. 8CP/1/96 dated
5,.%.96 and subsequent reminder dated 24.6.96 seek}ng
redressal of his grievance with a prayer to review his

year of allotment. But the Respondents were not even

acknowl edgect.

A copy of the representation dated 5.3.96 and
reminder dated 24.6.§6 is annexed herewith and .

marked as Annexure 6 and 7 respectively.

’

4.28 That there -is a direction of the Govt. of India

that the review contemplated under Rule 4(7) af the

" cadre rules shouwld be completed sufficiently in advance

50 as to enabie & Hotificatian to be issued on  the
third anniversary of the earlier notification. in this
connection, extracts from the vaerﬂment af India,
demtt;‘ of Perﬁqnnel arnd administrative Reforms letter
No . 4/12A7Q“ATS,IVdated 26.6.71 are woarth-mentioning.
In the aforesaid letter, it is stated interalia that
"the adequacy éf recruitment fuleﬁ for the ALl India
Services is vital to  the pfmper functioning and
‘management of Government. Two measures are needed to
engure:thig. The first is the prompt encadrement of new
ply to last over as extended periaa and the second is

to . assess future needs to advance on the basis of the

\
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past experience and the future plans. A failure in
either of the two requifementg will affect the atdequacy
of cadre strength thus leading to strazins and stresses

which some of the states are facing to-day."

' “In thellighf of the above mentiomed instructions
af thé Govt. of India language used in Rule 4(2) of the
cadre rules compelg‘mne to reach é conclusion that the
notification as a result of the triennial review ﬁhmuﬂd
be effective frmm‘thevthird anniversary of the ‘eérlier
notification. The expregsién used in Rule 4(2) is "at
intervals of every three years" which means thét the
interval betmeen the fixation of cédre strength and

another shall be 3 years, no more or Ao less.

Therefore, prima facie, the fresh notification after

triennial review has to be issued at interval of Cthree '

years i.e. .on the third anniversary of every proceeding

notification.

4.28.1 That Rules 8 and 9 of the IFS  (Recruitment)
Rules, 1966. Qrovides that the number of Persons
recruited under Rule 8 in any state of group of states
éhéll not exceedlﬁﬁ 173% of number of senior duty post
borne on the cadre of the states or group of States as
per sub-rule (1) of Rule 9 while tﬁe definition of
senior duty post is given under Rulé 2¢) of the IFS
(Regulation of Seniority) Rules, 1968, exclusion of
senior  duty 'post’ againat item No. 5 of the cadre

schedule of each State or group of states far

computation cof promotional quota was bad in  law  and °

thus  anomalous. The Rule 9 of the IFS (Recruitment)

Rules, 1966 created an anomalous situation inasmuch ae
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the said Rule restricts the total number of promotees
to be the maéimum of 33 1/3% of the number'bf paste as
shown against item Nos. 1 and 2 of cadre as stipqiéted
in  the schedule to IFS (Fixation of Cadre Strength)

Regulatiaﬁ, 1966. The anomaly is created by the fact

that while the direct recruite (P65 officers in the

junior time scale can be promoted to any posts in  the

senior  time scale are which fall under item No.. 5 of

IFS (Fixation of Cadre Strength) Regulation, 1946, no
such promotional aquota is Eyailable to  the 8FS

Officers.

4.28.2 That this anomalous situation was the %deecﬁ
matter of challenge before the Hon‘bhle Central

Administrative Tribunal, JTabalpur Bench in case of A

‘Boswami ~and~ Union of India % Ors.. The Jabalpur Rench

of the Tribuhal in its Judgment (which is reported in
1987 4 S8LT CAT 194) held that 33 1/3% of deputation

reservecd posts . listed at item No. 5 should be

. considered for computation for promotion aguota.

4.28.3 That same issue was raised by the 8FS officers
of West Hengal before the Calcutta Fench of the C?ntral
fdministrative 'tribunal in the case af D.K. Rasu VS
Union of India and Ors. The Calcutfa Bernch aof the
Hon'ble Tribunal in its order dated 26.7.94 in 0A No.
P4/98  took thé line similar to one taken by fhe
jabalpuf Bench of the Central Administrative Tribunal
(as adverted to earlier). The Special Leave Re-Appeal
No. 3464/9% against the order of Jabalpur Rench in 0A

394/ 95 with  SLP (C) 6455/95 against the order dated

L el

Gentral & dministrativa Tribupal




‘T;g“' e %- k|
’ Central Adn - tretive

o SEP &

AR AnaT

- 1 - L. o e

26.7.94 passed by the Calcutta Rench-of~the-CAT in DA
794/9%  were dismissed by the Hon'ble Supreme Court of

India in its judgment dated 24.8.9%., Moreover, the SLP

bearing No. 11825/87 by the Government of M,Pn’ against .

the order of jabalpur Bench of the CAT was also
diﬁmisséd by the Hon'ble Supreme Court of India in  its
order dated 18.4.88. Consequently, the Government af
India isgued.a notification dated 32.2.59 amending the
cadre strength regulation relating to the State of M.P.
as & fesult of mhich..the promational posts were

increased to 1@5 from 94.

Applicant craves leave of the Hom'ble Tribunal to
furnish the copies of the judgment and order
adverted to above at the time of hearing of this

.épplicationu

4.28.4 That though the trienmial 'review of Assam”
) Meghalaya Joint cadre was revised belatedly on 28.16.87

Cdee.  after pronouncement of  the Judgment of the

Jabalpur Bench of the CAT on 9.6.87 item No. % in the
caﬁre schedule was not considered for computation of
the promotional quota, MoredJ;r; on 18.3.88 a8 revised
notification of the cadre strength was made - by the
Government of india after pronouncement of the judgment
by the Supreme Court of India dated 18.4.88. In thiw
notification also the item No. 3 of the.cadre schedule

was not considered for computation for of promotional

quata in total disregard of the Hon'ble Court's arder.

4.28.%  That not only the item No. 5 sleo, item Nos. 6

and 8 and the current item No. 6 of the cadre schedule

Guwakatf B3ench
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glec deserves ‘cmmﬁidarmtidn for computation of the
promotion  gquota. Item Nos. 6 and 8 of earlier cadre
schedule provides leaves reserve and training reserve
to the extent of ii % and 16% of item No. 4 of thﬁ
sthedule., The.cmrrect computation of ﬁenimr.duty post
against item Nos.b and 8 éf the:earlier schedule {1987
schedule taken as example) would be post to be filled
up by direct recruwitment i.e. item No. 4 {minus?) junior
ﬁmétﬁ inéu item No. 7. ammﬁutimg 1i% and 18% of sbove

would  indicate the actual No. of senior duty post. In

cecase  of 1987 cadre schedule, the post in  the senior

dﬁty reserves strength should be Bi-1g=41) 11% mf 41
in€. G4 at item No. & and 18% of 41 i.1. 44 item No. B
thus  shows  that ancother 9 gaﬁimr duty posts become
available for prmMmﬁimn of ﬁhe mirect recfuiﬁa anly
denying the legitimate claim of the SF§ officers for

prometion against those reserved posts. it is submitted

that in all fairness 33 1/3% of thase 9 posts  should

alsn come within the zone  of consideration while

computing the promotional mots .

429 That the need for prompt and punctuesl cadre review

'arises from the fact that the framesd of law had

inﬁended'ﬁhat_tha membrers of thé A1l India SerQiﬁes arc
also  those ‘whm have a right to be considered for
appointment to ~that service, if a vacancy arise, should
feel completely secure that the cadre strength will be
révived periodically on time in améowﬁance with law and
the benefit thereof will be available to them
autmméﬁinallyg ‘without their being - beholds  to  any

political party or leader for thie purpose . Hence  from
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the point of view of persons like thre

4¢2) of the IFS (Cadre) Rules which contains mandatory

provisions for review, have to be followed strictly.

4.3 That as stated earlier that during the period 1983

Cto 1992 wheM the Applicant was halding cadre pogt there

WaS hardiy a meeting of selection committee in time and
a8 a result during.fhis period, th@re‘waﬁ virtualiy no
select 'list in existence. During this period, triermmial
cadre review was also due, Non-holding of.Qhe meeting
af the selection committee ~vioiated the mandatory
provisions of Regulatimn 5 of the IFS (Appointment by
promotion) Regulations. It is submitted that thé

chences of promotion and the aspiration to reach the -

higher €eohelons of service enthuses a member of service

to dedicate himself assiduously to the service with

delegate, exhibiting self-confidence, honegfy' and

Cintegrity. - The abgence of chances o f promotion

. ' . * . 0
‘generates frustration. Hence unless the szelect list is

made annually, the pramotee&fficeﬂa stands to lmésf 515
chances of consideration for promotion which is his
legitimate expéctatimn. Hanée preparation of select
list every year is mandatory in order to sub-serve the
object of the Act and the rules and to afford an equél
opportunity to promotee officer4 to  reach higher
cohelons of w@ervice. As the Applicant lost the
mppértunity of ,appointmept to IFS during  the period

1980 to 1993 primarily due to the fact of  non-

“preparation cf select list and non~holding of cadre

review, hence the wrong done to the Applicant due to

this infraction of the rules and dereliction of

‘

ke .'fhy;: ! '
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statutory duty, deserves to be, reminded by thls Hmn bie:

'Tﬁibuﬁal by giving retrospective effect to cadre revive

and select list with a1l necessanry consequential

heliefs therefrom.

4.31 That Rule 3 of -the ALl India Services (Conditions

of Service~Residuary Matters) Rules, 1986, provided the

Gend?lﬁcnnnmrbb‘@ ”ﬂmn

3"

power to relax rules and regulations in certain Ccases-—
: AY .

where the .Central Gavernment is satisfied that the

under any such rules regulating the conditions of
service of persons appointed to an ALl India Service

icaused unduwe hardship in any particular case". It may,

by order, dispomhtwith or relax the requirements of

that rule or regulation, a&s the case may be, to such an

exception and conditions as it may consider necessary

for dealing with the case in a " just and equitable

marnner'. Rule 3 empowers the Central Government to

\

relive undue hardship caused due to the interpretation

being given ta:the Rule () () of the IFS fﬁegulation
nf BSeniority) Rules therefore, the instant casé is &
fit one where the Central Government may invoke its
power under Rules 3 of the‘Central vaefnmenﬁ residuary
Rules tq relax the rigour of Rule 3(2){c) of the IFS
{(Regulation of Seniority) Rules. It is submitted fhaﬁ

fpplicant s continuous officiation in 2 cadre post must

be counted for determining the Applicant’'s seniority in

‘opevaﬁion df the Act, or (ii) any regulatians- mace .

the IFS. If there is difficulty in doing s0, because of

nature of rules, then for the ends of justice the

Central Government should invoke its power under Rule 3

of the Reéiduary Service Rules and confer upon the

e
;
v |

.o



-

B gorfim wfiron
Contra) Admiriatrative Tribunal

TamidY cetgdiz
Guwchati Benech -

T —— e ———

oy
s

ot

Applicant  the benefit of continuous officiation in &

cadre post,.

4,52 That when the grievance of the Applicant regarding

wrong  fixation of his YOA was not redressed he had to |

approach this Hon'ble Tribunal by filing 0A No. 126/97.

The DA was disposed of by an order dated 22.4.99 with a
direction to dispose of the representation of the

Applicant within two months.

A copy of the order dated 22.4.99 is anrexed ac

Annexure-745, -

4.35%  That pursuant to the above order of the Hom‘ble
Tviﬁuﬁalg the representation submitted by the Applicant
has since b@enAdimpmﬁed éf by the impugﬁ@d arder No.‘
SN 2/BL/97-TFE 11 dated 15.9.99 received By - the
Applicant on 24.9.9% on communication of the same vide
letter fF.Nm#ﬂEﬁlE/ﬁ&/?7wIF$ IT dated 17.9.99, By  the
impugned order instead of redressing the grievance -mf
the Applicant, his representation has bheen rejected
refusing to  assign correct year of allotment to the

Applicant. -

A copy of the said order dated 1%.9.9%9 along with

the communication dated 17.9.99 g annexed as

Annexure 7B % 70 respectively.

4,34 That the Applicant states that the FRespondents did
not consider the attending circumstances invoked in the
case and passed the impugned order withmqh attending to
the factual aspect of the matter referring to certain

decisions. But while doing so did not consider that the
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ratio of a case will have to be  understood in  the
hackground of that case only and the same cannot be

applied mechanically. -

4.3% That the Applicant states that under similar fgct
ﬁituatioﬁ the éame very Respondents have radressed the
grisvance of the 6FY officers of J & K. In this
connection letter No. 18814/87/95~1FS 11 dated 27.2.97

may be referred to.

A copy of the saicd letter together with the

enclosures is annexed as Annexure-—8,

4.36 That the situation that has emerged from the ébmve
faaf 5ituafimn"in case of Assam wing of the Assam-
Meghalaya Joint cadre of IFS is similar to that of J &
K and aééordingly theré is no earéhly reaﬁmﬁ as to  why
similar beﬁefité bre not emtehded té the deprived &FS
officers of fhe fssan wing like tﬁatAQf the Appliaémt.
it is-understomd that the Union of India, Miniﬁtry of
Environment & Forests with a view'té consider the case
of the deprived &FS, officers of Assam wing have
ﬁequeéted the State of Assam in the Forest Deptt. to
.ﬁeﬁd information and particulars including parawise
comments on its q@§3§%@ﬁ, but tiil date nothing has
béen done in the matter. it is unfortunate that the
Union aof India §n one hand have asked'far reports %rqm'
the Govt. of Assam,; but on the other hand have rejéﬁted .
the representation of the Applicant. This shows total
non—-application of mind and arbitrary and illegal
exercise of power. On this score alone the impugned

-

arder is bad in law and liable to be set aside and
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4,37 That in  the above context the ~Applicant has

-

submitted representations and the PLCF Assam has  also
written letters asking for an @arly'ﬁecisiwnn But  till

date nothing has been done.

Copies of the representations dated 4.1.2000,
4.5 2008 and PCOF s letter dated 29.3.2888  are

annexed as Annexure~9, 18 and 11 respectively.

~

4.38 That the Applicaﬁt Tiles this application bonafide

and for securing the ends of justice.

e GROUNDS FOR RELIEF WITH LEGAL PROVISIONS &

5, Fa# thaé the nénmprmparmtimn of the select list'mm
time during tﬁw long perimd_ﬁimlated the regulation &
mf the IFE (Appointment by promotion) Regulation and
deprived the Applicant of the mppmrtunity.ﬁm cm&e in
the select list. As at the relevant time, the Applicant
was  holding =& aadré post, therefore, had his name
appeared in  the select list during this period, he
would  certainly  have been promoted to IFS may be in

1983 or in 1986 itself.

B.2  For that the failure to hald the‘ triennial cadf@
review on time during the long pericd, viclated the
Rule 4(2) o f tﬁe IFG (Cadre) Rules coupled with the
fact of on-preparation of the select list on time
during this long period and to failure tm} hald the
triennial " cadre review on time severally affected the

Applicant’s right/interest.

3.3 For that leaving aside the argument of non-

o "

|
|
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preparation of select list .and non-—-holding of triennial

cadre review during the long period and also 1eaving

aside the argument of allotting the Applicant either

1983 or 1986 as his year of allotment, since the name
~of the Applicant appeared in the select list of 1994

Cwhich is real terms was the re*annvened neetlnq of 1993

when the App]mrant was hm]dlng a cadre post, thehefare
the Applicant’'s seniority should at lea t be counted
from 1993, to be more preciﬁe from 33.3%5.93 (the date of
1993 select list). Pursuant to this, changes are also
required to be mada while assignihg the Applicant his
year ofvallmtment in accordance with rule SQE)éc)' of

the IFS (Regulation of seniority) Rules.

G.4  For that since on 28.18.87, the care was revised

anc as . during this period, the Applicent as

officizting against the cadre post and as his name zlso
appeared in fhé select list in 1983, therefore, the
ﬁppl;cant ought to have been inducted in the IFS ;ust
below RR-CP Maral, who was in continuous officiation in
the senior scale from 5,9.87.anﬁ as such, the vear of
ailotment of Shri C.P. marak should also be the year of

allotment of the Applicént,

9.3 For that 13.3.91, the select list was prepared

where the name of the Applicant appeared at 51. No., 2

=]

During this period also, the Applicant was officiating

against cadre post and hence, he ought to have been
inducted in the IFS as per 1991 select list and in that
gvent also his position in the seniority should have

come just above the Regular Recruit-Shri A.M. Singh who

fratf te T'ﬂ‘u'pql

|
|
J

@/
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was. promoted to senior scale mﬁ 1.4.9%1. In' such  a
Caéeg the yeaf of allotment of Shri A.M. Singh which is
1986 ought to have heen the vear of allotment of the
Applicant.

5.6' For that in MP 12/9% in connection with 0A 161/?4
{Shri N;K; Sharma vs. Union,mf. India) this Hor ‘Ble

Tribunal maintairmed in its interim order dated3.?.9%

that since the selection committee of 7.3.94 was a8 re—
L. \ . ]

convened meeting of 31.3.93 the consideration shaould

naturally rest upon the date 33”3.93 and not 7.3.94,

This judg&ent per se according to the Applicant to reap

the henefits  as provided under Rules - for
determimatimn/fi%atimn . of Vseniavity ~and vear . of
allotment having regard to- the fact that +the select

list for 1994 is 3 select list of 1993'1t591f.

-

Copy of the interim arder of the Hon’ble Tribunal

dated 2.2.9% is annexed as Annexure-—12.

{ .
3.7 For that the Applicant’'s continuous officiation in
8 cadre post for neariy 14 long vears hust he counted
for determining the ﬁpplicant’%-ganiwrity in th@ IFs.
If there is dif%icultyvin daoing so because of nature of
rules, the due to the resultant hardship. to  the

Applicant, for the ends  of  justice, the Central

Government should invoke its power under Rule = of  the

Residuary Service Rules and confer upon the Applicant

the benefit of continuous officiation in a cadre post.

3.7.1 For that 2s a result of the Jjudgments and ordere

of the central Administrative tribunal’s benches of

1Jabalpur and  calcutta, the Central Bovernment oar

-

-
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respective GBtate Bovernment have already accepted the
decisions of the said two ERenches and accordingly
1/3%  of the posté under ditem No. 3 for the purpose of
fiving guota. The IFS being all India Services ~there

cannot be any discrimination in the application of the

rules  and therefore, non—inclusion of 33 1/3% of the

post under item No,\ﬁ, Nex. of promotion qudta of Assam
Meghalaya Joint Cadre is.di%criminatmry_and vialative
of Article 14. This non—-inclusion of 33 1/3 4% Qf ~the
posts undéw.item Ne., o mf.ﬁhe prémotimnal queots further
deprived the_Applicants af the oppartunity of promotion

to IFS &t an appropriate time.

5.7.2 'Fmr' that #reﬁent practice of non-inclusion of
item No. é& for computation of 33 1/3% for fixafimn of
promotion quota is highly discriminatory imasmuch as  a
direct recruits get an advantage of being promcted and
posted in all the posts falling vacant under item Na"f&
whereas tﬁe 8F8 afficers are deried their Share‘ undenr
item- No. 6. As a result of this, anomalous situation
Daﬁ been created imasmuch as No. of posts falling
vacant on account of lﬁave and training under item No.

& go to the share of direct recruite whereas the GF

g1

officers are entirely denied their share to such posts.
!

9.8 For that the beléted tPiennia1 cadre review -shouwld
relate back to ité due daté and comsequently  the
appointment of the Applicant to IFS should also relate
hack to its'due with all consequential benefits, more

particularly the benefit of correct assignment of year

A
‘o

l
d

1
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of allotment and fixation seniority.

5.9 That seniority being a cherished right of the

hpplicantl an which h1, fufurh prmmmt:mna] and ‘5ervice
prospects are dependenﬁ annat  be allowed to be
defeated hy the inaction of the Reapmndenta and
accordingly, judicial interference is called for in the
matter, if Necessary by.invmhing the provisions of

)

relavation of rules.

S.1¢0 For fﬁat the impugnéd order dated 15.9.99 being a
non-speaking one and having been passed without taking
into account the fa&tual'agpectﬁ involved in the case
same is'ﬁot sustainable ana liable %o ﬁe set aside and

guashed. ' ) _ »

+

5,11 That the Union of India have acted arbitraﬁily and

illegally in passing the impugned order inasmuch as . of

~their own showing the matter ig under consideration for

which . reports/informations have been sought for  from
the Govt. of Assam, but on the other hand the claim of
the Applicant based on the same yardsticks has been

rejectecd by the impugned order most méchanicaliy,

5,12 For that the delay in finalisation of the claim of

the Applicant and other similarly situsted aspirant%i

has --seriously;y affected the service carrier of the
Applicant and accordingly the reliefs sought for by him

are required to be grated.

1.13 For  that in any view 0f the matier the reliéfﬁ
sought  for by the Appl%caﬁt are jdst and proper  and

lizble to be grated by allowing the 0A.

€Cextral Adw " 'mxw 7 ;\J mal !%6/
!

Y]
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6. DETAILS OF REMEDIES EXHAUSTED : . T e—e——

The Applicant declares that he has exhasusted all
the remedies available to him there is no alternative

remecy available to him in law.

7. MATTERS NOT PREVIOUSLY FILED OR PENDING REFORE ANY
OTHER COURT ‘ '

-~

The Applicant further ’declares that he has
notified any application, Grit petition or suit
regardihg the matter in reapéct of which this applicant
has been made before any Court, Authority or any other
Bench of the Hon'ble Tribunal noﬁ any such application,

wril petition or suit is pending before any of them.

8. RELIEFS SOUGHT FOR =

Under the facts and ciréuhstancea and in  the
premises aforesaid‘the 0A be admitted‘fecords be'called
for an onn hearing the parties Qn.the-cauﬁe or - Ccauses
that may ge shown and on perusal of the records be
pleased to grant the following reliefs @ 8.1 To set
aside and duash Annexure-70C ofder dated 15.9.99 as

comnunicated vide Annexure 7E letter dated 17.9.99,

8.2 To quash the Government of India order No.
V7e15/32/784-1F5~11  dated 19.18.95 tot the extent
that it -allots 1999 as the Applicant’'s year of

allotment.

8.3 To direct the Respondents to assign the Opplicant
either 1983 or 1986 or 1987 as his year of
allotment and place him atcordingly below the
dirgqtﬁ’rétruits having Y0A of thmgé years and

while doing 80, If necessary, invoke the

¢
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pravisimhg of ALY India Services (Conditions Df
Services? residuary Matters) Rules to meet the
\ Wwrier hardship bad caused to the Applicant by. the

inaction of the Respondents,

8.4 Pass any pther mrde%/orderav ~or give
directimn/directiona as mayvﬁe deemed fit and
proper under the facts and circumstances of the
case

8.5 Cost of the application.

?. INTERIM ORDER PRAYED FOR :

In  the facts and circumstances stated abdve, the
Applicant pays for an interim order retraining the
Respondent  from giving any promotion to the rank  of

Conservator of Forests without first resoiving the

issues raised

1. ceunnnnwe

The application is filed through Advocate.

11. PARTICULARS OF THE I1.P.0.
i) 1.P.0. Ne. : 2G 502775
|2/ 9/200°

iii) Payable . at : Guwahati.

ii) Date

L2

12. LIST OF ENCLOSURES @

"As stated in the Tndex.

-~
. e,

Lo

b
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VERIF ICATION

. : st
F I 8hri Sarat Chandrz Phatowsli, aged about

38 years, son of Late Dharmeswar Phatowali, presently

lworking  in the post of Deputy Conservator of

& '?foic& of the Principal Chief Conservator of

Forest,

Forests,

Assam, Rehabari Guwahati, do hereby solemnly affirm and

i Jverify that the statements made in paragraphs

| 3 ANt d N, A 18 42,42y 4020 {5 4732, 48y
)z
iiébvu% S

are true to my
f

| %Hnmw]eﬂg@ 3 those made in  paragraphs 4713, Y°/6, 97 b
Poe a,we4 357
| 42547

,mdmwmww are btrue to my information der1vpd from records
i ;

L Fand the reﬁtg/are my humble submissions before the

Hon ‘ble Tribunal.

A 1 cvun this Qerificatiwn on thias the “ZQ. th

day of fe,o;kmﬁa DI

i* S orrl cleRde plhe2o ool
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; CENTRAL ADMINISTRATIVE TRIBUNAL neyure -]
': _ . GUWAHATI BENCH;;GUWAHATI,S . JL "34_

0.A%Ne.6/92° é

» A Sri S.Dutta & ers . . . Applicants 4

' LA L Vrs. -,:5‘

U.0.I.80rs % % % ¥ % Respendents, ’f’f‘

PRESENT 2

- By

z

¥

THE HON'BLE JUSTICE SRI S.HAQUE, VICE CHAIRMAN

2 ;“,
A

¥ Fer the Applicant MriM.Z.Ahmed,Mrs,B,CuttaiAdvy %
Fer the Respendents MriA.K.Cheudhury,Addl.C.G.S.C% 3
MrsY. K. Fhukan ,ST.G.A«A¢ %
e C—— _ Mr‘O'MO.DaS ’G.AOAO *} .
e e R L T LTS N - ig
§28 1,92, > .
3 { Hoard 1éarned counsel Mr.M.Z.Awed N
) f yon behalf of ‘the six applicants.holding

postsin the rank of Deputy Conservator:
of Forests. Perused the statements of
grievances and the reliefs sought for

-~

. in the appllcatlon. R <**{.rg,3~u E
*,_rg - This appllcatlon is admitted. Issue j;.h -
§UTERE S | notices on the respondent*(eight) under -

Registered Post. learned Addl,C.G.S.C.
Mr,A.K.Choudhury has taken notice of this
case on behalf of respondents No.1,2:and * < ‘
8 and prays for six weeks time to file 5wi§.;: T
the counter.Time allowed as prayed for. .i- |
Learned Govt. Advocate, Assam,Fts.M.?;:;.
Das takes notice on behalf of respondent-
- No,3 only and prays for six ‘weeks time
to file counter on behalf, of State . of -
Assam, ‘Forests Ebpartrent. Tlme -allowed .-
as prayed for. B Ff_ R

>t  amd  >wnC e M ! . .- .

Heard M JAhmed as well as Mrs, E%s on
e interim prayers. Issug notice on the -
sspondents to show cause 3s-to why - .

pointments by promotioq‘to;tbe-liF.§t

“ C.K.Das in pursuant to the ;mpugned ] ;u,:r sy e i
select. list under letter. No.l7013/02/90 B

: contd,

i
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. f =IFS-I1 dated 11th/20th Septermber,

' 1991 ( Annexure-3) shauld not be
E '; stayed till disposal.-of this applica=~
tion.rNotice is returnable within six
weeks. Pendlng hearing of the show
cause the opergtion and implementation!
';',‘ of the impugned-select list under
" letter No: 17013/02/90-IFS~II dated .
11th/20th September, 1991 (Annexure-3)
for appomtr"ents by promotion in
respect of Shri N.Das,Shri B.B:Nobjs
and Shri C.K.Das to the Indiasn
Forests Service sre stayed,

R
N “
PN N BTN D k- ;
cid T e ey '&‘n-[‘ei\’ R S

R X T ST AP TOTEN

%

e PO

~

i g EPTRRE o
e G R

Communicate all concerned,
. Call for the records men-
{  tioned in paragraph 8{vi)of the appli-

. cation. learned Govt,Advocate,Assam
Mrs .M,Das submits and undertakes to
produce these records at the appro-
priate time aftee inspection of the
records for preparing counter.

All steps by tomorrow.

- List on 16.3,92 for counter/
show cause and return of service
report end orders,: .~ i
Sef. S Meger
ek CAon tTRA

ks
KR

g
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CINTRAL AXINISTRATIVE TRIA L \\
GUJAHATY ENIMesGUJANTTT, & N

CoAcka,106/03

Sr{ Binod Bihori Mo“is e o o Applicunt,
- vrs,
WS Tokars ., ., .. ResponZants,
FRISENT

THES HON'ELE FRLIETICE S.HAQUZ JVICTE CHAIA%ARN
THE HIN'ALE mMImpzq 537 G.L.SAH7LYIK§ SADMY,

ror ths Aprlicant . Mr,® K, Shrrﬁa Mr M K .-*cq”hdr),ﬂr ALK Fey

F © tha qss,cn-?nt-.Fr.S Ali Sr.C,G,S,C
G A Aaus’). .

Heard learncd counsel Fir 8.k,
Sharma on behalf of applicant Shri
Binod Biharee Nobis, Divisional
Forest Officer(SfFD), Sitsagar,

The applicant impuoned the minutes
of the meeting of the select
committec held on 30.3.93 as con-
. tained in UPSC File No.F,10/2(1)/
90-AIS selecting 7{seven) candi-"

dates for promotion to Indian
Forest Service, Perused the state~
ments of grievances and reliefs ° |
sought for in this application,
This application is admitted,
Issue nética on the respondents
under Registered Post, Learned Sr.
Government Advocate, Assam mp Y.K,
Phukan takes notice of this case
on behalf of respondent No.3 and
prays for six weeks time to file
counter. Time alloued as prayed : ":i
for, Learned 5r.C.G.S.C Mr S.Ali ‘
also takes note of this case and

'contd.. - ' _ ?'

e e — . ..
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Prays for six uerks time tg Flle

- A :
t

counter on behalr o0f respondents -

No.1 and 2, Union of India ang
Union Public Service Commission,
Houever, notices on respomndents
'"No.1, 2 and 3 be'served in ysual
process,

' Heard Fir 6.K.Sharma on

interim relief prayer, Mr Y.K,

Phukﬁn veherently resists this
'prayer. fr Sharma refers to rules
stating that approval of the
--impugned select list of the

instant case will make the pre-.

vious select list of 1991 in '

uhich the applicant uwas selected

as third nominee loose its

force, although the Same is syb- .

judice, Thisg point deserves

scrutiny.

Issue notice on the respon-
dents to shou Cause as to uhy
they should not be directed not
to give effect and/or act in any
.Mmanner pursuant to the minutes of j

the select comnzttee meeting g
dated 30.3.93 for promoticn to .
IFS as contained in UPSC File
No.F.10/2(1)/90-A1S. Notice is ' |
returnable within tuo ueeks. '
Learned Sr.Govt Rdvocate ‘Assam
Mr Y.K.Phukan has taken natice
of this order on behalf of res~
pondent No,3, Pending hearing of
the shou cause, the respondents - S
are directed not to give effect '
" and/or act in any manner pursuant-
to the minutes of the select
committee meeting held on 30.3.93
rar promotion to IFS as ccntained
in UPSC File No.F.10/2(1)/90-A1S.
List on 9,.7.1993 for shou

Causeg qu Sfurther_ order. .. ..
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1) The Secrpt:ry,ﬁovt.of India,Ministry of Snuirennant & Feracte,
Faryabharan Bhowan,C,5, .-cﬂplex,to1hi Read, Nau Oelhi-

2} The ,Chairman,U,?.5,5,0holzus House,Shahjahan Reaz,

New' Dz1hi,

3) The Sacretary,Gevt.ef Ass.ﬁ,Dep‘r*~ent= ef Forecte,
n: spur'Guuahatia .

4) Tha Sccrﬁtary,cavt of M3ag-zleya, Daportent ef. Fereste,
Shilleng,M2ghzloya,

Sri S.C.Phatewsli,0ivisienzl Forests Officar,Cerrang Fercste
Oivisien mangildOi Assaz.
6) Sri C.K.D25,0,F,0.Mativatien,0f0 tha # C,C.F Aczam,
Rehzbari,Guwahati-7, , -

7) Sri Hagen Das,0,F.0 -Kacxuz East Dfvicien,Kzchiriorot, \
Guuwahati=1,

g) Sri T.K.Das,0,F,0,Cachar Feoicste Oivision,Silzhar,
Assanms

9) Sri N.K,Sharma,0.F.0,Coalpara Oivision,Gealpara,Assan,
10) Sri H.K.Saikia,D.F,0.Merth Kamrup Divieien,Rangia,Assam,
11) Sri K.C,Outta,D,F.0,Nagasn Divisien,Nagasn,Assam,

12) fir.S.AL{,Sr,CeG,5,C,A, T.Guwahati Banch,
13) FMr.Y.K.Fhukan,Sr.G,AsAgsan,C.A T Cuwahati 3anch,

14) Mr,B,K.Sharma, Advecate,CeAeT, Guuahati Banch,
/
_?/f J
DEFUTY R’GISTRA”L}U~_1

‘u" %C, C}(\-A/ -

. Gmeesied
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ANNIXUR 3

O.M. No.1703/2/94-Irs - 1I.

\A_

Ministry of Mavironment amnd Ferests

Pnryivu:tan Bhawan
CGO Crmplex, Lodi Read,
Rew Delhi-110 003

Ref, 1701/2/94-IFS-11"  Dased tha 28th Nev,1994

To
Ths Secretary,lor=st Deportmant,
Goveramenrt of Assam, Dispur (Cwwahati)

Susjeat 3 Indian Ferast Servica s Assan Cadre 3
Promotions to 1 cemnunication of select 1is*.

/

Sir‘ . !
"~ I am diredted te refar teo the Union Peblic Service

Commis-ioi'n letter No.rX.10/2/93-AI8 &aéol 28.11,.94 and to
say that tha Comnission Rave appreved a :cloot list of

A

officers of the Stats Persst Sarvice proparod by the

solaction committee at its meoting he}d at Shillony on

07.3.94 consisting of t he following sevem (07) names

8.59. Nama of t ha officar Date of Birth
S/Shri .

0l. 8.C.Prhatowald (3TP) 01.07.1941
02. T.X.Das ' 09.041950
03. 8.N.Buragehain ‘ 01.05.1950
04, B.B.Nohis 01.05,1951
OSOJ.CQDGY ' 01009.1939
06. C.K.Dasz(3c) 01.06.1942
07. Nagﬂl Das 01006 19‘3

The name of S.X6.4 has baan imcluded in the
aelect list subject to grant of iategrity cortificate by
the Stata chﬁ.; and the name at 8.Ne.6 has beon included
subject te clearaxce im the departmantal inquiries amd gramt
of intagrity cartificate ky the 8tqtq Goverrmeat, T;; Rame
at 8.No,7 haa been included im tha lclooi list subject

‘te clearance in the dspartmental imquiries.amd gramt of

ixtagrity certificate by the State Governmant.

2. If and when the State Government Propose to appoint
oxrs or more of tge efficq#s by promotion to the Statas cadre
of the Indian Forest Boé;ica; tho propopili ir this behalf
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bahalf may kindly ba sent to thisg runiotry'nlongwith the

following @vcumenta, vig ,

i) imformation in LCespect of t he officerg Preposaed
for promotion in proforma I & II (pageg 41.43 or

tha ALY Inais Servicas IMangal Pert-l, PLfth
Edition);

11) a Aoclaration ag to singular mirital statug
111) written coxg ent for famination of lien 4in thy

State Forest Servics on confirmition in thae IF3
1v) a certificata that no Zeteriocition in the werk of
of the officer hag takan place tinca " inclusion

- ©f his name iR ths select list ;

il ~

v) a ccrtigicmte t&at thers ig no 8ty order of &ny
court prohibitimg the making of Aappointment by
Prometion dn the State ozdre of tho Iadisn forest

Eorvice

vi) detaileq information in raapoot of prumotion of

all tho eligikla dirsct Tecruit Irs officerg to the
senlor scale ag anvigaged ia this Ministry's

circular No.17013/22/94-1Ir8-~I1 dated 07,03.94
(copy enclesed) _

8. Propesals for fixation of semiority of t ke officers

8hould »a forwarded ipn the prescribed format and whilge

£orwariing tho proposals it My alsc kin&ly be notod that ia

termg of juﬂgamnnt dated 29.11 92 of ths Buprame court im

Civil Appeal No.823 of 1989(Syad Khalid Rizvi &
UOI others), uRppreval offy

ethars vg,
ciatiqns dre not be countad fer
the perposes of detarmination of seniority,

. Yours faithfully
T Sd/-Il1agible
(R.sahshwala)
Undexr Secretary to the Oavt.af
India,
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e e o SN
F.N0.17013/02/94 [ YFs-11 SN £ |
. Government cfflhdia o N L ‘
i Ministry.of EnV%Tonzant@and Forests EST
; v "" .'3 - ; : .-,‘«."
‘ }Qf ﬁ! aryavaran - BhavanJ.t ¢
O ,I;-Zco Couplex,Lodhy Rd.y »f
. ﬁ_ il few “Delhi - 110003 .7
: LS I I : e
: i liiiDated the 19th Octoder, 19951 '
’ AT SERY R B T H i O ap DT
e N o . '.;!‘“‘;!r‘ '!.'J"j Lt 'l . : . o 1.';11{,:.

e .Ihn..foj1pwing fourlof cars|lfron the State-Foresf'ﬁf}T' .
il Servica ¢y Assin, - xeretipronotdd itlt: ‘the “Indjan Folrest. v ‘
.I.{4 "s'orvic’-‘ P}.,e."f'.‘ f 24.3095:" i. | :!:, '(: . " “J..f oot }
M1 4 | ST ! . . ) v ! . . ‘

y A .S/5hrd et Il ) 3
BT BT . S.C.'Phatowali L ' - i

: t @H[;‘ 3. Tapas Kumar Das ' L
'E!ﬂﬂ“‘ © '3« S.N: Buragohain: v ~{' o o : S . ?
[ ' 4,. J.Co Dey ) . . !

‘ - 4 : . .
-The' year ~ of allotuent

and the inter-se seniorfty of these
l ipfobotes . officers 1s

required|to be determined in  the
Indian Forest Sarvice in terms |of the provisions of rule

$#-3(2)xa) 3(2)(c)  and 4(4) of ‘the Indian Forest Service
E | (Regulation of Seniority) Rules, 1968.

12

. None of the

four offjcay

s have officiated continuously

. ' e  ————
NPT

" Turest S

i"‘“ sentor  posts' for the PUrDOSa
T(2)(e) of tho Tndien Torest Ser

853 pr
ervice

ior to the data
in cecordanca

s of Rule 2(g), reard with Rule
vice (RequTitinn of Saniority)
of their preavtion to !

ne Indian

With the provisions of Rule 9 of
(Cadre) Rulas, 1956, The yaary of
is to bho daterainad

S bive (ndign Forust  Sarviee
“Vlotnent, therefure,

to be the :ame 25 of y
the iunior most 2engst tha directly recruitad officers i the
Jeint cadre of N5:3n-%eqhalaya centinuously of ficiating in
nenlor posts, .en tha date of Promotion of tliese officers, f
. N
3 In teris of the

. | Frevisions of the Indian Forast
T 1 rice (Regulation

of Seniority) Rules,
b aara 1 above,

1968 raferrad to
their of

0.‘~hn‘h‘~~.-‘-¢-.¢-‘. R P
. .

- -

)
year allotaent and  their '
Praveaent is determined sy under: .
lv-a----o---—---vo----‘-..__--...-.-..'— _____ i T U TR
Selo. Nawe of the "vYaour of Plicaaent ’ } 4
officer M atreat ' nE ;’:7 v
M/ 5hed ' : T
1o S.r. Phatens) L1390 Salow Sh. Suryanaraynnn.(ﬂﬂ-l??O) g
Ao fanss Kuaar Pas 1220 2310w Sh, s.0. Aol 8
1. Sule Buragahsin “EER Sclew Sh. Tapos Liear D Z:
o CDay EI30 Yelew Sh.S. M, 3gey. 5t 9
, il
A Hnler ihe INtire L santoriny of the of ficers who hi.a bean i
g CEeoiatad Lo the {egian Fobast Servica 5o the bLosis 4.
I Y FSVEy vy 1955 1 dfrwards has ral yat haan fived, g
. - . -..-..--x’;‘,..f\'-... 'i
}
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3TATE OFPICER OFFICER'S NAME YEAR OF PRESCNT SCALE PAESENT POST/ PHESENT PAY -
3.NO CODE NO. OATE OF BIRTIV ) ALLOIMENT! Of PAY | DATE OF APPT 10 . SPL PAY 1
L . . necry, . ' OATR OF APt DAtE OF PRZAENT FOSTH ! DOV, PAY , {
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(3rrm- T}trrem ) ASSAM MeGHALAYA
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CDQ Memo No. SCP/1/96

Dtd. Guunhatl,thn Sth March/N6

Ta, .
The Secretary to the Govt. of Indis,
Mministry of Environment & fForests,
Paryesvaran Bhavan, C.G.0. Complex.
Lodhi Road,
New Delhi. 110003.

s

Through the Principal Chief Caonsarvator of Foreots
Assam,

Supt~ Ysar of allotment end inter—Sn-senidrity
of promotee afficers.

. Regft= Govt. of Indias order No.17013/02/94~1F 5~
II1 Dt. 19.05. 95 Communicated under cover

of Govt. of Assem's lotter No.125/91/258
Dt, 01.01,.96.

siry In inviting a reference to above quoted subject,
I have the honour to lay beforae you the Poilouing facts for
your kind perusal and tsking necesssry sctions:

Te Th;t 5ir, the award of your of sllotment as 1970 placing
me Just belouw the R. R.~Sri'5urynnarayan. based upon tha obe-
arvations made in the second para of the order of tha Govt,
‘of India is not very correct. This ulll be revealed from the
follouing factst

1.1, I Jolned in the State Forest Service, Asaam in the ysar

1949 after comﬁletion of training in the Indion Forest college

-

{1F0) behra pun, during 1967-69 end became eligible to he in-
. ) '
ducted in the IFS fn the yesar &8% 1975 i.s. after completion

[}
"

of algqt yesrs of service $ncluding the pariod of training

‘ f#n~IFE#‘Dehra Dun,

1.2, Aq_i%luck would have it, the triennisl rovieus of the
. , ") ! !
cadre strangth of Assam-Meghalaya Joint Cedre vas not done

ooV )
in;piﬁa of the mendatory provision of Rule 4(2) of the Indlan

.

.Fo;est§56ruice (Cadre) Rules 1966,

.

Contd.?/~
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1.3+ Though the cadre revision took place belatedly, in the .
ysar 1978 after 1972, the number of promotion guots wae not fixed
as per Rule. 9 of the 1.F.S5. (Recruitment) Rules, 1966 uhich
providea‘availabitity,of 33Y3Xww of the senior duty posts for
recrui tment under Rule 8(i.s. by promotion).

1.4, While preparing the SBiect List, in the year 1978, & list
of only Seven 5.F.S. officers uas preparsd not uwithstanding the

fact that there were as many as eight vacancles in promotion
.quota requiring preparation of a select 1list of at least 16
officers, in gross disragar@s to the provisions of rule 2(g) of
I.F.5.(Regulaytion of aenicﬂ)nula 1968, for calculation of the
- ¥R nuaber of senior posts aveilable for the promotes officers.
1.5. From 1978 thare.uas no selasction till 1983. Howaver in
1983 Select list my name was included along with ths names of
my other batchmates. While preparing this select List snd ind=-
ucting officers in the IFS5, the provision of making the promo-

tion to 33Y3% of the Senior posts uss completely lost sight of.

1,6, After 1983, the Select lists were preoasrsed during 1985
and 1986 with only two officers in the Selsct List though the
Select List should have cqntainéd g8 many as 5 officers as per
Rule 5-of IFs{Apptt. by promotion) Regulations, 1966 read uith
Rule 9 uf'IFS(Recruitment)Rules, 1966, Incidentally, I would
submit that in the minutes of the Selsction Committes, my name
uvas placed at No.4 with the performance calibration at par vith
the tuo officers included in ths Select Lists of both the years
1985 & 1986+ Had the salacf lists bssn prepared as per Rules,

my nama would have baesn included in both the aforementionsd been

wﬁqlact Lists,

\'/

A

1.7. With deeqregret, I would like to submit that after 1986
a Select List was prepared during 1991 uith only the officers

of Meghalaya unit of the Assam Meghalaya Joint cadre, completely

z ' | " Contd.3/-
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ignoring the legitimate and just aepirstions of the officere%
belonging to Assem uing. Eventually one of my junior officess

5ri P.Se. Rynjah of 1971=73 batch of IFC from Meghalaya S.f.S.

also got promotion to I.F.S5. whose year of allotment wae fixed

as 1985, This vas a sequal to the recognition to Meghalays

Forest Service as a feedsr service to I,F.S.

1.8, Ons eeleét 1ist was prepsred in the later part of 1991

for Aseam wing which uas challanged in the Hon'bles Central
Admini{strative Tribunal (C.A.T.), Guuahati Bench and the Hon'ble
Tribunal stayed the opsration of ths Select List. Though I was
not cited as a respondent in the instant case, due to ths stay
order of the Hpn‘ble Tribunal, I could not deriva the benifit

of promotion inspite of my name appearing in the Saelect List.
149, After 1991, during 1993 one Select list was prepared and
that was slso challangsd in the Hon'ble Tribunal and because

of atay order passed by the Tribunal I could not aveil the opp-
ortunity of promotion during 1993,ihspite of my name being their

in the selsect list. Unfortunately on both the occesslons, no

endesover was made from Govt. side to gst the stay order vacatsd.
1.10. In 1994, ths Selection Committee Por 1993 was reconsti-
tuted and Sslect 1list prapared. But though the Select list uas
prepared in 1994, the appdntment in the IFS was issusd by the
G.0.J. only on 24,03.1995,

2.. That Sir, the fixation of seniority ysax and year of allot-
ment is guided by Rule 3(2) (c) read with the explanation 1,2 &
4, The details of officiation of myself and my immediate juniors
in tha select list of 1994 ia shoun below, to establish that

I had been in continuous officlation myself or through proxy by

my juniors agaihat cadred posts till the day of my promotion:

| ‘ Contd.4/=
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/- ' 2070 Officetion against cadre postsi-

* . 1983 - S, Phatowyali.
1984 - S+ Phatowali.

1984 - C, K., Das, S. N, Buragohain,

1985 -~ C. K, Das, S. N, Buraqohain,

1986 « C, K, Das, 5. N. Buragohain, S Phatousli.
1987 « 5. Phatouall, '
1988 - S. Phatowall,

1989 - S5, Phatowali, 5
1999 = S, Phatouall.
1991 = 5, Phatouali.

; ‘ 1992 - S, Phatouali, N, Das, S, N. Buragohain,
: To K. DBB.

1993 -~ T, K. Das, N, Dasy, S, N. Buragchain,

1994 - To. K. Das, N, Das, 5, N. Buragohain,

1995 =« T, K, Das, S. N. Buragohain.

From the gbove statemant, it would be sesn that,
I vas holding cadre post continuously myeaffhx or by proxy by

my juniors.

242, Since . posting of an employse rests wholly at the dise
cretion of the employer, Eontinuity of my officiation against
cadre post vas beyond my jurisdiction or power. It was at the
bbnvanience of the authoritiss the posting of officers was mads

without due reqgard to tha inter-se-seniority of the officers,

? Jvf i Jeo That, three of my batchmates from f,F.C. were promoted
papsuant to 1983 select list {n the same ysar who by now have
gone to the lsvel of Bonssrvator of Forests. But for the total
apathy shoun by the authorities in mgking triennial gaviaus
and preparation of Select list in persuation of the provisions
of I.F.5, Rules, my promotion to IFS also vould have besn sffec-
’ /;{ﬁ ; - .tive by 1984 or.so. Denial of just and legitimate espirations

: VZ/ by the authorities have resulted in extrems hardship for me .

&
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.~ 4¢  Though a8 many as four promotional posts Por induction to S '

L

I.F.5, uere available in Assam wing right from Octobsr,1987, no
Select tList was prepared till 1991 uhich is a clear case of denial

e

of justice to me.

5. Barring all other considerations, if I would havse been appoine-
ted in I.F.S. during 1991 in pafsuation of the Select List prepared
in 1991, my ysar of allotment would have been 1982 in view of my

continuous officiation from August 1986 ageinst cadre post of D.F.O.

kachugaon Division,

6« In case of 1994 Select List also I would most humbly submit

~ that truely speaking, this Select List was of 1993 since the

Selection Committes of 1993 uas ienconvened during 1994 and this
consideration was also not made while isaﬁing appointment letter

o@ avarding the year of allotment.

In view of the gbove facts and circumstances, I would
fervantly requsst you to be so kind as to revisu and revise my
year of allotmenta and fix my year of allotment just beloulkSri M.M,

nho
SharmgAgot promotion on 01.04.91 uith & year allotment as 1982

"and for which act of your kindness, I shall sver praye.

1
|

= Your's faithfully,

‘)M;u"&v:
L 4- 4 bb" -
(s.c. Phatouali )
C/0 &oB ol JRsCe Social Forestry

Re Go Baruah Rpad::
Guuahatis::24,

=000~

\
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Xene No.SCP/Z/SG Dt.Guvahati, the 24th Juxe, 1936, e
[ B-SE YT SR T S r--;,,..;'., - - ' t
. T A : ."-—:‘- [ : ’
T’ / [ ] . ‘Hl
The Secretary te the Government of India,
Ministry ef Enviromment & Ferests, .
Paryavaraa Bhavan, ) oo
C.GeOs Complex, b
Lodhi R.ad Nex Delhi - 110003'.
Through the Principal Chief Conservator of For-sts, t (\
Assanm, Rchabari sGuvahati~-8, ! :
¥
_s<ubjects Year of allotment and inter -se~ seniority of .
Promotee Officers, ' ;
Ref: Ky repreaentat:.on Tio SCP/1/95 dated 5th Match/96, |
| J

LA

I have the ponour to drav your kind atiention to the - ' --
comzunication referred to above and request yoﬁ to take an early
action in reviewing the fixation of year of allotmert in my case -

and. favour ne with your valued Judgement fixing the year of allotnent

-

as 1982 in cons:.deration with the grounds put forward ir my represen~

~ee .

tation dated 5/3/96 I am enclos:.ng here\r:.th a copy of my representatic

Y S P O 0; 3

¢ ':_'l-"'-‘ ""rﬂ \,
for ready Teference,

- - I9ln - -
.
T P

An early act:.on is solicited,

Yours fa:.thmlly

[’
a7

.» v"l-‘
5 -
(s. ¢ Phatovali )
Deputy Conservator of Forests,Attached to
the Conservator of Forests, Yestern Asse
Social Forestry Circle, Gurahati-24."

.y,
LRI
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CENTRAL ADMINISTRATIVE TRIBUNAL .
GUWAHATI BENCH o

] i . Original Application No. 120 of 1997,
|

| ' Date of decision : This the 22nd day of April,1999.

HON'BLE MR; JUSTICE D.N.BARUAH,VICE-CHAIRMAN.
L HON'BLE SRI G.L.SANGLYINE, ADMINISTRATIVE MEMBER.-

Shri Sarat Chandra Phatowali, I.F.S.,
, ! Son of late Dharmeshwar PHatowali.,

i f Presently posted as Deputy Conservator
L of Forests, attached to the office of the
[ Conmservator of Forests, ‘

. Western Assam Social Forestry Circle,
. - Jyoti Path, Ambikagiri Nagar,
e ! Guwahati-781. 024

...Applicant

I By Advocate Mr. S.Sarma.

-

I - ~-versus-

. The Union of India,

represented by the Secretary to the
Government of India,

Ministry of Environment,

Forests and Wild Life -etc.

New Delhi-110 001.

The Secretary'to the Government
. of India, Ministry of Personnel,
New Delhi-~110 001.

The State of Assam, \
represented by the Commissioner . ’

" & Secretary to the Government of Assam,
Forest Department, ‘

- Dispur, Guwahati-6.

' The State of Meghalavya, '

represented by the Chief Secretary to
. the Government of Meghalaya,
- Shillong-793001.

¥ s

{VZ/ By Advocates Mr. B.C.Pathak, learned Addl.C.G.S.C. and
_ %”éPJﬂDcm' Mrs. M. Das, learned Jr. Govt. Advocate, Assam.

The Union Public Service Commission,
represented by its Chairman,
Shahjahan Road,

New Delhi-110 001

....Respondents

BARUAH J.(v.C.).

The applicant originally belonged to State Forest

o B R Service, Assam. Thereafter he was recruited to the Indian

T ~}2L : ' Contd...
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{ﬁ Forest Service (for short IFS) as per the provigion of -

-

. IFS(Appointment by promotion) Regulations, 1966

. - Grievance of the applicant is that though he was rec;uited
to the IFS but his yeéf of allotment was not properly
assigned. Being .aggrieved the  applicant submitted

Annexure-6 reproaontation. dated 5.3.1996 which was not

\
disposed of. Situated ‘thus the applicant submitted

Anexure-7 feminder dated 24.6.1996 to - the

said
representation. Nothing was done thereafter also. Hence
the present application.
2. . In due course the respondents ‘have entered

appearance. Respondent 'No.3 - Government of Assam has

filed written statement. However others have not filed

Written Statement. Today records have also not been

Broduced.

3. . ' Heard Mr. S.Sarma, learned counsel appearing on

’Bbehalf of the applicant, wur. B.C. Pathak, learned. addl.

.S.C. appearing on behalf of the respondent Nos. l<2

\

} 5, and Mrs. M. Das, Jr. Government Advocatg, Assam

éaring on ‘"behalf of the

;gﬁ(dbvt. Advocate, Assam submits that it will be better if a

applicant..
4, Due to‘paucity of'imaterial it is difficult for the‘

Tribunal to decide the matter. Therefore we fill it will

be expedient if the case is sent back to the respondents

to dispose of the representations of the applicant by a

reasoned order.

receipt of this order.

yol

Contd. .
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5. With the above directions the application is

_disposed of.

A .‘!-wz

'égg Consdiering the

" however,

facts and circumstances of the
X

make no. order as to costs.

Sd/= VICE CHAIRMAN
Sd/= MEMBER (ADtM)
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By Speed Post

F.No. 22012/56/97-1F5~11
Government of India
Ministry of Environment & Forests

Paryavaran Bhawan,
CGO Complex,lLodhi Road,
New De1h1—110003

Dated, Lthe 17th September; 1999

To

'
t
!
i
v

Shri S.C.Phatowali,

Deputy Conservator of Forest,

0/0 Conservator of Forests,

Western Assam Social TForestry Cirgle,
Jyoti Path, dmbikagiri Nagar,
Guwahati - 781 024. ‘

sUg : 0.A.No. 120/97 : Sh $.C.Phatowali Versus Union of
India & Others CAT'- Guwahati Bewch.,

ok ok

Sir,

In compliance with the order dated 22nd April, 199
deliverd by Lthe Hon'ble Tribunal of Guwahliati Bench in ti
sbove cited case, I am directed to forward herewilh a copy '
the order dated 15th Septenber, 1999 disposing of your .

representation dated 5.3.96.

Yourq faithfully,

CROMImL_

( R. Sanehwal )
Under Secretary to the Govt., of India

yl
-
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No.22012/56/97-1FS.11
Government of India’
Ministry of Environment & Forests , _\

Paryavaran Bhavan, CG0 Complex,
Lodi Road, New Delhi, 10003,

Dated, the ISTk September, 1999

Q RDER

shri §.C. Phatowali, a promotee Indian Forest

]Service officer borne on the Assam-Meghalaya Joint Cadre,m

i filed 0A No.12/97 before the Hon'ble Central

¢Administrative_‘ Tribunal - Guwahati Bench praying,

intepa]ia, to quash the Government of India's order dated

‘;19.10.95 vide which he was allotted ~1990' vyear of

“allotment and also seeking ‘a direction to assign him

QQ%Q hinself an 18.8.99

either ~1983' or ~1986' or ~1987' year of allotment. The
Hon'ble Tribunal decided the matter vide order dated

22.4.1999 directing the respondents to dispose of the

. representation dated 5.3.96 submitted by Shri Phatowali

which was annexed to 0A No.120/97 as Annexure-6 within a
period of two months from the date of receipt of the
order. Since the Original Application served on the
Unijon 6f 1India was without any annexure, the Government
of Assam was requested vide letter dated 18.6.99 to
forward a‘ copy of the representation dated 5‘3,96
submitted by the officer a]ongwith their comments.
Similar request was made to the UPSC. They were reminded -
on 12.7.99 followjed by further reminders dated 28.7.99
and 4.8.99 to make avai]ab]é the éopy of the said
représentation. pn copy of the communication dated 4.8.97
wés also endorsed to Shri Phatowali requesting hﬁm to
send a copy of his representation. Ultimately, a copy of

the. representation was received from Shri Phatowali

vide his letter dated 11.8.99.
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2. Shri Phatowali has made the following
submissions in his representation:~

i) The number of promotion posts was not determined

as per rufe-9 of the IFS (Recruitment) Rules

which provide availability of such posts to the

extent of 33 1/3 percent of the Senior Duty posts

in a State cadre.

1) Triennial Cadre Reviews wWere not conducted in

time.

113) From 1978 t311 1983 there was no selection to the
1FS by way of promotion frém amongst the members

of the State Forest Service.

iv) In the gelect List prepared for 1983, 1985 and

1986, total promotion posts as per . the’

Rectruitment Rules were not taken into account.

Due to lesser number of posts for which' 'these’

.
e

select Lists had been prepared, he’ could not get

-promotion to the IFS.

v) After 1986, A Select List Qas prepared during
1991 in respect of Megha]a&a segment and later on
in respect of Assam segment of the Joint Cadre.
The Select List in respect of‘Assam wing was
challenged  before the Hon'ble Central

Administrative Tribunaj - Guwahati gench who

R
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stayed its operation. Similarly, the Select List

prepared in 1983 was also stayed by the Hon'ble

Tribunal. Though, according to the applicant, his‘

name was jnc]udéd in both the Select Lists, he
could not get promotion to the IFS on account of

stay by the Tribunal.

“vi) He had been officiating continuously on the Cadre
post till his appointment to the IFS on. 24.3.,95
or by proxy by his juniors. As such, he is
entitled to the benefit of such offiéiation for

the purposes of fixation of his seniority.

v

In* view of the above facts and circumstances, he has

requested to revise his year of allotment as ~1982°

3., The representation of Shri Phatowali has been
examined., His main grievance that he was not promoted to

the IFS prior to 1995 Dbecause the Selection Committee

‘meetings were held in tinme and also the Triennial Reviews

were not conducted in time. Secondly, the promotion

posts were not correctly calculated as the State

Deputation Reserve were not included while determnining

the numher of promotion vacancies. Thirdly, he has heen
denied the benefit of officiation on cadre posts prior to
his appointment to the Indian Forest Service w.e.f.

24.3.95, | .

wﬁ;

e e s
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5. So far as the holding of Selection Committée
meetings, it is true that ordinarily the Selection
Committee should meet every year. However, there could

ke reasons beyond the control of the Central Government.

‘as a result whereof the Selection Committee is not in a

position to meet on annual basis to draw the Select List..

~This view has beén expressed by the Hon'ble Supreme Court

in the judgment dated 28.7.93 in Civil Appeal
N0.3891~3894/93 : H.R. Kasturi Rangan and Ors. Vs,
Union of India and Ors. Clarifying their earlier

judgment dated 29.11.92 in SyedlKhaWid Rizvi case, the
Apex Court observed that the State Government had to take
all necessary measures for convening Selection Committee
meetings for preparation of the Select List. However,
there could be reasons beyond the control of the State
Government as a8 result of which the neeting of the

Selection Committee‘coqu not be convened every year.

6. The question of 9iving senjority fo promotee
IFS officers of Manipur from an earlier date ob the
ground that the Select List during 1977-79 had not been
prepared, came up for discussion before the Hon'ble
supreme Court in Civil Appeal No.2370-2371 of = 1987 ¢
K.J. Singh Vs. State of Manipur and others. The Ape*

Court decided the case on 8.2.95. The order in verbatin

is reproduced below:

"The .appellants, in the appeals herein, are
members of the Indian Forest service (IFS). They
were appointed to the IFS by way of promotion
from the State gervice. It 15 not disputed that
during the period from 1977-79, “the Selection

' ~ Committee did not meet and as such noqse1ections
/////7 were held for promotion Lo the IFs., The
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(- appellants were selected in the year 1980 and
\9 were appointed to the IFS in 1981. ‘They were
‘. given the year of allotment as 1977, The

grievance of the appellants is that had there
been selection during the period 1977-79, they
were sure to be selected, and as a consequence

would have got earlier year of allotment. The
Central Administrative Tribunal by a detailed
judgment, rejected the ~contention of the
appellants. It is no doubt <correct that
ordinarily the Selection Committee should meet
every year to revised the select 1list for

appointment by promotion to the IFS but due to
reasons beyond the control of the respondents, no
selection could be made during the relevant
period. We see no ground to interfere with the
impugned judgment of the Tribunal. We agree with
the reasoning and the conclusion reached therein.,
The appeals are dismissed. No costs.”
ain' view of Supreme Court's observations on the subject,
Shri Phatowali cannot claim for promotion to the Indian
'Forest Service with reference to the years in which no
vl meetirg of the Selection Committee was held. Further,
his referring to the preparation of the Select List for

the years 1978 onwards and that of Lhe earlier Cadre

Reviews having not held in time, is barred by Timitation.

7. As regards his second plea ﬁhat the State
Députation Résereve had not been taken into account while
calculating the promotion vacancies, it is stated that
the jssue of counting.of State Deputation Reserve for the
purpose of ca1cu1éting promotion vacancies came up for
disccusions before the Chandigarh Bench of the Hon'b1é
Tribunal in O0A No.1122/HR/1996 : V.K. Jhajharia Vs,
Union of . India and Ors. The following two issues were

examined by the Hon'ble Tribunal :-

i) whether the respondents can hbe directed to

appoint the applicant to 1FS cadre against the
<Eé£ﬁ>4 promotion quota on the premises that the name
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I of the applicant appeared onh the Select L{st
in 1993 (and as revigwed/revised on 1.2.1994),

against a vacancy becoming available on

1.7.1996.

1) whether . the Tribunal can direct the
respondents to amend the Indian Forest Service
(Fixation of Cadre Strength) Regu1a£ions, 1966
‘qua the Haryana State so as to add posts of

State Deputation Reserve also to item 1 and 2

for-ca1cu1ating the promotion quota as against -

the existing regulation where promotees get
share only against Senior Duty4posts under the
State Govt. as per item No.l, and against the-
Central Deputation Reserve posts as per itenm
No.2, and if the applicant can be considered
for such a promoiion/appointment with
retrospective effect in terms of the judgment-

of K.K. Goswami.

The Hon'ble Tribunal disposed of the case vide

judgment dated 14,10.97 dismissing the second prayer
on grounds of laches and delay. The operative portion

of the said judgment is extracted below:-

"14. So far'as the second relief sought by the
applicant. i.e. direction to amendment of cadre
rules and to increase 2 posts in promotion
quota of IFS cadre of Haryana retrospectively
w.e,f, 22.2.1989 is concerned, it deserves to
be rejected for more than one reasons but,
primarily), being barred by lTimitation.
Respondent No.1l in its reply hasexplained that
on the basis of the judgment delivered by the

<XZB@J Jabalpur Bench of the CAT, 2 Notifications,

brpelveny aroaptafiapiiviiniodiiing
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both dated 22.2.1989 (Annexurc A-4 and 1-5)
were issued by the Government of India thereby
amending the cadre strength regulations and the

recruitment rules. While the first
notification  amended the cadre  strength
regulations in respect of Madhya Pradesh cadre

in order to increase the number of vacancies in
promotion quota in the IFS of the said cadre
after taking into account the State Deputation
Reserve alongwith the serior duty posts as also
Central Deputation Reser. d i.e. item Nos.1, 2
and 5 of the Cadre . trength Regulations.
However, by the second notification issued on
the same date, the recruitment rules were also
amended according to which the number of
persons recruited wunder Rule-8 in any State

‘ would not at any time exceed 33 1/3 per cent of

the number of posts shown against items No.1l
and 2 of the Cadre Strength in relation to that
State in- the Schedule to the Cadre Strength
Regulations. .

~15. With the 1issuance of the aforesaid

notification, it was made known to all the
State Forest Officers serving in- different
States that the notification of the Govt. of
India was explicit not to provide promotion
quota more than 33 1/3 percent of the number of
posts shown against items No.1 and 2 of the
Cadre Strength in the Schedule. Thus, if any
member of the State Forest Service had any

grievance, he ought to have challenged the-

legality of the above stated provisions within
the prescribed period of Timitation. As
pleaded by the applicant himself, he becanme
eligible for appointment to the IFS in the year
1938, He did not challenge the above stated
provisions till he filed the present 0A in the
year 1997, Even in the year 1993, the
applicant was considered and placed in the
select 1list, and the promotion quota wWas
calculated in terms of the above stated
Regulations. . The applicant did not question
the said method of calculation of promotion
quota within the period of limitation even
after his placement in the select Tist of 1993.
In this background, if the c¢laim of the
applicant is accepted at this stage, the
retrospective increase in the promotion quota
in the IFS <cadre of Haryana js bound to
adversely affect the seniority of those
directly recruited IFS officers who have Dbeen
appointed during this long interval of 8 years
from the year 1989 till date."”

In view of the séid judgment rendered by the Chandigarh

Bench

of the Hon'ble Tribunal, the representation of

Association is clearly barred by limitation. In
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case representation is allowed at this stage it will

have repercussions in al] the State Cadres of the
Indian Forest Service and would disturb the settled
seniority of most of the officers and would give rise

to further litigation.

Shri Phatowali cannot raise the issue which was settled
as far back a§ 1989 at this belated stage. In any case,
the issue has already been settled by the above said
judgment rendered by the Hon'ble Tribunal in V.K.

Jhajharia case.

3. Regardiné his third content{on that he
should have been™ given the benefit of officiation on
cadre post oprior 15 hi§ appoihtment to the Indian
Forest Service w.e,f., 24,3.95, it is stated that as
per rule-9 of the.IFS (Recruitment) Rules, 1966 the
State Government “is empowered to post a non-cadre
officer on cadre pqst for a period of three months
only. Beyand that, prior approval of the Central
Government/UPSC i; required, In the <case of Shri
Phatowali no such approval was given by the Central
Government. Accordingly, he was not entitled to any
benefit of sucH officiation on cadre post for the
purposes of fixation of his seniority in the Indian
Forest Service. In any case, his'officiation on cadre
pest was not “continuous. Since his officiation, if

any, on cadre post prior to his appointment to the

bt |
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Indian Forest Service was without the express approval
of the Couwpetent &uthorﬁty, he cannot lay any claiw fo
count such officiation for the purpose of fixing his

’

seniority in the Indian Forest Service.

9. In vﬁéw of the position explained above,
the Representation of Shri Phatowali is without any
merit, He has rightly been assigned “1990' vyear of
al]oiment in accoraance with the provisions laid down
in the IFS (Regulation of Seniority) Rules, 1968. His

representation is, hereby rejected.

(srthg 0

(R, B, §. Rawat ) ”7

Director

J'MV

7 g
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No. 18014/07/95 -1I°'S.11 . ,
Government of India : C@

Ministry of Envitonment and Forests

< Paryavaran Bhavan, C.G.0O. Complex,
' Lodhi Road, New Delhi - 110003,
Dat J the 27* February, 1997,

To
The Chicf Scerctary,
Govt.uof.lammu & Kashmir,
Srinagar.
Sub : Indian Forest Scrvice - J & K Cadre — Revision of seniority of officers
appointed on the basis of 1995 Scleci List.
Sir, :

I'am dirccted to say that S/Shri V.p. Modi and 27 other State Forest Service
Officers of your State were appointed to the Indinn Forest Service (IFS) of J & K Cadre by
promotion vide this Ministry’s Notification No. 17013/07/95-1FS-11 dated 12.9.95. all the 28
officers were'assigned 1991 as their Year of Allotment in teans of the provisions of rule 3 (2)
(a) and 3 (2) (c) of the IFS (Regulation of Seniority) Rules, 1968 vide this Ministry’s Order
No. 18014/7/95-1FS-11, Dt. 30.10.95.

2. Representations have been reccived from the officers concerned that if the
Select List had been prepared annually, as envisaged in the IFS (Appointment by Promotion)
Regulations, 1966, they would have.been appointed to IFS earlier and conscquently they

‘would have got higher Year of Allotment than 199] and higher seniority position than
assigned now.,

3. The Govemnment of Jammu & Kashmic also re
Rules/Regulations in order to assign higher Year of Allotmen
concemed, because the Select List of 1995 from wich the
appointed was prepared afler a gap of about 20 years.

commended the relaxation of
t and seniority to the officers
above said 28 officers were

4. '+ The matter has been considered carefully, It is felt that undue har
been caused to thesé officers due to delays in the Conduct

Selection Committee meetings. If the Selection Commit

these officers would have been appointed to IFS much e
Years of Allotment and seniority.
3 .

dship has
of Cadre Reviews and holding of

ce meetings were held annually, .
arlicr and would have got higher

5. In view of the undue hardship caused to the officers concerned, the Central
Government, in exercise of the powers conferred by ruie 3 of the All India Services
(Conditions of Service — Residuary Matters) Rules, 1960, as a ONE TIME measure is pleased
10 assign deemed dates of appointment to the service as shown i Column “3” and
determination of Year of Allotment as shown in Colurmn “4” of the table below. Accordingly,
the deemed date of appointment of these officers have been worked out on the basis of
deemed, cadre review, inclusion of their names from the year 1980 onwards which is
calculated on the basis of vacancies in promotion quota at the appropriate periods and then
applying the provisions of rule 3 of the 1FS (Regulation of Seniority) Rules. 1968, on the
basis of their deemed dates of appointment (o the 1FS for assipning Year of Allotment and
inter-se seniority. (Statements A and B indicating as 1o how the vacancies were arrived at and
the names of officers, who would be accommodated against cach vacancy are cnclosed for

on
-
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SI.No. © Name Dcemed date of Revised Year of
Appointment (31" Allotment based
Dece, of the year) on Col. (3)
1 2 -3 4
S/Shri ' ' b

l. V.P. Modi 31.12.80 1976
2. H.A. Kawoosa : 31.12.83 .. 1978
3. B.K. Sharma Co ~do- 1978
4. Shahniaz Naqashbandi -do- 1978
5. Y.S. Narsinghia -do- . - 1978
6. S.S. Bali -do- 1978
7. AR. Wadoo ~-do- 1978
8. V.K. Zadoo -do- 1978
9. " Chander Mohan Scth ~-do- 1978
10. Shafat Ahmed -do- 1978
11 S.K. Kajuria - T -do- 1978
12. 7 Shamim Mohd. Khan < 31.12.86 1982
13. Peer Bashsir ahmed Quadri 31.12.88 1984
14, Subhash Chander Sharma 31.12.89 ' . 1985
1. . SwojPrakashShama . 4o 1985 .
16. Narinder Singh 31,1290 1986
17. Upinder Pachnanda -do- 1986
18. °  Abdul Qayoom Khan ~do- 1986
19. Mohd. Shafiq Khan -do- 1986
20. Manu Raj Singh -do- 1986
21. Lalit Kumar Sharma -do- - 1986
22. Manzoor Ahmed -do- 1986
23. Mukerjeet Sharma -do- 1986
24. Arun Kumar ~dlo- 1986
25. Asgar Inayatullah -do- 1986
20. AR. Latoo ~do- 1986
27. ~M.A. Hakak . 3L1292 1988
28, Nissar Ahmed Hakeem - 31.12.92 1988

NOTE :The revision presently covers only those officers who have been

actually appointed to
IFS of J & K3Cadre on the basis of 1995 Sclect List.

6. For purposes of inter-se-seniority, they shall be placed below the direct recruits of
the corresponding Year of Allotment in the same order.

Yours faithully,

Sd/-A.S.N.Murt,
Uuader Secretary to the Govt, of India,

Copy to

Departiment of Personnel & Train, North Block, New Delhi (A1S-1 Scction).
Their case No. F. No. 14014/32/96 — AIS-I refers,

Copy also :
Guard File.




STATEMENT - A

'
1

SlNo. | Year ]| No. of vacancies accrued [ [ Remarks ] :’
| | Retirement | Cadre Review | -
1 2 ] 3 | 4 | 5 i 3
0l 1980 ' 2 1. Due to retirement of - 'B posts wejzre created in 1979 and all the 3 were encadred in 1990,
Shri Gurbadhan Singh If these posts were encadred.in 1980, the promotion quota would
1 have gone up by | (The total promotion posts woulid be 14).
02 1981 Nil . - ! ‘ ;
03 1982 Nl _ .
i : P : . -
04 1983 12 2. Due to shifting of S/Shri © 10 25 posts were created in 1982, Out of these, 19 were encadred in 1999
M AMufti & Sujan Singh If they were encadred in 1983, the promotion Quota would have risen by
To LR Category. ; 10. Total would have gone up from 14 to 24.
{ ,
05 1984 Nil : - '
, ¥ 1 '
06 1985 Nil 1 . i |
5‘,1 Db ; A1 .
07 1986 1 : Due té Fétirement of Shri !

G.N. Sheikh. |
Sd/- A.S.N.Murti, -

Under Secretary to the Govt. of India
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SiNo. | Year | No. of vacancies accrued i § Remarks
l . Retirement Cadre Review | : .
T 2 : 3 4 5 : 8
0 1987 Nil - -
| ; : o
{ i
09 1988 1 Due to retirement of Shri - : ! ‘
J.SJamwal. :
10 1989 3 Due to retirement of S/Sh. - !
G.Q.Keng, ARPara & : g
M.S. Bahal. : !
3 1990 : 15 2 due to retirement of S/Sh, 12 dueto :
N.A Farooqui & G.N.Naquaah  cadre review
2 due to the dzath of Shri ’
Parvez Qadri. : ’
12 1991 1 Due to retirerment of Shri - :
G.Q.Reshi in May, 1991, R B .
Total 35
. .
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: STATEMENT B ;
S.No. per Name of the officer E ; Date ofappointmem g ; . =)
Select Lisy ' Original in all cases Proposed in all cases|; Year of allotment . Remarks v o 5

the date of appointment

31.12. of the year

i(Pl.see note below)

was 12.9.95 : .

1 2 : 3 4 i 5 | 6

| S/Shri | , | - _
0l Abdul Hamid : : 1980 - Not appointed due to court case. . -
02 V.P. Modi ) : 1995 1980 . 1?976 G
03 S.D.A. Salaria - . - 1983 - Not a2ppointed due to pending court case.
04 MA Kawoosa 1995 1983 1;978 ‘
05 HK. Sharma ( " 1995 1983 15‘378 - , -

! Lo ! . .
06 Shaniaz Nagashbanda f " Joos 1983 1978 - ,
07 v.S. Narsinghia 1995 1983 1978 1
08 G.S. Baii 1995 1983 1978
09 AR Wadoo _ : 1995 1983 1978
10 V K. Zadoo 1995 1983 1978
I Dr. Riaz Sadiq - 1983 - Not appointed because he has not ngen the undertaking
. regarding marital status.
12 Chander Mohan Seth 1995 1983 1978
13 Safat Ahmed 1995 1983 1978 ‘
14 S.K. Kajuria 1995 1983 1978
9

\x\’%




?

S.No. per
Select List

Name of the officer

Date of appointment

T
i

i

Onginal'in all cases

the date of appointment

Proposed in all case$
31.12. of the year

Year of allotment
(Pl.seeinote below)

%

b}

'l

LY

%

%

" i
o

&

%

H%TO6 LY

¢

B
b

i

i

was 12.9.95 i
I 2 3 4 |
15 Shamim Mohd. Khan. - I 1995 1986 ;:1,98;
16 Peer Bashsir Ahmed Quadri " 1095 1988 1984
17 Ajaz Ahmed Bhat - 1989 | Name included on provisional basis.
18 Subhash Chander Sharma 1995 1589 1985
b Suraj Prakash Sharma | 1995 1989 ;1985
20 Narinder SAingh ; 1995 1950 |
21 Upinder Pachananda , 5 "‘i 1995 1990 ) ’L98§§
22 Abdul Qayoom Khan ; lees 1990 . 1986
23 Ashok Kr. Gupta - 1990 - Integrity certificate withdrawn by the
. St.te Government.
24 Mohd. Shafiq Khan 1995 1550 1986 :
25 Manu Raj Singh 1995 1990 1986 =
26 Lalit Xr. Sharma 1995 1990 1986
27 Manzoor Ahmed 1995 1990 1986
28 Mukerjeet Sharma 1995 1990 1986
29 Arun Kumar 1995 1990 1986

J
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S.No. per Name of the officer Date of appointment ‘
Select Lisy. ‘ Original in all cases Proposed in all cases| Year of allotment Remarks
the date of appointment| 31.12. of the year (Pl.see note below)
was 12.9.95 ' . '
1 2 3 4 s .6
30 Asgar Inayatullah 1995 1990 1986
31 AR Latoo 1995 1990 1986
32 AMLA. Hakak 1995 1992 1988
33 Nazar Ahmed Hakeem 1995 1992 1988 :
34 Ma Tak - 1992 1988 ‘ .
| i .
35 A G Hajam - 1992 1988 |
4 ‘ ; ; |

e e Y S ELT TR TRIR S e p T e

Not so far appointed due to reasons stated against’

Not appointed so far,

The proposed years of allotment have been arrived at by applying Rule 4 of the LF.S. (Regylation of Seniority) Rules, 1968 with reference to the
{Col. 3) and the Year of Allotment of the junior most Direct Recruit Officer, who commenced officiatin

crometee officer coricerned.

AT SE R S S
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Ach, Will get the benefit of higher syea}

. fai]c;tmént 6nly if appointed at a later'stage and eligible for the benefit.

o

~

Sd/- A.S.N. Munti,
Under Secretary to the Govt. of Indis.

‘deemed date of appointrix
g in a senior post before the ‘deemed date of appointment’ of the "



From :

To

Sub:

zlé{cf :

-
’Su‘

~ KO-

/) VEPURE - 9
S.C. Phatowali, 1.I'.S.,

e et

Silviculturist, ‘g(
Clo. O/0. Principal Chief Conscrvator of Forests, ‘
Assam, Rehabari,
Guwabhati and

9 others.

The Commissioner & Secretary to the Govt. of Assam,

- Forest Department, Dispur,

Guwahati - 6.

Representation of Shri Sarat Ch. Phatowali, 1.F.S. and 9 others for
refixation of ycar of allotment and date of appointment in the LF. S

.Cadre.

Government letier No. FRE.35/99/72, dated 20.7.99.

While referring to the subject cited '1bovc 1 am lo state that we the 10

(tcn) Nos. of LF.S. Officers of Assam submitted represcntation for refixation of year

of allotment and the date the appointment in the cadre on 31.3.99.

It is learnt that the Government of ‘India in the Ministry of

I'nwr(mmcnt and Forests soupht some comments in this regard from your cnd on
20.8.99. But till to- date, we have not received any information from any cnd,

|
%:xpcdltc action accordingly.
|
I

I, therefore, request your honour kindly to look into the matter and

Yours faithfully,
/ v
0 AT P VR
S A
( S.C. Phatowali),
Silviculturist

On behalf of 9 other aspirants.
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L L 21 Reminder

ot x" Kom:  S.C Phatowali, LES,, “{7

& Deputy Conservator of forests, Qg
C/0.0/0. Principal Chief Conservalor of Forests
Assam, Rehabari,

Guwahati - 8 and

9 others.

r

To
Shri Alok Jain, LAS,,
Conunissioner & Secretary to the Govl, of Assam,
Forest Department, Dispur,
Guwahati ~ 6,
Sub: Representation of Shri Sarat Ch., Phatowali, LIS, and 9 others (or refixation of
year of allotment and date of ap pointment in the LIS, Cadre.
(Threugh Principal Chief Ceonservater of Ferests, Assam)
Ref: Govt, of India’s letter No, 15011/702/99-1FS.11, dt. 20.8.99 and State Govl/s
Jetter No. FRE.35/99/72, dated 20.7.99.
Sir,

: While referring to the subject cited above,
Nos. of LE.S. officers of Assam submittec represent

allotment.and the date of appointments in the cadre.

I'am to state that we, the 10 (ten)
ation on 31.3.99 for refixation of year of

[tis leamnt that the Government of India in the Ministry of Environment and
Forests saught some comments of the Assam - Meghalaya Joint Cadre Authority in this
regard. But till to-date, no action has been initiated by the department

I, therefore, request you kindly 1o look into the matte

r and expedite action at
your earliest convenience.

Yours faithfully,

> & L'. «
a'l" - A T
a l~ o h "
. TRV AN
Dated Guwahali, (5.C. lelowuli),
the 4% May, 2000. Deputy Conservator of Forests,
Ccto: '
Shri R. Sanehwal, Under Swnrlm'y to the Govt. of India, Ministry of
Environment and Forests, Paryavaran Bhawan, C.G.0O. Complex, Lodhi Road, New Delhi -
110 003 for favour of his kind information with a request to look into the matter and do the
needful at the earliost, .
I)" w4 Al e
¢ . 2 2

v/ 07 - ok
(5.C. Phatowali),

Deputy Conservator of T'orests.
o / &
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GOVERNMENT OF ASSAM
OFFICE OF THE PRINCIPAL CHILY CONSERVATOR OF FORESTS::
REHABART & GUWALIATI-8

No.FE.24/36/99, T T Dated Guwahati, the 29“'1\4:1)',2000.
'From : P.Laban, ILF.S.

Principal Chiel Conscrvator of Forests,

Assam,
To

The Commissioner nod Seeretary to the Govt, of Assam,
Forest Department, Dispur,
Guwahali - 6,

Sub : Representation of Shri Sarat Ch. Phatowali,

LES. and 9 others for
refixation of year of allotment

and date of appointment in the LF.S. cadre.
Sir,

While forwarding herewith a reminder notice dated 4.5.2000 of Shri $.C.
Phatowali, 1.F.S. on the representation of 10 LF.S

- Officers of Assam forwarded to the
Government vide this office letter No. I'E.24/36/99, dated 31.3.1999, | am to request you
kindly to look into the matter and commu

icate the Joint Cadre Authority’s view as
sought for by the Government of India at your earliest convenience since the matter is

resting with the State Government for a considerable period,

The officers concerned are also

pressing hard for early decision on the
representations submitted by them, so (ha

Cthey may derive the benelits, if cligible, ns

Yours faithfully,

. /,’% Uga“crﬁo
A

( P. Lahan),
Principal Chicf Conscrvator of Forests,
Assam :: Guwahati,

L -
oy M\je |
o

I
-
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LLNFHAL AD!HNISTR\]lVl TRIBUML,
OJ«AHATI BEN”H

Misc. Petition No,12/95(in 0.4 161/94)

Date of Order: This the 2nd Ly of Februory, 1994.

Justice Suri 1L G, Chaudhari,

Vice-Chairmap
Shr{ G,L, Sanglying,

Membey (Admn1<trative )

Shri N,K, Sharma 8’ Ors, ~lg]icagts.
By Advocate M, B, y.bhsrma nith i, S Sarm; nd W B lehts,

see *ee

-Versus-‘

UMAno£IMiﬂﬁ}ks cee T iu

) A

By Adv“cate Me, M, Ahmed ]
- TooaL oty
y ORDER

A st e

Respondents,

] on Mo,

CHAUDHART 37" (vidh. SERERR A
n'_. . ‘.% ‘
A@ B.K,Sharma for th. applics nt(orininsl 1ecpondpnt)

l' Z, Ahm—*d {0 the

p?n.rtt-(-.111‘.4 iiide g
7 “ﬁ,(,wl ¢ horpe :
1, ‘P[ 1n Teply filed byfthe sprlic: *nts to the "
P@tition o..n\ SO, ,a'\\)tu: b ‘
Heard -coypsel,
3. Origlnal \pplioatlon uzf Leen filed by the three

ﬁprlicants fur quaghinq and s.tting sside the aele»t List
prepared by. the Sejection LOmmzttee on 30y3-94 on the

ground that respongent Nos.s.é '8 & © have ‘peen ~rongly

tnclyded therein whereas the Qpplicants h‘ve been” exrluded
11llegally alth0ugh thoy are senior to the saiy respondents.
gp being satisfied that 4 prim» tacte case for cOnsideration
h’s been disclosed we aduﬂtted the asplitatiOn on 16-8-04
a?d {ssued qotice go the re;poudents to sho cause, 9gninst
the 1nter1m relief Prayed in M.P.No 147/94 Meam: hile by

oider dated 22-12-94 we directh that any promotion niven

tg respondents 5.6,7 & 8 in pur§uance of the 1mpugne§ Select

1yst shall be subje it to funhcr rders in the s1id petition,

contd/

o
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3. A show cause reply was filed on beh-1lf of respon- @‘ﬁx '
dent Nos.5,7,8 & 9 and after hesring Mr,S,Shirmt for .

Mr,B,K.Sharma and M, M Z,Ahmed the le2rned councc) -for the
appliéants we p3ssed the interim order on 24-1-95 ae

follows t-

"Heard, Ve are not inclined to stay the opers- . ‘i
tion of the Select List of 1994 in respcct of '
respondénts 5,6,7 and 8, Hovever, if they =re

- promoted during the pendency of this applicatien
their promotion shall be subject tc such orders |
as may be passed in the O-iginzl Aprlicstion,

As far as respondent No,G is concerncsd ¥, Ahmed

contends that his name has been illegally inclu=- i 1
ded in the Select List becsuse his d=te of birth

beina 1-9-39 ancd as he had atiained the age of

i

54 years on 1-6-93 he could not te elicible for |

being considered-;;...........,.......ln prra 7

of the shov cause reply which is 3lco filed on
" his beh2)f it is merely stzted thit he v°s not

barred by age without p§inting'ou; 3Ny basis ,

A for miking that statement, ...........ccvun

e e e+ e R

o Hence the o?eration of the impugna24 Select Liﬁt | i

,l to the extent of selection of respondent le.d -
J,C.Dey is hereby sfayed until further orders .
in 0.A.161/94," - o

4, By the'present*iusc.Petitlon’filed on 27-1-93, the
respondént No,Q h3s Spplied for modification/alferatian
and/or cancellation of the aforesaid order dited 24-1.05,

, ' S ' contendinag |
The petition was moved with notices;uNE.Ahmed objectediﬁhat f b
_the application may not be entertained ss the s=id order b

was passed after hearing the respondent No.9 and therefore

contd/=
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s @5’7

is binding upon him, However we directed notice to be served
and placed the petition for hearing to-dsy, L&.Ahnndﬁrcitera;
ted the objection to hear the petition for any :lteration of
the said order besides making submicsions on merite to oppore
the same, He submitted that the order ss piassed is fully
Justified, In that connection Mr.B,K,Sharms submits that

at the earlier hearing the relevant proviso has not been
considered by us and therefore the respondent-No.Q is seeking
the ‘modification or alterstion of the said order on th:t
groubd, He also submits that the order dited 24-1-03 havino

stated that that vas subject to further orders it is open

- 1o the respon<ent No,9 to seek the modification of that

order even af this stage, The learned counsel further submite
that as the name of the respondent No.9 his slready been
forwarded to the Central Govefnment for promaiiom t0 175

and it is under active consideration of the Centrsl Govern
ment the order of stay would cause seriously prejudice to

him and therefore in the interest of justice the petition

may be heard, Ve are'satisfied that the prayer of the respon-

dent No.9 should be heard in the interest of justice,

5, Me,B.K,Shsrma the lesrned counsel for the petitioner,
draws our attention to 2nd proviso to clause 3 of Pegulstion

5 of the IFS(Appointment by Promotion) Regulstions 1956,

¢

which is as follous i
"Provided further that a member of the State

Forest Service who has 3ttsined the sge of
fif {ty four years on the first dav of
January of the ye3r in which the Comnittee
.meeis shall be considered by the Committee,
if he was eligible for consideration on
the first day of January of the ye:xr or
any of the years immedistely preceding the




-Just and fair and deserves to be continued having rea~ré to l

— <6

year in which such meeting is held but
could not be considered 3s no meetino of
the'COmmittee w3s held durinp ruch prece-
ding yeﬁr or yesrs,"
Mr,Sharms refers to Annexure.4 of the Originnl Applicotion
and contends that the Selection Meeting held on 7-3-04 ih
fact was the reconvened mgéting for the yesr 1993 snd tht
as on the day on which the 1993 meeting w3s held i,e.30—3-93

the respondent No.9 had not resched the sge of 5 yeire he

w3s eligible for being considered by virtue of the 2nd provico.

He submits that vhen the earlier order was passed only rrincipal
ciause 3 was noticed tut the 2nd proviso does nét *rrer to
have been considered and therefore as the order of sty thalts
the process of promoti-n it 6unht te be mediffed suitakly se

that the process miy continue,

6. Mc.Ahmed the learned counsel for the original appli-
cants hovever vehemently opposes any modification of the
order, He‘Submité that the status quo as has existed may not

be disturbed as the order that hés already been passed is

the following circumstances!

‘ < |
= (1) The meeting of 1993 could not be reconvened |

as there is no rule which penmitS such
reconvéning of the meeting and theré!oreg
the meeting held on 7-3-94 must only be
regarded es the meeting validly held on
whi;h daté;admittedly even under 2n4d
proviso to clause 3 the respondcnt No,©
viould not be eligible h3ving crosced the

prescribed age limit of 54 yesrs,

contd/-~

. ‘ﬂ:

fJ?\h

e T

e TR L e S e T T

v e b cmERAE. eea

L e —— -



e el
07'71
- w
. J .
/" (
A
V‘
o

.
~ <1~

. : |
(2) The names of the applicants weve included

S

in the select list of 1001 2§ well »s of
1995 but their names hwe not bﬁcﬁfinclu—
ded on the 1ist prepared on 7-3-04 -
arbitrarily,

(3) The respondent No,9 did not f311 within
the zone of consideration for sclectioﬁ

at the meeting held on 7-3.94,

1. The above aspects urged by Mr,Ahmed prim: facie

do merit consideration 3and for that reason we h=ve 11re=dy

admitted the o*ioinal application, All these P‘e‘tlﬁﬂ' howe~ -

ver c¢in be'properly examined 3t the hearzno of ho 1pp113a-

tion and cannot be gone into at this interim: etaoe

8. e ‘are satisfied that since 2nd provico st not
ct uo}&ﬂ\‘“"\&; .
not1*ed :nd the entire proccss of Fromotion his com: io the

stayed the interim order needs to be modified, Even when ’
the s3id interim order was passeq.yg_wgfe.ngfuipf}#qed to
stay the process of promotion in progress on the hasis of
the impugned Select 1ist and therefore we h:ve nide a
limited order as regards respondent Nos. 5,6,7 and 8 direc-
ting that the promotion if given in the meanwhile 1o them

or any of them in pursuance of the impugned select 1ict:

that will be subject to the further orders, Ordinarily we
hoJIa—H;JE‘ﬁade similar order 1n respect of resp01d9nt No.o
&1so0 but for the fact that our sttention wss drawn o*éz

to clause 3 of Regulstions S, That requires reconsideration’
in the light of 2nd proviso now pointedly brought to our
notice. Frims facle 1f the meeting held‘oqf7-§-94 is found
to be validly reconvened mee}ing of l99éhwill be necessyry
to examine whether the impugned list can still be held

contd/-
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Btage thst 2nd proviso may not necessarily apply. That beipq

7 .
-~ to be valid or not, If cannot thereforo presumed 1t this

the pbsition it would not‘be-prbper to stay the procers df

prOmotion vhich may lead to creatino several complicstiOﬁs

Al in the event the list is not quashed‘ia Tnclus:on of reepdnient

-

v  No,9.therein is not found fllegal, At the same timeinteregi of
the spplicants can be adequately safeguarded by making a
similar order as passed in respect of other respOnden,..?in
the circumstances we are satisfied that the interim order:

dsted 24-1-94 in respect of respondent No,9 should be rodified, o

"

9. In the result tre interim order dated 24-1.0%

- _
.. modified to;the.extent to responient No,Q 2¢ follows .

"The interim stay of the Opér;tion of the {
impugned select list to the extent of respon-
‘,(3*7?§~\R ' dent No.9 !5 vacated. Instead it 35 omlapd
. ) that in the event the responZent llo, o ie¢.
/p i :’ BRRE promoted during the pendency of the Ctigib\l
:iﬂ IR - Applicéti§h No.161/94 on the bssis of ihq
o .‘ | impugned slect list such promotion shsll be
“Nhéi_i;_ subject to the result of and the orde;svpls<ed
| on the applxgatxon‘(o.a;leifga),

This order shall be without prejudice to the tigh%t's
ahd contentions of the psrties at the hesring of the O-igin-l
Application. Subject‘to the sforesaid modification in regpect
of resnondent No.9 only the rest of the order on 24-1-05. e v%
- miintained and shsll operate i1l the final ha«!;gjlof Ct.ﬂ ' i

No,161/94, ‘
- The :Misc,Fetition is disrosed of in:terms of the Abeve

order., Copyto be furnished to the counsel for.the pirtier.

The affidavit in reply'filea by the applic2nte t¢ the

. A I3
petitiph be taken on record. : JIE VO
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Shri S. C. Phatowali ” T g Applicant
Versus
Union of India & Others ceesesses Respondents
$.No. Description _ _ ‘Page No.
01 Repty to the Original Application 01 to 15
THROUGH
%%\M/ ML
//f \
( B.C. Pathak )

Addl. Central Govt.
‘Udayan'’, 1st Floor,

Ganeshguri, R.G.B. Road (Main),
GUWAHATI - 781005

Standing Counsetl,

N

dminisirative Ti bunal
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Cuwe..aid

Gawwahot, Beonchit
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AV IN THE CENTRAL ADMINISTRATIVE TRIBUNAL, GUWAHATI BE

~

Addl. Central Govl. Stindfna £oY33gi 4

»

0.A. No.430/2000

(8. C. Pxth.k

Shri S. €. Phatowali
Versus

Union of India & Others sesevsees Respondents

("7 Reply on behalf of Respondent No.l & 2.

e et N

I, R. Sanehwal, aged 47 vyears, Under
Secretary - in the Ministry of Environment and Forests,
Government of India, Paryavaran Bhavan, New Dethi, do

hereby solemnly affirm and say as follows :

*

2. That I am Under Secretary in the Ministry
of Environment and Forests, Government of India,v Hew
DeTthi and having been authorised I am competent to

- file this reply on behalf of Respondent No.1 &'2. ' 1
am acquainted with the facts and circumstances of the
case on the basis of the‘records maintained in the
Ministry of. Environmént and Forests. 1 have gone
through the petition and understood the contents'
thereof. Save and except whateQer is specifically

admitted in this reply, rest of the averments will be

deemed to have been denied,.

3. In reply to para-1, it is submitted that
the impugned order dated 15.9.99 was passed by the
respondent No.1l keeping 1in view the facts' and

circumstances of the case.
(&7 Ardgamm)
(R. SANEZWALY
Qe Under Secretary
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4, As regards  para-2, the answering
respondent do not dispute the jurisdiction of this

Hon'b?e Tribunal,

5. As regards para-3, the answering .
respondent has no comments to offer.

6., - In reply to paras 4.1 to 4.3, it is
submitted that the averments made therein primarily

reTate to respondent No.3 and willt be met by them..

7. In reply to paras 4.3.1 to 4.3.5, it is

submitted that the averments made therein pertain to

_ various rules- and regulations framed to regulate the

Indian Forest Service (IFS) and are maters of record.

8. In reply to para 4.4, it is submitted that
the avekments regarding service rendered 'by the
applicant in the Assanm State Forgst Service pertain to

respondent No.3 and will be met by thenm.

-

!

9. In reply to- paras 4.5 to 4.8, it is
submitted that as per rule-8 of the IFS (Cadre) Rules,
1966 (hereinafter referred to as the “Cadre Rules'),
every cadre post shall be fitled by a cadre officer,

uniess otherwise provided in these rules. Situations

(g wRTIE)
(R. 852V I™MALY
Gaz a3 /Uader Secretary
Ty &7 e HRTTT
M s o ~F Tou & Foragly
o e indis

e, ~ et
RE Ve~ "L eihi
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where a non-cadre officer could be posted on a cadre
post have been given in rule-9 of the Cadre Rules.
Provisions of rule-9 are extricated below:

"9, Yemporary appointment of non-Cadre officers
to _cadre posts:- -

(1) A cadre post in a State shall not be

-filled by a person who is not a cadre

officer except in the following casess
namely: -

(1)(a) if there is no suitable cadre
officer available for filling the
vacancy;

Provided that when a suitable cadre
officer becomes avaiiable, the person who is
not a cadre officer, shall be replaced by the
cadre officer: .

- Provided further that if it is proposed to
continue the person, who is hot a cadre
officer, beyond a period of three months, the
State Government shall obtain the prior '
approval of the Central Govt. for such
continuances

(1)(b) if the vacancy  is not Tikely to
' last for more than three months;

Provided that if the vacancy is 1ikely to
exceed a period of three months, the State
Government shall obtain the prior approval of
the Central Govt. for continuing the person who
is not a cadre officer beyond the period
of three months.

(2 A cadre post shall not be filled by a
.person who is not a cadre officer
except in accordance with the
following principles, namely:~

(2¥(a) if there is a Select List in force,
the appointment or appointments
.shall be made in the order of names
of the officers in the Select List;

(2)(b) if it is proposed to depart from the
order of names appearing in the
Setect tist, the State Government
shall forthwith make a proposal to

C A Odnd_
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that effect to the Central Govern-
ment together with reasons therefor
and the appointment shall be made
only with the prior approval of the
Centrat Government:

(2)(c) if a Select List is not in force and
- it is proposed to appoint a non-Select
List officer, the State Government
shall forthwith make a proposal to
that effect to the Central Govt.
together with reasons therefor and the
appointment shall be made only with
the prior approvat of the Centrat
Government.

(3) Where a cadre post is likely to be filled
by a person who is not a cadre officer for a
period exceeding six months, the Central Govt.
shall report the full facts to the Union Public
Service Commission with the reasons for holdwng
that no suitable officer is available for
fit1ing the post and may in the Yight of the
advice .given by the Union Public Service
Commission give suitable directions to the
State Government concerned.”

It is amply cTeaf from rule-9 that the State
Government is empowred to post a non-cadre officer on
a cadre post for a period of three'months only -and
beyond that prior approval of - the Central
Government/UPSC is mandétory. Since in the case of
the applicant; no such approval was obtained in regard
to his officiation on cadre post prior- to  his
appointment to the‘IFS, if any, he is not entitled to
the benefit of such officiation for the purposes of

determination of his seniority in the IFS,

10, In reply to para 4.9 to 4.12, it is
submitted that the applicant was promoted to the "IFS

in March, 1995. Had he had any grievance in regard to
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his promotion to the IFS he should have represented to
the appropriate authority .at that .pofnt of time..

Raising the issue pertaining to the years 1967 onwards

at this belated stage is clearly bqrred by Timitation.

It ié, therefore, submitted that the pfesent
application be dismissed on ground of laches and

delay.

11, In rep?y‘to_para-4.13,‘it_is ‘submitted
that separate Select Lists are prepared far.pr;motion
of SFS officers Beloqging to Assam-Meghalaya depending
upon the availability of vacancies in each sggmeni.

It is_further submitted that the seniority of SFS$

~officers in different ‘States is not- common.  Each

‘State Forest Service has its separate seniority - List

and promotions from each State Forest Service to the
IFS are made depending ubon the promotion vacancies

available in that State.

12.  In reply to para 4.15 to 4.17, it is
submitted that the avernents made therein are matters

of record.

13. " In reply to para 4.18 , it is submitted

that the Select List comes into force only when {t is

‘finaTTy approved by the UPSC. Select List prepared on

7.3.94 on the basis of which the applicantA was
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promoted to the IFS was finally approved by the uPSC
on 23.11.94.  Hence, it is this date when the aproved

Tist came into existence. ' Thereafter, on the basis of

proposals received from the State Government that the

applicant alongwith others, whose names were included

in the said Setect List, were appointed to the IFS

vide notification dated 24.3.95.

14. In . reply to para 4.19 to 4.22, it is

submitted that officiation on a cadre post by a

non-cadre officer is to be counted for.the purposes of

determination of his senjority on induction . into the

'IFS only if such officiation is in accordanée with the
Cadre Rules which requires brior apbrovaT of the
Cenfra] Government/UPSC if such officiation exceeds
the period of three months. Aslregards Cadre Reviews,
it is submitted that . the same would depend upon the
receipt of such proposals from the State Govérnmenf

concerned. ~ Due to dé1ay,in receipt of proposals from

the State Government, generally the cadre reviews are

hot conducted in time.

15, As regards para 4.23, it - is submitted
that the averements made therein are matters of

. record.

16. In fep1y to para 4.24 to 4.27, it .is
reiterated that officiation of the app1iéant on the
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“cadre post, if any, prior to his induction into the
IFS w§u1d have been counted for the purposes of
determination of his seﬁiority in the Service only if
such officiation had been in accordance with rule-9 of
the Cadre Rules which réquires prior approval of ‘the
Central Government}UPSC' in case such officiation
exceeds three months. Since this was not the position
in so far as the applicant is concerned, he cénnot
claim benefit  of such officiation in matters.
concerning his seniority in the IFS.

17. In ‘reply to para 4.28, it is submitted
_théf the detay in conducting the cadre ‘reviek
generally occur due to non-receipt of proposa1§ }from '

I

the State Government concerned in time.

18. In reply to para 4.28.1 to 4.28.5, it is
submitted that prior to 22.2.89, rule-9 of the
IFS(Recruitment) Rules, 1966 (hereinafter referred té

as "Recruitment Rules') provided as under:-

"The number of persons recruited under rule-8
in any State or group of States 'shall not, at
any time, exceed 33 1/3 per cent of the number
of Senior duty posts borne on the cadre of.
that State, or group of States.” "

Shri K.K. Goswami, an SFS officer of Madhya Pradesh,
challenged this rule arguing, among other things, that
the Senior duty posts inctuded the State Deputation
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Reﬁefve also. The Jabalpur Bench of this Hon'ble
Tribunal before whom the matter again came up .for
examination held that the State Deputation Reserve was
also covered under the Senior duty posts. Tﬁe‘ SLP
fi?ed against the Jjudgment Qas 'discussed'-by the
Supreme Couft. The Central Government, therefore,
imp}emented the Tribunal's decision by amending the

Schedule to the Cadre Strength Regulations in respect

of Madhya  Pradesh cadre yide notification dated

22.2.89 as personal fo that individual case. On the

same date another mnotification was issued amending
rute-9 of the Recruitment Rules which reads as under:
" "The number of persans recruited under rule-8

in any State or group of States shall not, at
- any time, exceed 33 1/3 per cent of the number

posts as are shown against items 1 & 2 of the

Cadre in relation to that State or the group

" of States, in the Schedule to the Indian
Forest Service <(Fixation of Cadre Strength)
Regutations, 1966."

1t may be seen that the components of Senior duty

posts under the State Government and the Central.

Deputation Reservev(ltem 1 & 2 of the Cadre Strength

Regutations) were included towards computing promotion

posts in the IFS cadre from 22.2.89 onwards. This was

done to bring the the Recruitment Rules for the IFS at

par with the 1IAS and the IPS where the Recruitment

Rutes provided for Item 1 & 2 (i.e. Senior duty posts

and the Central Deputation Reserve) to be reckoned for

catculating the number of promotions posts.
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19, . It is submitted that in terms of this

améndment, it was clearly stipulated that for the

purposes of calculating promotion vacancies in a

particular State cadre only items No.l & 2 mentioned

in the Schedu?é. to the Cadre Strength Regulations,

i.e. the Senior duty posts under the Stéte Government

and the Central Deputation Reserve, would be taken

5
N

into account. Since the Recruitment Rules were

amended on 22.2.1989, the applicant cannot raise the
issue of calculation of promotion vacancies for taking
into account the State Deputation Reserve also at'this

stage. In this connection, it is submitted that a

similar issue was raised by Shri Vinod Kumar Jhajhria

before the C€handigarh Bench of this Hon'ble Tribunal

in 0A No.l1122/HR/96. Deciding the case on 14.10.97,

the Hon'ble Tribunal held that the nmatter was
time-barred. The relevant portion of the judgment of

the Hon'ble Tribunal is extracted below:-

T iiiiieeiereWhilTe the first notification
amended the cadre strength tregulations 1in.
respect of Madhya Pradesh cadre in order to

increase the number of vacancies in promotion

quota in the IFS of the said cadre after taking

into account the State Deputation Reserve

alongwith the senior duty posts as also Central

Deputation Reserved i.e. item Nos.l, 2 and &
of the Cadre Strength Regulations. However, by

the second notification issued on the same

date, the recruitment rules were also amended

according - to which the number of persons

recruited under Rule-8 inh any State would not

at any time exceed 33 1/3 per cent of the

nunber of posts shown against items No.l and 2

of the Cadre Strength in relation to that State

in the Schedule to the Cadre Strength

Regulations.

15. With the issuance of the aforesaid !

notification, it was made known to all the
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State Forest Officers serving in different
States that the notification of the Govt. of
India was explicit not to provide promotion
quota more than 33 1/3 percent of the number of
posts shown against items No.l and 2 of the
Cadre Strength in the Schedute. Thus, if any
member of the State Forest Service had . any
grievance, he ought to have chaltenged the
legality of the above stated provisions within
the prescribed period of Timitation. As
pleaded by the applicant himself, he became
etigible for appointment to the IFS in the year
1988, He did not challenge the above stated
provisions till he filed the present 0A in the
year 1997, Even in the vyear 1993, th
applicant was <considered and placed in the
select Tlist, and the promotion quota was
calcutated in terms of the above stated
Regulations. the applicant did not question
the said method of calculation of promotion
quota within the period of limitation even
after his placement int he select list of 1993,
In this background, if the c¢laim of the
applicant 1is accepted at this stage, the
retrospective increase in the promotion quota
in the IFS cadre of Harvyana 1is bound to
adversely affect the seniority of those . .
directly recruited IFS officers who have been
appointed during this long interval of 8 years
from the year 1989 till date. None of them has
been impleaded in the array respondents in.the
present 0A." : '

In view of the. above oﬁser?ations of the Hon'ble
Tribunal, the applicants cannot raise the Jssue of
increase in the number of promotion vacan;ies at this
stage when the Rules had'been amended long before in
1989 specifying Item 1 &.2 only of the schedule to
the Cadre Strength Regu1atioﬁs. to be taken into

account fok the purposes of calculating promotion

vacancies.

- 20, It is further submitted that the Tami)

Nadu Administative Service officers Association fj1ed
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W.P. No.613/94 before the Supreme Court praying for
giving retrospective effect to the computatioh of

promotion posts in all the three ATl India Services on

the basis of the judgment rendered by the Jabalpur

Bench of the Hon'ble Tribunal in K.K. Goswami case.

The.c]aim‘of the peitioner was rejected by the Hon'ble

Supreme Court vide judgment dated 19.04.2000 reported

as JT 2000 (5) SC 86. The Hon'ble Supreme Court has

hetd as under:-

"The petitioners further contend that similar
relief was granted in the case of applicants
who filed original applications before the
Jabalpur and Calcutta Benches of the Central
.Administrative Tribunal, and there 1is no
"reason why the petitioners should be denied
such benefits. The Union of India has
explained in the counter affidavit that
those are isolated cases where promotions
were given on the basis of the directions
issued in the original applications as well
.as contempt petitions, and the same should
not be treated as a binding precedent in
every other case. We notice that as per the
statutory provisions, the encadring of posts
can be done only on certain fact situations
existing and further it will have to be done
on ‘a review to be conducted by the Central
.. Government in consultation with the State
Governments and on being satisifed that an
enhancement in the cadre strength or.
encadring of certain posts is necessary in
the administrative interest of the States
concerned. Until such  encadrement takes
place, nobody including the petitioners could
stake a claim to consider their case for
promotion to those ex~cadre posts.
Therefore, such right to be considered for
promotion, in our considered view, would

arise only from the date of encadrement which:

having been done with effect from 1998 onlty,
we do not thing that as a matter of right the
petitioners are entitted for retorspective
seniority.

In Tight of the above, we are of the opinion
that the petitioners are not entitled to the
twin reliefs sought for by them i.e. for a
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writ ~of mandamus to encadring  the
ex-cadre/temporary posts, soO also far a writ
of mandamus for the retrospective seniority
in regard to the posts already incltuded in
the State 1AS cadre strength by virtue -of
1997 amendments.”

The applicants are thus not entitied to any of the

_re?iefs prayed for in the present 0.A., without regard

to the statutory rules and regulations.

21. As regards paras 4.29 and 4.30; it is
submitted that the averments  made themeiﬁ are
repetition of what the app1}cant has submitted in his
earltier paragfaphs of the application. It s true
that the cadre review should take place re§u1ar1y.
However, there could be reasons beyond the control of
the State Government, who are supposed 'to forward
revieﬁ proposals to the Central Government, with the
result the cadre rteview could not be conducted at a

regular interval of time.

22. As regards péras 4.31, it is denied that

the case of “the applicant is of such a hardship é&f
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would require the Government of India to invoke theﬁc

provisions of rule-3 of the All [India Services

(Conditions of Service - Residuary Matters) Rules, -

1960.

23. As regards paras 4.32 to 4.33, it is

submitted that the averments made therein‘are matters
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of record. The representation of the app1icaht was
dufy considered and the impugned order dated 15.9.99

was passed by the Government of India.

| 24. As régards para*4.34,Ait-is deniea‘ that
the impughed order dated 15.9.99 was passed without
-consﬁdefing the facts and circumstances of the. case.:
The éaid order was passed.keéping in view the rélevant

facts_and circumstances of the case.

25. vIn reply to paras.4.35 to 4.37, it s
denied that the case of the applicant could be equated
with,those of promotee_IFSvoffice?s of J&K cadre. In
the case of J&K cadre, no promotions were made from
-the $FS to the IFS for nearly 16 years; When at ﬁast
p}omot?ons were made in 1995 the 6fficers‘ ¢concerned
represeﬁted'>to the Government of India to fix their
seniority jn the IFS appropriately keeping in view the
hardships .caused to them due to the promotions to the
IFS having not  been méde over a long period. Their
representations were duly examined by the Government
of India énd keeping 16 "view the facts  and
circumétance of'thefr casé their seniority in the IFS$S
was appropriately vrevised. The case of the applicant

is' not of such a nature as would warrant relaxation of

rules. - -': B Cl)acgwA{F4%f:if§(/;//; :
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26. In fep]y'to para-5, it is submitted that

the grounds urged by the applticant are more or 1less
repetition of what he has a1ready‘submitted in the
previous paragraphs of the application. »The answering
respondéht has fully explained the bosition in  the

preceding paragraphs.

27. Paragraphs 6 & 7 of the applicant need no

~comments, being formal.

28.. As regards paras 8 & 9, it is submitted

.that in view  of the position explained in the

foregoing paragraphs, the applicant is not entitled to
any relief or interim relief, prayed for. The instant

application 1is devoid of any merit and deserves to be

dismissed with costs. ~In fact, it deserves to be

dismissed on ground of taches and delay alone.
29. Paras 10 & 11 need no reply.
PRAYER

In view of the position explained -in the
foregoing paragraphs, the instant application is
devoid of ahy merit. It is, therefore, respectfully
‘prayed that the same be _dismissed by this Hon'ble
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Tribunal by awarding costs in favour of the answering

respondeht.
(Z)@CKA/UtﬁAfizz/

For Respondent No. 1 & 2

VERIFICAYION

I,‘ R. Sanehwal, Under Secretary to the Govt.
of India, having my office at Paryavaran Bhavan, Lodi
Road, New Delhi-110003, do hereby verify that the
contents stated above are true and correct to the best
of my knowledge, ©belief and information and that

nothing has been supressed therefrom.

Verified at New Delhi on this the 2nd day of
May, 2001.

Cgounind —

For Respondent No.l1 & 2



