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CENTRAL ADMINISTRATIVE TRIBUNAL _ ’x(
GUWAHATI BENCH '

Original Application No. 417 of 2000.

Date of decision : This the 22nd day of November, 2001l.

Hon'ble Mr. Justice D.N.Chowdhury, Vice-Chairman.
Hon'ble Mr. K.K.Sharma, Member (A). T

Shri Gajendra Mishra

Son of Late Nageswar Mishra

village & P.O. Loma Via Jhandahar

P.O. Trishinta-

District - Baisali, Bihar

Presently working as Deputy Station

Superintendent (Cabin),

New Guwahati Railway Station (Leave Reserve)
- ...Applicant

By Advocate Mr. D.C.Bora.,
-versus-

1. The Union of INdia
represented by the General Manager,
N.F.Railway, Maligaon.

2. The Chief Railway Operational Manager,
: N.F.Railway, Maligaon.

3. The Divisional Railway Manager,
N.F.Railway, Lumding.

4. The Senior Divisional Operational Manager,
N.F.Railway, Lumding

5. The Chief Personal. Officer,
N.F.Railway,
Maligaon.

. .Respondents.

By Advocates Mr. B.K.Sharma, Mr. S.Sarma.

f

ORDER (ORAL)

CHOWDHURY J. (V.C.).

o
1A disciplinary enquiry was conducted under Rule 9 of
the Railway Servants (Discipline and- Appeal) Rules, 1968 on

f”/{he following charges :

) : . v Contd. ..
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" That the said Shri G. Mishra, Dy. SS/GHY at West
Cabin/NGC; while functioning at west cabin/NGC during the
period on 15.9.1999 at 1.20 hrs. (Night shift) (here
enter definite & distince article of charge). was found
sleeping while on duty in lying posture with pillows, bed
sheets etc. S :

Hence, he is charged with lack of devotion to duty
and gross neglect of duty for violation of rules No.3.1
(ii), (iii) of Rly Service conduct rules, 1966.

ARTICLE II

That during ' the aforesaid period and while

functioning in the aforesaid ofice, the said Shri
Gajendra Mishra, Dy. SS/GHY at west cabin/NGC.
(here enter definite & distinct article of charge)

On 15.9.1999 Shri Gajendra Mishra Dy. SS/GHY while
performing night duty at west cabin/NGC had not even
acknowledged the charge taken over from his relief upto
1.50 hrs. in the diary though hewas on duty = from 22.00
hrs. of 14.9.1999 nor he made entry of any train in the
- train register. He kept the particulars in a rough paper
which was maintained by his cabin man and P/man. By the
act of sleeping, he had allowed his staff to handle the
block instrument and TLBI.

Hence, he is charged with lack of.devotion to duty
and gross neglect of duty for violation of rules No.3.1
(ii), (iii) of Rly. Service Conduct Rules, 1966."

The applicant submitted his explanation in writing

denying and disputing the allegations. An enquiry . was

conducted th}ough the Enquiry Officer. The enquiry officer

submitted his report holding that the charge no.l was proved

and charge no. 2 Was partly proved. The disciplinary authority
accepted the enquiry report and the penalty of reduction of
pay by three stages lower in the same time scale of pay for
three years with cumulative effect was imposed. The applicant
preferred an appeal to the Appellate Authority ahd the
Appellate Authority uphela the order of penalty by order dated
23.10.2000. Hence this applicatibn assailing.the legitimacy
of the order imposing punishment as illegal and arbitrary.

2. The respondents 'subﬁitted its_ writen \statement denying
aﬂd disputing the claim of the applicant. According to the
respondents the delinquent officer was. served with the

Contd..
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allegations as per'law and an enquiry was made affer giving
reasonable Opportunity to the applicant and the enquiry
officer on the basis of material on records found the
applicant quilty of the charges. The disciplinary authority on
'the assessment of the materials on records including the
report.of the enquiry officer found the applicant guilty‘of
the charges and accordingly imposed the aforementioned
penalty. The penalty imposed on the applicant was lawful and
adequaﬁe. -' -
3. We have heard the learned counsel for the parties at
length. Mr. D.C.Bora, learned counsel appearing on behalf of
the applciant submitted that the applicant was denied a fair
opportunity by the respondents to defend his case. The enquiry
officer, despite time prayed by the defence assistant refueed
‘.te grant time and proceeded With the enquiry. Mr. D.C.Bora
further submitted that the enquiry officer acted in a most
unjust and unfair manner. Mr. D.C.Bora, the learned advocate
also submitted that the findings of the enquiry officer is
perverse and the disciplinary authority mecahnically accepted
the said report without application of mind. Mr. Bora, the
learned doﬁnsel further submitted‘thet his appeal was not duly
considered by the Appellate Authority. Lastly Mr.D.C.Bora
submitted that in the instant case the DRM who disposed of the
appeal was himself the complainaht and therefore the appeal of
the applcant was not fairly disposed of. Mr. S.Sarma,the
learned advocate appearing on behalf of Mr. B.K.Sharma leafned
counsel for the Reilways placed before us the records of the
proceeding. Mr.S.Sarma, the‘learned advocate submitted that

\¥/ﬂ////”V{he authority provided the applicant all the opportunities.

Mr. Sarma further submitted that the DRM was the Appellate

Contd..



Authority but in view of the fact that DRM was the complainant
and therefore the appeal was piaced before the ADditional DRM ;
- who di;bosed of the appeal as per law.
4. We have already indicated as to the two charges. As per
the charge no., it was alleged that the applicant was not
found in sleeping, on the other hand the enqdiry.officer held
that the applicant, about was just reiaXing. The enquiry
officer in his report held that relaxation was improper, it
was also held that lying on a table during trains passing duty
‘militates against the firsé principle of decency, decoram,
safety and discipline. The appliCant was not charged for any
improper behaviour. The applicant was only charged for
negligence of duty for sleeping in ~the duty hours. Thé
findings reached by the enquiry officer did not lead to the
conclusion that the applicant was found guilty of sleeping
during the duty hours. As to the charge no.II enquiry oficér
found that he did not acknowledge to have taken over charge
upto 1.50 houré was not susttained and proved. The chérge thét
delinquent officer did not perform his duty and allowed hié
staf to handle the Block instrument was not established. He
however found that the delinquent officer used a separate
'»paper for taking down the tréin passing particulars whcih were
required to be vnitﬁen on the Train Register insténtly and
immediately ‘at  the time Aof transaction/communication of
information. As mentioned earlie; as to the charge no. II the
applicant was éhafged'that by his act of sleeping he allowd
his staff to‘blockvinstrumenf and TLBI, as per findings of
the enquiry officer the applicant ﬁas not found guilty in
lowing his staff to operate the nlock instrument and and
TLBI. The'disciplinary authority did not address its mind to

the materials on record and'mechanically held that charges

were proved though in fact as per the findings of the enquiry

Contd..



officer the charge no. II was not fully, proved. Under thé
Disciplinary Rules the disciplinary . authority is to
independently examine the materials on recordand to reach its
own conclusion on 'assessemnt of the facts but the same is
discerniblel in act of Disciplinary Authority. The
disciplinary rules provides for statutory éppeai and the
appeallate authority is entrusted to decide the appeal on
merit. The appllcant in his appeal questioned to the flndlngs
reached by the enquiry officer as perverse. The Appeallate
Authority also did not address his mind to those charges only
held tﬁat punishment is adequate.

5. For the reasons stated above, the impugned or penalty
dated 25.7.2000 and the order of’the Appellate Authority dated
23.10.2000 are not sustainable.and accordingly the same are
set aside.

6. The .application is accordingly allowed. There shall

however be no order as to costs.

= Lcﬁmw ‘ | L~/w/

(K.K. SHARMA) (D.N.CHOWDHURY)
Member (A) _ Vice-Chairman
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IN THE CQURT OF THE CENTRAL ADMINISTRATIVE TRIBJNAL
GQJWAHATI BENCH

(Application Under Section 19 of the Administrative
Tribunal Act,1985)

-
5

—  fm amm | | 4 ';Z
i - ‘Wfti dmiiive Tripunal Q.A. NQ. / / 2000
?Gen}rﬁ Nl Gﬂ ’ ‘ |
‘ 3 NOV & | Shri Gajendra Mishra v+ s Applicant
‘ D RAEAEd A \‘:«- ~Versus. |
guvahati Bent L .
S Union of India and others +++ Respondents
e S INDEX
Sle. Nos, Particulars of documents relied Page No,
o upon 5|
Qz%h"m . 1=
1 Annexure-'A' ; Memorandum Of Charges secesscese 22-2F
2 Annexure. !Bt ] Writ'ten Sta‘tement *e 00 ssccnse ZS—BL
3 Annexure-*'C!' : Appointment of Enquiry Officer .. 33
4 Anmnexure~tD! : Nomination of Counsel  ....... 3¢
S5 Annexure-'E' : Acceptance by nominated ....... 25-3(
o defence Counsel
6 Annexure-!'F' : Objection petition to -

holding enwuiry on 22 5.2000 esss 3%

7 Annexure-!G'
8 Annexure.'H!

Enquj.ry Report ¢s0ecessvvayl 38—-45; .

Disagreement petition against ... 49
the holding of enquiry on .

22,5, 2000
9 Annexure-tI Punishment Qrder ceessesseses . 5O
10 Amnexure.!J' : Appeal Petition cecssrsssses 552
11 Annexure-'K' : Appellate Qrder ceeenriecees B

Date of filing: QQ”O?(SISD '
Date of receipt by post: gaq,@wy{?/n‘z\/ M/Agf/\m

Registration Noe. " Signature of applicant
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IN THE COURT OF CENTRAL ADMINISTRATIVE TRIBUNAL T
QWAHATI EENCH - .

(Application under Section 19 of the Administrative
' Tribunal Act, 1985)

O.A.Nflé//? / 2000

i ‘ ' Sri Gajendra Mishra

'  Son of Late Nageswar Mishra
Vill & R.G. :Loma Via Jhandahar
'R S :Trisinta
District ; Baisali,Bihar
Presently working as Deputy Station

.+ Superibtendent(Cabin),New Guéahati Railway

v Station (Leave Reserve).
' o o o, APPLICANT

- VErsus$

L. The Union of India
represented by the General Manager,
No Fs Railway,Maligaon,,
2, The Chief Railway Operational Manager,
N. Fo Railway,Maligaon.
‘3. The Divisional Railway Manager,N. F. Railway,
Lumdinge
4 The SeniopDivisional Cperational Manager,
" N F» Railway, Lumding.

5 The Chief Personal Officer,N. FoRailway,
Maligaone

... RESPONDENTS
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L Particulars of the order against which the appli-

L Details of Application:

g cation is made.

a) Qrder NovT/ 134/ 1/ Sr. DOW LM dt.. 25,7, 2000 issued by
the Senior Divisional Opertional Manager,N.F.Railway,

PP, R4,-\ Lumding reducting the pay of the petitioner to three

: i sintzirative ‘Aibynal
Cantrel Admintzira %a

ﬁ NOY 140 with cumulative effect,,

es lower in the same time scale for 3(three) years

z&;mg:-’?{ R B

B Gusahat} B8encRp) | order No.1/134/1/DOWLM dt. 23 10, 2000 by which the

order passed by the Divisional Railway Manager,N. F. Railway
L\A/v\;\c;'"

T i : »who is the appellate Authority,confirming the

punishment order as mentioned in above,had been intimated,

2 Jurisdiction of the Tribunal:

The applicant declares that the subject matter of
the order as mentioned above against which he wants

redressal is within the jurisdiction of the Tribunal.,

3. Limitation:

‘The petitioner further declares that the application
is within the limitation period as presecribed in Section

21 of the Administrative Tribunal Act, 1985

4, Facts of the Case:

The humble petition most respectfully stateth .

Cont& .’. .0.3
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i) That the applicant is a citizen of India as

such he is entitled to all the rights,privileges and
protections as guaranted by the Constitution of India

i1) That the petitioner was recruited as Assistant
Station Master in the year 1965 and joined as Assistant

e "~ Shation Master in Cabin of Guwahati Railway Station on
S Ar oy WE

Snte | dmic rrativa ”‘b“mé th November, 1965,

. ot ifi) That the pet:.tlon%as duly and ﬁmely promoted
_t.' Senior posts such as Sr. Asstt. Station Master(Cabing and
then as Deputy Superintendent in respective period of

s Aol AR d e 2

time without any impediments,

iv) That during this long period of service life
the petitioner served the cause and welfare of the
Railways with utmost dedication and sincerity and to the

best satisfaction of his seniors.

V) That during this long period of service,the
petitioner had been ever charged for any dereliction of
duty or dis-obedience. On the other hand he could earn

applauée and appreciation from all corners of high-ups.

vi) That for utter misfortune,the petitioner had
to be victimised of certain arbitrary shimsical and mala-
fide attitude of certain higher officer,may be due to

seme calculated jealousy and vested interest.,

. | Conteh ... 4
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vii) | - That on a very fate-ful moment i,e, at 1.20

A of 15-9-99,a most unfortunate incident happened when
the petitioner alongwith other staff were inside the West |
Cabind of New Guwshati Railway Station,the Divisional
Railway Manager ,NF Railway,Lumding,whom the petitioner had

- B A o

[
D

. ‘T b

3 e -

+f A

L] ' i :

-

=y oal

ntver seen on any earlier occassion,accompanied by 4(four)

other officials, knocked the door of the Cabin levelled

7

ajbaseless,false and imaginary charge that the petitioner

. no w\rs in deep sleep during duty hours on a very colourful

i

e e sS4 impossible hypothesis that it took two to three

minutes to ppen the door ® at knockinge

viii) That the Divisional Railway Manager,NF
Railway,Lumding i, e, the respondent No.3 was pre-occupied
with such a venom of vincictiveness that immediately after
entering the Cabin,he beganz%/hout with such a filthy
language which not only ‘shocked the petitioner but also
made him complete dunﬁand at the same time the respondent
No.. 3 threatened the petitioner with dire consequences

even removal from the service toos,

ix) That the charge levelled by the respondent
Gl :

No. 3,was so sa'illy,false and fabricated,that he could not
&t

even found any sleeping materials which are most essential
for a person to go oh fast sleep and as a result,the
respondent No. 3 could not sieze such materials as Tusak,

mosquito-net,bed-sheet or any pillow etc.

mn‘t& L N ¥ 5



X) That the charge levelled by the respondent
No. 3 was such a shilly that he could not even irﬁag:i.ne;f::‘dL
shortest possible time that might be required by an aged'v
- man like the petitioner at nearly 56 years and pligs to
go to deep sleep at such a condition where no minimum
required materials for sleeping is available and that too

t this dead of kxighk night nearly 1-18/19 AM by the

~i~analfime when the petitioner had given clearance pass-signal

s required for a train to pass through,just at 1.15 AaM
%n 15,9+ 99 which can beé‘ascertained from the Register of

*> _Trains maintained in the Cabin which normally takes two

to three minutes,to fill up the register after a pass=
“‘éi%nal is given, As such to go to deep sleep at this dead
hour of night after purforming a sk¥e straneous and risky
job like train.passing by an aged man like the petitioner

~ is humanly impossible,

xi) That thereafter,on the aforesaid false,
fabricated,vendictive and frivolous charge,the petitioner
wés placed under suspension by an order dte. 1%.9.99 in
terms of the threatening wordl which the respondent No. 3
had uttered at 120 AM on 15999 which of course was
revoked/3sxs on,by an order dte 2l 7. 2000 subject to" drawal

of departmental proceedings.

xii) That the respondent No. 3 was so vindictive and

revengeful that in order to feed fat the grudge against
the petitioner,the respondent Now.3 had with malafide

Contdeeee 6
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intention and capriciously transferred the petitioner

by an order dt.2l,7.2000 during the penderéy of the
afore-said Departmental proceedings for which the humble
petitioner had to knock the door of the Hon'ble CAT,
Guwahati Bench for amelorating the injustice caused to

the petitioner by means of an application which was
registered as OA 384/ 200d and was disposed of by an order

dte 14 1l 2000 keeping the said order of transfer in abeyance.

xki:i
xiii

) That in the meanwhile, consequent upon the
so-called departmental proceedings,memorandum of charge.s
alongwith statement of Articles of Charges were frammed
against the petitioner and was served en him wherein

mainly two charges had been shown as

1, ' In déep sleep while on duty and
20, Not acknowledged the charge taken over at
the chamge of shift,

ANNEXURE - 'A!

xiv) . That the petitioner accordingly submitted
his written statement inter-alia denying all alleged cha rges
frammed against him vghich were nothing but o(fﬁ%-slpoots of

char imagination and vindictiveness..

ANNEXURE~ tB!

xv) ' That interestingly enough,the memor andum

of charges as mentioned in para xiii) was received by“tfae'

Contdheeee?
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on 5. 11,.99,the mistery behind non-delivery of the

above mentioned memorandum of charges,obviously shows
the callousness and confusion of the concerned authority
over the motivated departmental proceedings upon fhe

petitionen,

xvi) That, appointment of enquiry Officer was

finally done vide letter dt. 27, L 2000,whereby Sri DK
same

Mazumdar, TI, WR, Lumding,who happens to be of samw/rank

and status with that of the petitioner

ANNEXURE- *Ct

xvii) | That, while acknowledging the appointment
letter of Enquiry Officer,the petitioner had furnished
the name of the defence counsel as has been provided
under D & A rules alongwith the consent letter from the

nominated defence counsel.,

ANNEXURE - 'Dt
8 ANNEXURE-'E!

xviii) ' That,the Enquiry Officer finally fixed
22 5, 2000 at Divisional Head Quarter at Lumding for
hearing but to this,the petitioner had objected by .
submitting a petition dt. 22,5, 2000 before the Enquiry
Officer fha‘t the said date may be deferred inter-alia '
stating that (i) his defence counsel could not be
available on that day due to his pre-arranged programme

at Guwahati on 23.5.2000 which the defence counsel

Contdheeee 8



himself intimated the E. O ,(ii) Some important documents
which the petitioner relied upon be produ'ceﬂédfor inspec-
tion and also (iii) ¥hat certain defence witnesses who ®w-

most essential for defence purpose be called for.

~ ANNEXURE.. 'E!
xix) Tha t,inspite of specific provisions
Commin<
in the concerned D & A rules as in force, and W

s —
all norms of Rule of natural justice,the E..Q rejected

the above-mentioned petition,rather forced and threatened
the petitioner to take part in the Enquiry as fixed on
22x8 22 5 2000 and.proceeded wholly on one-sided and
pre-conceived attitude that the petitioner would have

to be victimised

XX ) That, as had been planned earlier in
collusion with certain interested corner and at the
behest of some high-ups in the administration,the E.Q
had finalised a guided and frivolous enquiry report
which was furnished to the petitioner by a letter dated
3. 5. 2000,

| ANNEXURE-_'G!

xxi) That,immediately after holding the
one~sided Department;l enquiry on 22..5;y2000,the petitioner
had submitted a letter which inter-alia completely in
dis-agreement with the Enquiry held in such a biased

and illegal manner.
ANNEXURE-. 'H!

Contdes9
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xxii) That, the petitionZ;:bein‘ so hurt and
depréessed at the manner of holding Enquiry by the biased

- Enquiry Officer one-sidedly without givéné any reasonable.
opportunity of being properly heard and conniving all
norms of 'Natural Justice' as has been provided under

Article 14 of the Constitution of India,had furnished

his written statement as been shown by ANNEXURE~ !'B'..

xxiii) That,the concerned authority was so
heavily infested with venom of punishing the petitioner
that without going through the representations/petitions
by the petitioner and conniving all sorts of Rules of
Law and Natural Justice and that too connving the
existing Disciplinary and Appeal Rules,passed a cryptic
and sp& sfkw order dt. 25 7. 2000 which imposes a
punishment of reduction of pay to three stages lower in
the same time scale with cufmulative effect for three

Y€ arse:

ANNEXURE.. *1°

xxiv) That ,thereuponp the petitioner filed an -
Appeal petition dt. 25,8, 2000 as provided under Discipline
& Appeal-Rules,lgéa before the sppellate authority who
being the Divisional Railway Manager N. F. Railway,Maligaon-

i. e.the Respondent Now3
ANNEXRJBE. 'J?

appeat Mdfaw,' A

XXV) That,in the abovementioneq&}he petitioner - -

being deeply mourned and frustrated st the alleged

Contd. eee 10
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punishement metted upon the petitioner,h ad inter-alia

narrated what a great inju."stice and harm had been caused
by the Enquiry Officer through his biased guided and
premeditated veno#ous endﬁiry report and also the manner
and method that had been as‘ﬁ/{ﬁbed by the disciplinary
authority i. e.the respondent Now.4 in inflicting the
punishment order which had surpassed all limits of
arbitraryness,illegality and violation of all establishe
ment rules and regulations in this direction. Besides more,
the petiti oner,even being wnable to forbear the shock and
frustration due to all these biased enquiry report and
the unethical arbitrary whimsical and sketchy punishment
order,was compelled to ponder for a voluntary retirement

leaving back nearly 4(four) years of ‘$aluable service,

xxvi) That,most unfortunately,the appellate
authority i. e, the respondent No. 3 who was the main brain
behind to bring all such alleged charges of dereliction
of duties against the petitioner,had as expected,dsd
rejected the appeal petition of the petitioner uphelding
the arbitrary and whimsical punishment order dt. 25, 7. 2000
ghile in disposing the appeal petition,the respondent '
No.,3 who being the main prosecutor but sitting on the seat
of judgement,had passed the rejection order which was
communicated vide Memo No. T/ 134/ J/ IRW LM dts 23 10,2000,

in complete connivance of Rule of Natural Justice and all
other judicial decisions from time to time while in
disposal of Appeals. Besides,the said ordef is also .

Contdeecs 11
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cryptic,sketchy and arbitrary and.was passed with
complete venegeance and jealousys

I

‘ . ANNEXURE= 'K'

5%  GRounds of Relief with Legal Provision ':‘

| The petitioner most respectfully beg to
state that the impugned punishment order dated 25.7. 2000
which imposes punishment on the petitioner reducing his
pay to three stages lower in the same time scalé with
cumulative effect for a period of three years was a
cryptic and sketchy one which is bad in law and contra-
venes all Rules and as provided in the Discipline
and Appeal Rules and al\‘sfviola‘tes the very principles
of Natural justice and Audi-alterum partem As such the
aforesaid impugned order No.T/34/ 1/ Sr. DOWIM dt., 25, 7. 2000
passed by the Respondent No..4 reducipg the pay of the
‘petition'er to 3(three) stages lower %he same time
scale with cumulative effect for a period of three

years bé quashed on the grounds hereunder g

a) | : The impugned punishment order passed by

the Senior Divisional (peration Manager,NF Railway,
Lumding i. e, the respondent No.4 is totally guided illegal,
motivated and whimsical which is liable to be quashed.

b) : The impugned punishment order passed,on

the basis of certain charges those had been framed against

Contdeee. 12
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the petitioner merely out of cheer anger,venegeance and
jeaiousy of the respondent No. 3 who,at the time of
detection of so-called alleged dereliction of duties,had
lambasted and threatened the petitioner of dire conse-
quences including removal from service,had not been
passed in quite resonance with relevant rules and pxed
procedure of D & A Rules and other judicial decisions in
this regard but had been passed just bo please the boss
i e, the respondent No. 3 in terms of his (respondent No..
3) guidence and satisfactiom. As such the said impugned
order is liagble to be set aside,

c) For that the respondent No. 4 while passing
the impugned punishment order had been relied upon the
report of the Enquiry Officer which is nothing but on
one-sided,guided and had viclated all established princiw
ples of Natural justice and audi-alterem partern, It is
further stated that the respondent No. 3 while going through
enquiry Officer's report had not applied his minimum baré
necessities of common sence,not to speak of legal entitdes,
and to the contrary passed such a cryptic,arbitrary and
whimsical order that it had violated all sorts of legal
aspects which,in general, an ordinary man with slightest
common sence,would have hesitated As such the said
impugned order of punishment which is pre~medited and off-

shoot (well-planned cons iracy be quashed

1
d) For,that the petitioner most humbly

begs to state that the report of the enquiry Officer is

Contd..e 13
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such a biased,one sided and which had violated all sorts

e e

of principles of natural justice that can be very well

be el aborated as under

(1) The Enqulry Officer,who being a sub-

ordinate Officer of the respondent No. 3,had intemtionally
rather guidedly and deliberately mmmi omitted the main
material prosecution witnesses viz (i) the Divisional
Railway Manager,N F. Railway,Lumding who had allegedly
detected the so-Called dereliction of duties of the
petitioner that he (DEM) found him(the petitioner) in
deep sleep at 1,20 AM on 15 %99 and (ii) The AR.M,
Guwahati Railway Station who accompanied the D R.M. On
that fateful time and date i.e at 1L 20 AM on 15 9.9% The
Enquiry Officer while holding the enquiry,did not even
dare to call for a statement whether in writing or verbal
from the respondent No..3 and the A.R M Guwahati,rather
was induced toc be satisfied with what the app:ai;’aed COm
attendants of the Respondent Nos 3,the main detector of
the alleged dereliction of duties of the petitioner,had
deposed before him. As such it might very vividly be
jnferred that the Enquiry Officer being frightened or
under pressure from high-ups had submitted a colourful

report.,

2) For that,the Enquiry Officer while
submitting his report failed miserable to appreciate
that an aged man like the petitioner could go to deep
sleep within 2(two) to 3(three) minutes of going to

ACOntd. see. 14
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sleep and that too without any required bgdﬂigg@gg;erials
like'Tushak',Pillow','MOSquitonets'é£;.;nd on ;.égble -tope
Because of the fact that from the *Train Registert ahd ®
other available documents it had established beyond doubt
that the petitioner gave a 'Signal Pass'to a train to pass
off at 1. 15 AM and after giving such 'Signal Pass! anbther
two to three minutes' time will be required to complete the
relevant paper works relating to a passing Teain thcough
the Station and as such,the time available at hand of the
petitioner,to go to deep-sleep after doing all such
straneous and risky job including that of required paper

works,is hardly two to three minutes.

Furthermore,the Enquiry Officer was totally
blindfolded regarding siezure of any bedding materials,
which of course were not there,by the D R M, i.e. the
respondent NQ;S during the time of surprise checking,

3) For that,the Enquiry Officer was s¢ induced
that he had violated all sorts of Rules of Natural Justice
and he even denied the petitioner,the minimum requirement
of offering reasonable opportunities such as a} The
Enquiry Officér held the enquiry without appearance of the
defence counsel who had duly intimated the Enquiry Officer
that he (the defence counsel) would not be able to appeat
on 22, 5.,2000 because of his pre-occupation elsewhere and
requested to defer the date of holding enquiry to a later
date,, |

Contdiess 15
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4) For that the petitioner himself while

appearing before the Enquiry Officer on 22, 5.2000 had
requested the Enquiry Officer to postpone the date of
hearing to a letter date by a petition at Annexure. tFt

inter-alia stating other main issues like (i) calling

of certain valuable defence witnesses (names of those
had been furnished). ii) to inspect some vital documents
which are sufficient enough to prove that the charges
levelled against him are'false and fictitious, But the
Enquiry Officer was so pre-occupied with biasness and
inducement that he not only rejected the above~mentioned
petition of the petitioner but alsc influenced the
petitioner to take part in the Enquiry with threatening
that otherwise it would be held ex-parte.

5) For that the most serious lapse that had-
been committed by the E. Q that the E, Q had examined the
charged official i, e, the petitioner in shead of the other
pet prosecution witnesses and thereby deprived the
petitioner of the opportunity from refuting the depositions

whatever those prosecution witnesses had deposed.

-

Thus from the above grounds it is most
humbly submitted that the entére report of the Enquiry
Officer is nothing but a £¥5¢o which had violated all
established rules and Begu%ggions and procedure and also

relevant judicial decisions in this regard.And as’ such,

Contdeeoe 16
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the impugned punishment order which was purportedly
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passed relying upon this enquiry reoort is nothing but
perverse,whimsical and arbitrary and shall therefore be

liable to be set aside..

E) For the said impugned order dt. 25. 7. 2000
had been passed without any consideration of facts and
applying any mind It is most humbly submitted that the
said impugned order is not at all a speaking order and
it is a cryptic, capracious and sketéhy order passed

‘basically on whims and with maligned intention to feed
fat the anger,venegeance and jealousy of certain high-

ups agalnst the petitionern.

F) For that the impugned punishment order dt.
2%, 72000 is arbitrary and had been passed violating
all relevant circulars issued by the Railway Authority
that the‘puni\shment order,when passed,shall be a full-
proof speaking order and shall never be a cryptic,
arlbitrary and whimsical. There are ample of legal
decisions in this regard.As suéh,the said impugned

ovder
punishmentghall.liable to be quashed out right.

G) It is most humbly submitted that the

impugned appellate order passed by the appellate autho-
rity i, e. the respondent Now.3,had alse violated the rule
of Natural Justice as no opportunity of being heard,was

given to the petitioner. The said impugned order was

!
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also cryptic,sketchy and was passed without applying any

mind,as such the said impugned 6rder shall be liable to be

set asides,

H) ' For that the respondent No. 3 who happened
to be the appellate authority as per provision of the
Railway Servants(Discipline and Appeal Rules,l1968),was

the main brain behind all agonies and miseries that was
loaded on the petitioner?s head owing to the alleged
dereliction of duties alongwith threatening that the
petitioner was going to be taught a good lessén including
removal @ from the service, It is therefore,humbly submitted
that the respondent No. 3 who was ab-intio determined to
thrash the applicant with heavy punishment for no fault

on the part of the petitioner,had immediately caught hold
of the opportunity as an appellate authority and without
consideration of all such legal liagbilities and obligation
as an appellate authority and also without adherence of
'‘Rule of Natural Justice',passed the impugned appellate
order dt. 23, 10, 2000, As such,the said impugned appellate
order which was passed in a pre-planned manner with complete

malice,whims and arbitrariness is liable to be set aside,

(1) ‘ It is further humbly submitted that,to

expect a proper justice from an individual,who being the
prosecutor occupies the seat of judgement is nothing but
" running after a mirage in the desert,likewise,it is also

an unvelieveable truth, éhat the respondent No. 3,who being

Contdiseo 18
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the main instrument in bringitig~tp false,fabricated and

fictitious charges of dereliction of duties against the
petitioner and being also completely overhelmed with venom
of revenge and anger,would pass none but the impugned order.
As such,this illegal,biased and illogical impugned appellate

order shall be set asidé,

6. Details of remedies. exhausted :

he
The applicant declares that/had availed all the

remedies under the relevant Rules and submitted representa-
tions/appeals to the concerned competent authority who had
not only disposed of the same but also paid an unsympathetic

and defiant attitude.

7. Matter not previously filed or pending with any Court

The applicant further declares that he had not previ-
ously filed any application or writ petition or suit regard-
ing the matter of which this application has been made,
before any Court or any other authority or any other Bench

of the Tribunal nor any such application or suit is pending.

8. Relief sought:

In view of the abovementioned facts and circumstances,
the applicant most respectfully prayed that Your Lordships
be so graciousiw enough to admit the application issue
notice calling upon the respondents to show cause as to

why impugned order dated 25.7.2000 at( Annexure-'I')

Contd....19
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punishing the petitioner with reduction of‘bai to 3( three)
stages lower in the samé time scale with cumulative effect
for 3(three) years and also the impugned appellate order:
dated 23.10.2600 (Annexure-'K') shall not be quashed and
after ause or causes if any shown by the respondents, hearing -
the parties,the following relief may be bestowed upon the

petitioner,

(a) The impugned punishment order dated 25.7.2000

(Annexure-'I') reducing the pay of the petitioner 3( three) -
stages lower in the same time scale with cumulative effect

for 3(three) years be quashed.

(b) The impugned appellate order dated 23.10.2000
(Annexu;e-'K') uphelding the above-mentioned punishment

order dated 25,7.2000 be set aside.

9, Interim Relief

Pending final decision on this petition,the

petitioner seeks the following interim relief s-

{a) As has been stated in the humble petition, the
petitioner had to suffer a heavy loss in form of financial

resources that being nearly Rupees one thousand & five
r

hundred a month due to this unjustified and illegal

impugned punishment order dated 25.10.2000(Annexure-'I")

which reduces the pay of the petitioner to 3(three) stages
lower in the same time scale of pay with cumulative effect

Contd,.eee20
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for a period of three years,it is therefore most humbly

U T A

prayed that Your Lordships~be”§3“ﬁf§§%énoﬁgh to suspend

the operation of the said impugned order dt.25.7.2000.

10. The application is being filed at the
office of the Tribunal and the applicant undertakes to

take all information from the office.

11, Particulars of Postal Order filed in respect
of application fee:

Postal Order No.6G771030 dt.27.11.2000 at
GPO,Guwahati drawn in favour of Registrar,Central Adminis-

trative Tribunal,Gﬁwahati Bench.

12, List of document :

Memorandum of Charges.
Written statement
Appointment of E.O.

1. Annexure - 'A!
2. Annexure - ‘B!

3. Annexure -~ ‘C!

4, Annexure - ‘D! Nomination of defence counsel

5. Annexure - 'BE! ¢ Acceptance by nominated defence
counsel,

Objection petition to holding
enquiry on 22.5.2000

(1]

6. Annexure - ‘B!

L 1]

Enquiry Report.

L 1)

8. Annexure - 'H!' Disagreement petition against

holding enquiry on 22.5.2000.
9. Annexure - 'I! ¢ Punishment Order
10. Annexure - ‘'J! Appeal Petition
Appellate Order

[ L]

11. Annexure - 'X°*

(1]
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I,5hri Gajendra 'Mishra,Son of Late Nageswar Mishra
aged about 56 years working as Deputy Superintendent in
the Cabin of New Guwshati Railway Station now on casual
leave do hereby verify that contents of paras 2,3,4(i) to
4(xi), 4( xv), 4(xix), 4(xx¢v) are true to my knowledge and
belief and paras 1,4(xiii), 4 xiv), 4 xvi),d(xvii),dxviii),
4(xx), 4{xxd), M xxii), 4 xxiii), 4 xxiv), 4(xxvi) are believed
to be true on legal advice and that I have not suppressed

any material fact.

Date 3 O?QH&GUD Q O/V\,J}vazu Krehra

: SUGNATURE OF ZBHE PETITIONER
Place: ﬁ(a)mfa/@t
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o (Wame of Roilvay Administration ) N FRIY.. _ NQV [T ‘
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Place of issue) DRE(0)/TMC' S Office Dt/-— Gz/li/““ B \
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The P%GS&@@H%%E%jlW@?%B%%fé/undOTolfﬂbd ﬁ“op@s@(&) Lo hold\ pie 1nQu1ry
against Shri nadondra Mishro, DY . S5/CHY o0 \Uuﬂdcr Rils © of” the-- »

it # ()

Railway servants(Discipline and App@ﬂl)Rulcb,1068 pe Substﬁncc of thc _ %
- imputations of misconduct or mis-hehaviouT in regkoct of which the
g inquiry = is proposed to be held is sent out in the enclosed statement
nf articles of articles of char ne (Annexure-1)« A stn ‘tement of ‘the
1mputat10ns of mlscqnducf or mis- oohnv1nur in support of each article:
of charge is enclosed (Amnoxure-IL1I). L. 1list of-documents by which,
under list of w1tnescs by whomn,ihe ”TLJOLCW oi charge Are proposed to
be sustained are also enclosed (Lnnexure-III & TV), Further,coples of
, doeuments mentioned in the 113t of ﬂQCUUOﬂbgg as per Anpcxurc—III are
\ encloseds. \ .

i e

2% Shrilsjoendra i fishra,” m,,k“ (T ot NiCis hereby 1niormed that if he

80 d951gbs he can inspect nnd take extrachsfrom the documents. mentioned

in the enclosed list of docuMLntr (fnnexure~-IIT) ot ony time during

office hours within ten days »f roceipt of ths Momorandum For this Coy
purpose he should contact ** S, 0 M/ING e

e

immedintely on receipt of tn1° memnT mdum. :
at b
shri  Gof ondfo Fishra, Uy oo/ Chy s ur‘HmI informed that he mav,if l
so0 desires ,take the assistance of any otlidr railwiy.servant an Oiilc‘l L
of Railwty Trade Union (who satis flOS bdo roqulrcmonus of rule € (13
of the Railway servants (Discipline »nd apperl)Rules, 1868 nnd Nots- 1
/. ﬂa% “nd 7 or fthere under -as the crnse may, ;o) qr inspecting the documents
and 33515t1ng him in presenting his cnse lhforc the Inquiry Autrority
in the event of an oral inquiry belng held .For this purpose,he should
nominnte one or more persons in arder of ﬁrofereﬂce.ﬁ'fbro nominating
the assisting railwny servant or Roilwoey-Irade Unlon Official (s), 1

SPYL 6of ondra jishra, Dy .S/ C.TI‘_{ ot NCG. 5hr)u 14 obtaia-an. under—-
taking ffom the nominee (S) that he (they) is (Are) willing to Assist
him” during the digeiplinary procoesdings. Tha'" undcrtﬂklng shmld-also
contain the purticulnrs of othecr c—sbL%) lf May, in which.the nominee(S,
had already undertaken to~ Assist.. and Undert klng should e furnls~
hed to the undersigned Genor(] hnnﬁrer L o

el ) i

)ququy> alonr with the nominntion.

4, Shril.- C"‘";"ﬂf'i:’& }ﬁ h,u., DYL5o/0TT ot MGds hereby. diI‘OCtOd to submit o
to the unéersigned. (th@pugh.aennfai Manager

Railway) a written statement of his o “ener (which should reach tho
said Genorsl Mﬁp&?@f)W]thlh ten Quys of rocoipt of this Nonorqndum,lf
ho does nﬂt roqulrc to inspcn* ﬂnxl-“,1or ‘hu rrcparatipn .

. . ke -’ T T

~ 0f his doxbnco and witnin ten d é“ ﬁftor %ompleilof of 1nqpe-

etien- cf-Aconmahts 45 he "Aealres' to inspeat dgcumsn an

(ﬂg te state whether ne wishes to be heard in per&cohé-an '

(b) to furnish ithe names and nddresscs of Lhe w1@hnesscs if 1ny~whomﬁ
he wishes to call in support of his defence. ;

qiih WD FRWITH ed o
o mm‘]! Npereatiops Mane.
Sy o ; - . e SR, i

i ' st 5, eibwoss, §oapddse

/
&
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5. gnr 1 Gogondra Mishra, Dy+SS/CHY ot NoCe 45 informed that an
inquiry will be held oply in respect of these arbicles. .nof charges. s

Py

arc not admitted. He Should,therofore,Sbeglfically dnit or/dél%?each

article of charge.. .

6. onritajendrad Mishroy Dy».58/GN at N&Gs further informed th~t if
he does not submit his writton sLotement of defence within the period
specified in para 2 or does ot appearl in person before the ingiiring
authority or ntherwise fails or fofuses to comply with the provisions
of Rule ¢ of the Rnilway -scryants(Discipling and Appeal ) Rules ,1968,

or the orders/directions. issucd in puraunnccm0£~the‘s&il~rule,th013m
inquiring ~uthority may hold the inquiry ex-parte. , S
' at NGCe

7, The attention of appi G0 jendra Mishra, Dy .85/GIHY is invitéd to

Rule 20 of the Railway-servicechonduct)Rules,1966,under which no.
railway servant shall. bBring-or attempt..to bring any political or
nrther influence to bearupoil any- superior authority Lo further his
interests in respect of matters pertaining to his service under the
government . If any representation ig received on his behalf from “
another person in respect of any rntter dealt within these proced- -
dings,it will be presumed thntlShriGadamara Mishra, Dy.85/GHY at NGC.

ic aware of such a representation~and~that-i&‘haé’been“madefatihis
inst~nce and action will be token agninst him for ¥ilation of Rules,
50 of the Railway services (Conduct)Rules, 1966 . S -

a. The receipt of this Memorandum may be gpknoWlédged.

e '; '4 eand-—in-thename:- oL Ao -Dresd Towh o .
/ Byforde¢ and-=in-the=name Qf.LUL progiden (M. P. METTA y
" _SR..DOM/IMG

(§t”* 1§W ARIOG dun
~ e SR s vt
5*'&, ¥’ v ¥l ¥ a3, A o
* Name & dq§1gﬁgt1QnﬁQf"CBﬁp8ﬁcnt
- glopitysl orv e -
o Al - .

I

To { , R T N S
sprifojendrn Michra, Dy.S6/CHE ab NGCs
1YW SS/BEXX. GHY. (Des ignation) |
I5/NGC. __(Pldce) - | } R ST
@ Copy to-Shri- YS/NGC-- | (Wame & Desigiof the’

sending authority for information.
£

/-~ Strike out which ever is not applicable. v L

Tn be deleted if copiles nre given/not glven with the Memorandum
~s the case may be . o >

wxame of the aubhority.(fhis would imply that whenever arcast’is

referred to the disciplinary athority by the investigating anthority

or any ~uthority who are in tho Cuﬁpgﬁy~of‘theclisted;1ocumontsmor
who would be arranging for inspoction of the documents to erable Xk
that cuthority being mentioned in the dr~ft memorannume :

££ Where the President is the disciplinnry authoritye.

£To be retained wherever Fresident or. the Railway Board 1is the
competent aathoritye. - : .

@ Tn be wherver applicablo‘SEE”Rule:lG (Iiuthx'bf’hhe?RS(Bﬂ)”Ruies,

@
1068 Not to he ingerted i the  eopy sent to thé;RaiIW1y'Servent::
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. HF JRLY . o
AN NEXUREF-TO"STANDER FORM 3O , 5

MEMORENDUM  OF OINRGE s I3, e
UNDER RULE =9 OF TIE RS (D & RULES;QSS,t, . ST

ANN XD Rigepy g
Statement of Artieles of eharge frame against “OV (ak
shri G. MISHRA,; DY ,SS/GHY at weST rabin/NGa, . Sp% A% \
e e . " v e L . w._v,-"-"' R
~—— r: v
(Name and Designation of the Rly, servent,) \_—’qhﬁlhani ?3332_4,J
- . | . : e . . . % PR oo ', FEE N X . "‘..’.’_’.",'
T ARMIGIE-3, B
i ¢ V- S—

‘(
L- That the said Shri G, MISHRA, DY.33/GIY at wost ~abin/NGC . while
funetioning at west rabin/Niz during the period

on 159,99 at 1,20 'r_x_r_s___ug_j;g_}}_tmsgigtz___“

(here onter definite & distinmet artielo of eharge,)
//}/AWas*found“sloeping'whilc on duty in lying posturec .with billoﬁ#é bed
~ sheets ota. A AT

e —— e e

“Henre, ho is ~horged with lask of devotiothé-dutygdhd g?oss
neglest of duty for violation of rules Noe341(14),(111) of Rly.(
Servi~e eordu~t rules, 1956, e

ARTIILE-TT. v

R B o SR T APy

That during the afore saigd period and vhile funstioning 1n the
‘oforesaid offi~e, the saiqd Shri Gajendra Mo shra,Dy.SS/GHY at west
~abin/NGC :

ol 4

( her & entor definlto & distinet arti~lc of ~harged )

On 158,99 Shri Gajendra Mshra Dy.SS/GHY whilo performing night
duty at west cabin/NG¢ had not 44 cven aeknovledged the ~harge taken
over fronm his relief upto 1.50 hrs in the diary though he wasg on duty
from 22.,00hrs of 14.9.992 nor hb made entry of any train infothe train

glster, Ho kept the parti~ulars in a rouegh naner whlah wvas maintained
g?“ﬁis ~abin Ehn and P/man,. By the gf ant gf glgeping ’ ho hagd allowed

his staff to hundle the blonk Instrument and TLRBI,

.. Henee, he is eharged with lask of dovotion to duty and /
gross noglont of duty £ for violation of rules No.3.1(11),(141) of !
gly. seraire ~ondunt rules, 1955, : /
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ANNEXURE=ILo 5 0 3

L ey = {
Staterent of imputation of misconduct,orvmigbohaviour_;p“§upport

shargo frone against-Shri‘Ghjonéggiﬁishra

W

of the artiscles of .

Dy.SS/GHY at wost ~abin ARGC. bty B

(Name #f & Designatlon of the Rly. Servant.) '
R P ST (O AL RN drwaie Jrd

€ . ' * . * .
R I B

ARTIGDESE. G L

.
Vo b et
oot 1

a3

vov

4 i ¢ /m':}‘ Ve AO et

That whilc working at wos e¢dhin /HGC, on 1569499 at 1.20 hrs.
no was found slecping in lying posture wiEnpillous, bed sheots c¥re

VA Y

o - cas g T N A FETRN Gl
. : o . , . N ' ‘ ". - j%.‘u.-" .: e " if‘ : . e
ARTICLE~II SR AR
A N s

PR . . .
S Y aaer .
(4 5 J Fa i t DIER S *J . R A .,C'

Dy 55/0H-ab;G While, perforiing

R

on 15.9.99 Shri Gajendra” 14, shra
. night. duty at west esbin /HGS hod not oven aeclmowledged the ~harge
" %aken over fron his relicg ubto'1.50fhrsr1n5th05niaiy"thoughzhe
was on dquby from 22.00 hrs. of 14.2,99 nor he mado ohtry of dny train
'”'infthg'tfdiﬁ-rpgiStor . Tle kept the porticulaxrs in 3‘gqqgh paper
‘Whieh was “aintained by his ‘sabin ron' ahd P/itn e Byraet of fn.
sleeping he had 2llowed his staff to

and TLBI .

‘handke the bloek instpunont
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gurprde ndeht insnestion by DRY/LHG of GIY=-HG2 arca on,14~15/g/99,’

AL
WLST WABIN NG AT 1/20 HAs. OF 15/02/99, &%

le Staff on duby: Shri GeMishra, Dy.Ss/GHY at HGu, ¢/man,Ahmed 13,
v/man S.8.8engupta, P/man Pe3ingh wore performing night duty
fromn 22.06 hrs. Ali were found sleeping on duty lying posturc
with ppllows, bodshects ets «CRrCpl Posingh, P/man. Sri.G.Mlshra, -
was ordered for immedlate suspendion and others to be issucd SFell
The above negligen~o of duty by staff was witnessed by T1/GIY,
B.N.Bordolol, Asl/RPF/LMG(PSO to DRiM)Sri P.R.Baishya, IHd.constable,
B.s.Deka and eonstable Latifar Rahron of OC/RPF post GIN.

Shri Mishra, Dy.-Ss/GHY at NG had not oven aelmowlodged tho
~harges taken over from his reliof upto 1.50 hrs.in the diary
though he wis on duty from 22.00 hrs. nor he has made entry of
any train in the troin register. He kept the train parti~ulars

in 2 rought paper whish was maiintained by his ~abin Man and P/mon .
By the ant of slhoping, ho hnd allowoed his staff to handle th o
Ble~k Instrunent and Tf.BI. e '
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Lisr of documents by whigh uhic b Crened ~pninst
shri G- KISHRA, DY. 85/GHY AT t«fsac.

(kame and bogigatiion of the Railunay Sorvqnt ).

Are Propcsnd to he sustanined :-

10 DR4/ING 3 surprise night mmmctmn note n@.z/ms/m/nm dtd/«21/2/69,
W (L‘J\,CJG‘.Q_Q.O?

( ARNZXUBRE - IV )

:tist of withesses by whom the articles of charge frawed againsi

Shri Ge MISHRA, I¥.OYCHY AT NGC WEST CABIN.
(Name & Designation of the Railway Servant )

‘Pyepesed to be sustained.

1, Shri B.N. Derdeloi, TI/cuy,
9. Shri P.h. Daighya, ASI/RPF. INMG (PSO to DIM). “
3e SOXL D.Co D@k&%. Hé Conat2hle of QC,J,B}’P IQUL GilY » "ii
4, Latifeyr Rohmon, Conetablie of OC/RPF post GIY. Y
ke
lmrf’

. - .
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The 50 DOM 7 NFR /LG
Through Proper Channel.

RS S

Show Cause notice along with Enquiry Repor: n Cofgmsiton L

l Sub -
|
‘ office major memorandum even no dt. 5.11 99 o
g ‘ ‘i'\]’ ]
Ref - YourNoT/13411/DRM/LM AT M
guwanatl 38n6l
. - “ <3$.$:- U.-—”"’ co =
Sir,
The above notice has been recaived by me on 3.6.2000. e m

U

in the above context | beg to submit for your kind perusal as under -

That the DAR Rules — 1968 amended time to time have been mostly Vioiated
while preparation of the memorandum, holding the enguiry and also preparation

of findings.

The Article of charges:

The charges both Article & Il framed vide the memarandum under:
reference were composed by ST ARM / GHY vide his letter dt 151798 (photo
copy enclosed) much prior fo the charges framed by the Disciplinary authorty 7
have had no opportunity 1o apply nis mind. which happens ‘o be ihe basic
requirements. :

The basic documents such as Dairy, Train Registers, the alleged of
keeping train particulars in a rough paper-maintained by the cabin man have not
been listed in the documents reiied upon vide Annexure it in the memerandum
for Substantiating the charges. This clearly shows that the Disciplinary authority
did not apply his mind while framing the charges.

The irrequiarities in holdina the Enauiry :-

(a) As perrule 9 of the DAR 1968 a preliminary enquiry is to be conducted to be
sollowed by the regular hearing. In this case no prefiminary hearing was
conducted.

That although | submitted the name of my nominated defence counse! wel
in advance but the EO did not arrange to cail him in the enguiry fixed on

23.0320?0 | (P %D%)“
(X 2,
- .

e

P



(}b) T7g next date of @ NGt Hry cchm.f*‘ 2 on 27.0
oty noinuied defeanc
ame.. My defence counsel sinc t
Labour Commissioner (Central) on 2
Maligaon on some industrial disputes
conu.cted the enquiry without grant mg
which is in vialation of DAR — Rules.

o8 ;
oS ;
O G =
(f
D

(C) The prosecution witness are to be examined first under Rule § and th§2X

charged employee may be examined by the EO to clarify the gcints cane in light. o ra
But in this enquiry the charged employee was examined by the O as & . .nob
prosecution witness and then examined other witnesses which is a cleanvioletion B
of DAR Rules. e T

(d) While examining the charged empioyee the EO did not ask him any
clarifications on any points raised by witness have also not been mentioned in
the proceedings. This act of dropping relied witnesses is a clear violation of DAR
Rules 1968.

(e) The charged employee suhmilled a note to the £O on 22.05.2000 before the
regular hearing started (Copy enclosed) but in the proceeding the EO did not
make any mentionzg in the matter of either acceplance or rgjection which is in
violation of DAR Rules

() The EO has not sxamined two wilness namely Sha P. R. Baishya SL No. 2
and Latifur Rehman SL No,_4 hg; xure IV and the reasons for dropping the
prosecution witness i his defesee submitted in reference o tne memorandum .

Enaguiry Report

The EQ while preparing his repori, he started in para 2 that the consent lelier

from my Defence Counsel was submitted on 1.02.2000 and in para 3 it was
menticned that in the enquiry fixed to be conducted on 23.03 2000 my defence

counse! was not at ail intimetea.

n the 4th pare the EQ mentioned that the joumney pass for the Defence
Counsel was issued on 10.052000 which shows cleary that my Deifence
Counss! was not intimated well in advance. In the same para the £EO stated that
my nominated Defence Counsel since had an appoiniment with Regional Labour
Commissioner {Central) at Guwahati on 23.05.2000 for which he sought for a
postpenement of ths seating.

The EQ did not give his rulinos on the above point sither agreeng or
disagreeing with reasonable grounds but corducted the enqury and forced me (0
participate as a disciplined employes.



The . ~ e ~ Loy = iyres g 3 “
[he anove comnents o the & frompara 2,3.4 010 the Enquiry Report
S

were his oW observation and did not find any place i the DAR procesdngs and
as such be ignored. ‘

As per prescribed format made under the DAR Rules the “findings” point
comes only after reason sor findings and by defying the DAR Rules the findings
drawn did not tally with the evidences recorded in the DAR proceeding.

Evidences

' ,
Prosecution witness Sqi 8. N. Bardolai T9 / GHY in his answer to Q No. 1 put by

£0 stated “DRM rimself peeped through the door glass and toid us that all were-

in deep sleep excepting oné staif. \We have bees also DeeN asked to see the
position and myself also saw. that except one staff (Sri P. P. Singh P. man) all
other were sleeping of which two staff on the floor of the cabin and G. Mishra on
the table.

in his answer to Q Ng. 1 asked by the defence he stated that when the

officers entered the cabin no staff was seen sleeping. But they seemed to getup -

from slegd.

s sEfas a1 o o o |
i o itness was not certain of their sleepin since he stated that it
entral Aeﬁmmietrm}‘gg F 3 @n*l \ i sleeping ‘

NV LD i

foupd all th kstaff covered their bodies by face 10 foot with bed-sheet. if thatwas

T Ya
emed “ojnim that they were sieeping.

itness further stated in his answer to Q Nc. 3 put’by EO that he

-

iy A o . e . . L ‘
g T ‘eggimon en how he could idantify Shri Misnra sieeping while peeing througn

guwahati
i - - e

v

RENHow.gn his answer toiQ No. 1).

The second prosecution witness never stated that either DRM of anybody
in the party had peeped through the doof glass as stated by the P W L. So the
staternent of P W | was not corroborated. This witness P W 2 stated in his
answer to Q No. 1 put by EQ that when he entered inside into the cabin along
with DRM he found that all the steft excepting one who had opened the door was

in “lying position and sleeping’”.

The P W-1 had stated in his answer 10 Q No. 1 put by defence that had he seen '

the staff including the cabin emplcyee sleeping when he entered into the cabin -
his answer was “No”.

The P. W. | while entered inside the czbin he did not see the charged
empicyee sleeping but the p w 2 found the charged employee sieeping. This
contradiction has escaped: the eye of the EC. This happened since he wrote Nis
verdict first followed by the'reasons.




N oo £ by e T TR o~ b Y e i opmizinahl
In view of the apove the AricE U chargs Ho 1 77 silseels

J3

me.

In regard to Article of charge No il no documentary evidences were
produced by the prosecution to show :- : ‘
() ; Thatl did not take up the charge while picked up my duty and recorded in
. the diary.
i
(i)

iy  Thatl a!iowéd anybody to maintain the particulars in a rough paper.

That | did not make any entry in the train register.

_deaied-trie charges dunng the enquiry and the prosecution could not
- othdwisk. Thg charge therefore has no basis and tenable. '

31‘3’{5 %g‘q%‘e;;““p T\{‘{\ul‘ia% g . 7 e

) mﬁv-‘\ﬁ-"' ) .

Centre! ad Inthe conclusbn, | beg to furnish here wager the engagement chart on the

“dateﬂ%f\,thg@eged odcurrence showing the spare time available in between :-

iR Q@Eﬁﬁo? up py duty 2t 21:10 hrs on 14/9/99

qan

- ane®___ } . _

LA s . =Tc | PINO/T XOut- | in-report i‘Line |
"No. recd./given ‘}_i'}‘_q___ lreport | L
Up NGC 2105 24-06 Te@s 12120 2140 (S
M. O - ) S . SR o
74 Dn . 2220 22-21 A4xPLC 1 22-42 2247 |NL
Pass. L | 1
74 Dn 22-22 5553 | 4doxTBl | 2247 2300 TNIL
Pass » I S DU S .
Up LE 2317 348 | 80x04 | 2335 12345 Sit
| 0f 74 Dn v | g ! e !
Up HBN 23-40 | 23-41 26xTBl | 2350 | 00-05 N/L i
Fertiizer 4 L | | o
Up HBN 23-42 23-43 5GxPLC_ | 00-15 | 00-40 N
| Fertilizer u i ;
[Dn BCN 0115 01-18 80x15 . (1o yard) | :
LIS ' | -
Dn BCN 0%-45 01-46 | 20x2 iE) .0zi2  SlL

. i t
|E/S ! z ‘. 1 L

Erom the above it may please be seen that during the time from 00:40 nrs.
and 1-15 hirs | hadt the maximum gap of 35 minutes.

o [ was very much alert till 1-15 hrs and as such | could not have been found
sleeping at 1-20 hrs. by the DRivi along with my other staff.

e et AP A e v



and oblige.

| may be permitted tq? say that the DRM during his rnspectron at 1 20 hrs
might have seen us relaxrng b)’/ covering the lower portion of the body with sheet
for protection from mosqurto brteo and.- he might have mistaken the cushon as
pillow seeing it on the table whrch might have caused confusion.

| beg to once agarn‘ stlate that non of the Article of charges has been
established and | categorrcally ldeny the same. -

The EO has also not! submrtted my protest notes submrtted on 22. 05 2000
was against the manner the' D/?R enquiry was conducted in the enquiry report.

|
In view of the above your good office may exonerate me from the charges

Enclosures ; : ii

!

1. MY notes to EO dated ?g/OB/?OOO

2. My notes to EO dated 22/05/200 (Two notes) r %@ﬂ 'mgﬁe; wfawq

! ' Contrsl Admi_ﬁiszm

i
l

Yours faithfully

EayR

e (1 T

b [ 200D |

(GAJENDRA MISHRA)
LR. Dy SS/GHY at NGC.

tive Tribuna) (

o v (@ 1
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wahatf 3enchB |
Guwaha 2F



: ol U o’ H’Izumder,’l'.[ﬂm/l.}md‘lnz _ ( ame

[ ) '
, ' , | /} N NS Q . -5

STANT=D MUR OF 'URDER WLATLHG TO LPPU.LZ'ITJ/” IIT OF LN QULRY OFFLCER.
_ RLLE—,'S(Z)OF TU\I.LWn_Y VLTS (DL CIPLLUARY & APPH»L)%LuS? l 268,

\

wo 1/134/1/ s /1,

e s g g e w8 oy B L D TTIRI T N

'Uﬁmc of ?ﬂ11w1y Admjniqurwtlan‘ . F. RﬁllWﬂy.

-ll.'ll'.‘."

' o,
ﬂpluco of Iscuo- DR (O)/LMG’S nfflce. - Datoﬁ .27/1/2%

qupq_:. S .

¢

¢

Where as an inquiry under Rulce-9 oi the Rr:ilmy scrv-onts
(Discipline and Lprenly) Rules, 1283 is hoim* held against

GlIY nt HGC .
Shri Gajandm Mishm, Uy, 9“'/ _(Jame ™ Mes 1ffmmon of. tho ”ily .J‘W:mt) .

. vraen.

And wheroas the undor gined consuw(o) 1h t an inquiry officer
shoul¢d ne apnin‘tzod to lnquire into tno cnarbus fromed wgoainst hin

Hoy Phio mito i, Lhn, underss .Ll’l(,‘da in exeircise of the powdis
conforrgd by dub-Rule (=) of ..¢ suid vules,hereby uppoints.

A ?

G designudon ol the
inquiry t)filu,cr) as inquiry offi'cer o nguire into tie charges

frmned'aguin.st thne suaid ori mjendm Mishm, Dy o /GNY nt NGO,

P ’ -

This 1s in connaction with this off.ce peciorandcur: of even ]-.To.
dated__ oS- 1t- 99 ' : : '

.(ii\COpy to -

‘ v"xﬁ({‘//_/ ' |
&xfla gs7sF oM L 8igmature ‘ " '
Coutral 4drsintet w3 Tribunal AR Tl
we ! , ”omo mehwpgsaummmmng.
q/ oy L(‘\D : ‘ lgmtﬂon ml.fdioiﬂl,sammmav '
J) I A Wit s,
.o qc" ':l', ar | !
anhk) '(fppy, L% hri maenam Mishm, Dy.““/G’IY at nee, | ﬂm "é/ n
e Fame © 'J“"l uiiion of fthe Rly. borvc‘mt)

1

' (iii)Copy to .~ Shri DX Mizumder, TI/- ’N’H/LMG. Tre 19 'mviqed te
' y conduct the AR enquiry and s mit enquiry repert
-within thrpet.
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/-"\ ARANS QAR WY h
S —

Frem - G.,Mlishra,

LR.Dy. S.5./GHY,
‘ at NGC.
Te -~ Sr, Divisimnal Operatien Manager,
Nl F. Rly. ‘Ideing‘
Thrbugh-YS/NGé.
i
Dt, 1-2-2000,
Ref - T/134/1/DRM/IM/ dt, 10-1-2000.
Sir,
In acknewledging yeur zbeve cited letter on
27-01-2000, I beg te submit the name ef my defence
ceunsel as under-
Sri Amiya Ganguli, Retired C.T.T.I.,
Rly Qrs. Ne. 226.5‘,
Guwahati-11,
‘His censent letter fellews.
1PP - - A ' -~
G L s wer o
Gountral .. cpin'iratfva Yribapal

Yeurs faithfully,

gy (0D

AR i
. curahd™f, 3Cne6h

e S A gt SEELI

(Gajendra Mishra)
L.R, Dy. S§/GHY,
at NGC,

Dt. 1-2-2000,

¢ ‘g‘xmm.

S{S’ \}1§



N fo)
From- . & . ~ -
G.Mishra,
LR. DYy £8/GHY, 0
at NGC. o
L T@

The Divisimnal Operatien Manager,
N,F, R1ly/IMG.

Threugh- Ys/NGC.

Sub- Censent letter of my Defence Ceunsel.

Ref- My Applicatien dt, 1-.2.2000 in ref. te yeur
letter No. T/134/1/DRM/LM dt. 10-1-2000.

Sir,

In reference t® my earlier applicatien Ne, nil
dt. 1-2-2000 1 2m sending the censent letter ef my defence

ceunsel, Sri Amiys Ganguli, retired CTTI/NFR/Maligaen,

Yeurs faitkfully,

‘Encl- Censent letter
of Sri aAmiya
prm oo - G&nguli, retired
T = CTTI/NFR/Maligaen,
(e o ) Rl&ﬁ Qre. Na622-‘8',

(Gajendra Mishra)
LR Dy SS/GHY,
at NGC

Dt. 23~-2-2000,

Rest Camp,Guwahati~12,
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Te whem it may cencern.

I agree to defend Syi G.Mishra, Dy. SS/GHY
in the prepesed DAR enquiring te be held in Defence te
M/Ne. T/134/1/DRM/IM dt, 5-11-99,

Sd/~ Amiya Kumar Ganguli
dt., 22-2-2000,

—
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f_n
Te yé’q'n’\,(-/%a’li F .
3 The Enquiry Officer, ———— " g?

"+ NJFJR/LMG. ' _—

Sir, ! Y
It is placed f#r your kind appreciatien as under -

That as per DAR precedure while helding a DAR Enquiry the £
fermal first seafings 1s a preliminary ené prier te helding
regular Hearing.

That in the preliminary hearing the decuments are intreduced
after verificatten by the charged efficial and alse the Defence is
asked if any defence decumentary witnesses be preduced by him,

' That in this instant case the charge has been framed en
the basis ef the inspectien Repert of DRM/IMG, In the said repert
mentiened seme decumente have been relied upen such as-

(a) . Diary fer taking ever/making ever duties while I teek ever
my duties at 21-10- Hrs. on 14-09.99,

(b) The Train Register mentiening the details ef trains,
(c) A reugh paper maintained by the cabinman and P/man,

The abeve three decuments are required by the Defence fer
examinatien and enly en preductien/intreductien ef such evidences
the Regular hearing can preceed.

The Defence alse submit te arrange the attendance ef ASM's
on duty ef NMY East Cabkin and GHY East Cabin whe teek over duties
in the night shift en 14.2-99 as defence witness (whe will preve
that there wre regular dialegue/exchange of informatiens fer trains
passing.during the period frem 2200 Hrs, ef 14-09.99 te 1,50 Hrs.

= _ 7 77 en 15-09.99,

fﬂp;x\.uuv“' ' The' ¢abin men/peintsman whe were en duty aleng with me may
alse be called as ceurts witness te help the defence te examine

' LS them.in the matter ef alleged charge that they were allewed teo

; maintain anyéparticulars on the reugh paper,

! U You may kindly fix up the date for regular hearing after

, _ & .v 'making“available the decuments/statements ef witnesses etc. to the
ez~ thETgéd @ fficial,

It is alse submitted that the DAR enquiry may kindly be
o mmnssmnsrsm Neld @t GHY/NGC since ene of four présecutien witnesses three
beleng te Guwahati amd all the defence witnesses are alse pested at
GHY/NGC. This may be helpful fer administratioen and myself.

It is alse stated that my defence ceunsel in future may
kindly be intimated the date of enquiry welling advance se that
he can adjust his pregramme accerdingly,

A letter addressed te yeu by my defence ceunsel is placed
herewith ,

Thanking yeu,

Yeurs faithfully,

(Gajendra Mishra)
LR.Dy SS/GHY
at NGC

Dt., 22-05-2000,




P

' "t N . Ny
‘_K‘; . ‘ ”{,_,} 7._‘; A\' { ) )
» KT nouxive (5

Ha Fo Bl¥e

offico of the
: DEM(0)# Lunding.
Boe B A04/1/ 00l Ll Dtod t 316052000

jiks]
sarl Gajondra Mighres,
DI« 88/GHY nt tost Cnkin/NGC,
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Neport of D& AM enquiry inte the chirpes frme v
Srq tnjendm Miehr, Dy,43/GUY 2t NAC vide Sy, DOM/IMGYs |
mememndum of ¢htrre sheet Mo l/134/1/0W /1MW 4, 5,11.99.

!

] .

I we "ppeinted 'h{ oR,DM/IMa ( D,A,) te net ng
Inquiry Officer to inquire inte the chnrpea frimed nminet
the Asfenthnt ¢ri Grjendm Wiehrn, Dy,9¢/CHY at HQC vide
er,DOM/IMG s 1etter Wo,T/134/1/DRM/IMG dt, 27-1-2000, 1
Hive cempleted the enquiry en the Mmaig of deocumentary
and eral evidences & the report 1g ng under,

The defendrt s neked T sulmit the name of his
defence counsel , nccoriingly he eutmitced che nime-of
ghril Amigr\ Kr.: Mneguld, Netd, CILLT/IQ. W.F.RlyM11iron
on 01/2/2000, ¥r, G'nculi's censent letter wis sent later
en by him,

The 1gt date of D&AR enquiry wis fixed omx Lo be
held o¢n 23rd March/2000 at Sr,DOM/TMAYg office, On thig
dvy, the defending €11 G, Michr attended office nt IMG
ut expreseed hig unvlllingness to pirticipite in the
inquiry ns hie. defence couneel could net ntuend enquiry as
he vag not supplied vich Rly,piss to cover hig journey Ex,
KYQ to MG, So . the drte of D&AR inquiry e postponed
and a freah dnie of inquiry wns fixed to_be held ¢n
22/6/2000, = it - 7

On- 22/5/2000, 111 these who were summoned to Atiend “
inquiry atuended of fice.nt LMG except the Jefence councel,
At this”Inestince cheurh thy Defence counael wig supplied 2
Rly.mee (lat olnas) berrine N0, 6383563 A4, 10/5/2000
lgcued by DIM(P)/AM0O; he M A net ntcend on the ground that
he ig gtheruise enpired with Rerenil Labeur Commicsion
meeting At Cuwnhat! te be hel 2 ¢n £3/5/2000, The pres v g
returned by him with n requesgt Lo postpene the enquiry,

The Aefentnt 9r1 G.Mighra, wig ngked vhother he wng
Ngreenble Uo nroceed with the enmiry witheut the nggtatince

= —-—of =D3@, 4f “he wne nlleued 211 sorts of Meility and opperwnnity

B¥al SV)!.F”‘ v
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'%';‘09 15/9/99 te|1ct ng defence witnegas, Mt findng ne .

. “felevinde with che chirres Lo be sustnined aeningt him, the
e T e *’1-=-<*’ﬂ‘b6VG"dmand_mis not entertnined,

q 3 ax'r‘vwbj'nl_llowinh him to put Any question to pregsecution witneeaes,
Lo ~dministrative ‘Henapreed And the enquiry wng hel® and cempleted,
ot L _

|
!
4

. — |
ah fri arjendm Wighra demanded the ntienthnce of ASMs

en dty at MMYiRtat eabin and GHY Rst C'\bine the Crbinmin &

Peinteman who vere on Nty aleng with him A€ NAC Weat ecabin

~

! , _ .
" He nlgo demanded cthe followine documents of NOC West
Mbinﬂn T ’ )

(111) T?fsurh piner, —

175/% /MMA’? (i)Stﬂti;n Mﬂs%_s Mary, (11‘) Tmin\{i;ﬂ;e, ‘&

Ry

A AT

[rbove M, ng rjheﬁdocuments vere net seiged nt the time of

VJ] e

ke

inspectlon there 12 no point in coneuliing them nt thisg

alrpe nfter . 1apce of lone tihke. It 1g evi tent tht nll

the documeta hve been nToperly filled up "nd mintained nfter
Lhe inanactier Tem M4 left the enhin, V1% TT /914 Terdoloel’s
Anover teo queation Wo. 2 of hid cress exmminntien. Mence,1t

wYg not felt hecessnry te brine these documentg enly tve nrolo-
ne the enquiry.:

(CQHC don 02)

i
!
|
|
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ataff Attenfed Inaniryse

ars erjendra Wiehra O /CHY at NGC
(1) y > o Arped Officinl,

(11)  ori Mpin Ch.Deln,HC/PPR(P) COY/GNY-
Presecutlon wvitneas.

(111) sori1 DN, Der dolei,l1I/0HY,
. Presecution vitners,

fhe felloving Cvs nriicles of chree have been ”
frimed neninat shriGajenirn Mighra,Dy,8¢/GNY at NGC,

ABIICLE. 1,

It che 97213 ghrd GMighra, Dv,99/GHY Nt wegt erbin/NGC,

While funcilening 7t Weet e1bin/MGC during the perled-
(5[4  en 15.9.00 2t 1,20 hr¥ (Mieht chift)vrs feund sleenine
Lo while en ducy in lyine nesture vith pillmag,&sneetg

Gcc ™ \-/

ARLICLE-TT,

On 156.9.97 2nri 0jendirn ¥ighr1,Dy,09/61Y while
performing nicht Mty 1t vest erbin/MAC A not even

{I neknevlelred the chirre tiken over from hig NeYies

/ unta 1,50 hre, in the Dinry Cheoneh he wia an Mty

- frem 22,00 hra, of 1479/90 nor he mide entry of Any

/ Leadinin the Tridin Rerlgter, e kept the partieculnare in

1 reuch piper vhich wig m1intrined by his enbinman &
Pelntemin, Dy the 1et of sleenine, he h1 1 11lguved . hig
3t ff o hndle the Tleck Snelrument and TLIE,

FINDINGs. -Afier enreful stu Iy and serutiny .ef the inquiry
preceeddnes nt 111 other cennected relevint Jecumentg,
I find ahrd Mjenim Uighr, Dy a2 /GIV 16 MGC reeponeible

.-+ »for the Shirpe under Articles 1 & Article-IT in the

foll evine mnner,

oh !il tible Ingi ‘e the NAC West enbin covering hilg whole
body from herd o fost with 1 bed gheat AL 1/20 hrs, of

: 15/_9/%- Mring hig tming preeine ity hourg.. .
e A

«‘/%‘ . {1) \Shri mjenf*r.'w“mshm; Dy .82 /GHY at NGe uﬁs lying .doun

R WY

T 7(11)  shrt rjendm Mishra, Dy, %0 /GlIY nt NGC recsrded the

Ciminga & parvieniare of tins paaing In 1 gepamte

» e rourh sheet of pipar ingbend of inetantly recordine it

eh Trmin 84rnnl Neptater 1tself Juat at the time of such
traingtetion of megenpes and Informnclen . . ‘

REASQUS ToR FINDINAS,.

Frem vhe DUAR nroceedtngs of Shri GJandra Mighra,
Dy.38/GTIY At 1NGC, the cross exminntien ef Shri .M, Derdolet,
II/00Y anad ohrd BPlpin Che eI o HG/ PP )7COY/GRY 1T 18 Been .
L't both of them conTimmed tht Wring inapectien of DM/IMG
at WES‘!E tr{bln{ﬂ(}c At ahoant 01,20 Hre, on 15/9/90 it u'tg;—'—-——
notlce: 211 of them thot Qhrd Gajenira M1giua wag ‘inn
lying 3mmvp@.cture on ¢he table, Shrl Dordele nl’so%min

\\ his—crosy exmintion that vhile he peened throurh the. A3or of

West enbin /MAC he found ahrl HMighra lying down ceverineg hig
whole~“bedy from herd to foot by n bed sheet, Shri Mighra ™
durine interrentiion, necented ‘hit 1t 1g Impreper to bring
bed gheet during duty heure, Wetdm © (Cont 1,,.3)

P —
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- While 2 pereen relaxes ceoverine his whele bely, it ig very
Prebible that this gert of relnxntien will induce gleepiness
. durine Moy heurs. ¢
Tence, thia cert of relnxcien 1¢ very impreper . Amin
lyine dsw_g on A tfvble Jurine [raing prggine MatT Ly militateg
aeainet the first rprinciple of fecensy , decertn, Safety &
digseipline n1nd 4t 1g unhecemine of A flevi. mployee{. '
RegarMne Article- 1Y, 1t 1e te state thAt Ag the tmin
presine decuments were net seized nt che idme of ingpection and
fhrl Mlshii was nlleved te perform his %ty upie 06/30 hre.in
the mernine “ence, 1t is nceumed thnt 211 the miaeine epg vere
f11led up nfier the Inepectlen Term A left the enkbin vide
Shrd Terdeletl's Ansuere te quectlen "9.” in his cress exminatien.
Tlence the ehirpe that he 314 not Ncknovledre to hive tnken
over chiree upio 1,50 hre, could not he suetiined and vnreved,
Aeqin  ¢hat the charpred officinl 11lsyed Patnteman / CiMnman tg
orente Mock inetrument "nd TIE could net he estiblished e tg
lack -of ecular preef. only ene chitee 1g endt1ined And proved
¢ 1oes he used a sernrvie piner for tokine oth  the Trmin :
Paselne n1rtlcutrre which nre Actn1lly required te be written
o the Trin Rerfater Ingtantly ~n1 Immé¥1tely At the time of q

|t actien/cammunio~tion-ef inform-t len . Tee ef seprmite piper
' )3 Thom/ecape for chnnpe of nTrtieninra/infemntien subgseq: entl
ich 13 n ungafe prictice nA reey 1Mingt Uhe necepted norms

Hence, G914 01jenim Miahra, Dy,a9/GNY atNGe 1 feund
reapenalble fo¥ n“onting such mechoA of f1lline up partfeulnre

A% 0 Inter gtrire na Necented by him in Aneyer te 0o, 8 1n
hig DAR preceedineg . , ,
.

. “
AL \&)\x_..,_, -
. l\ . (Q/)\- NG TR

A { D, Majumder ) : o
Inquir offiger,
II/ub/Lumding,




' . q\ /
DAR preceedings in cennectien with the charges framed agains-t

Sri Gajendra Mishra, Dy.55/GHY at NGC in cennectien with case
Ne. T/134/1/ARM/IM dt. 05-11-99,

!

The articles of charge as fellow -

ARTICLE- I,
That while werking at west ¢cabin/NGC en 15-9-.99 at
01.20 hrs, he was feund sleeping in lying pesture with pillews,

"bed sheet etc,

ARTICLE~ II.

en 15-09.99 Sxi Gajendra Mishra, Dy.SS/GHy at NGC
while perferming night duty at west cabin/NGC had net even
acknowiedged éhe charge taken ever frem his relief upte 01,50
hrs in the diary theugh he was en duty frem 22,00 hrs, ef
14.09~99 ner he made entry ef any train in the train register,
He kept the particulars in a reugh paper which was maintained
by his C/man and ¥ P/man, By act ef sleeping he had allewed his

staff te handle the bleck instruments and TLBI,
Q. Ne. 1~ De yeu accept the articles ef charge mentiened abeve?

Ans, =~ Ne, I de net accept the charge under ARTICLE-I and

ARTICLE~II, NeW regarding ARTICLE-I, I kave te say that at

01,15 krs, ‘I granted line clear te Dn. BCNE/Steck,

Sd/—-G.MiShra '
Dt. 22.5-2000,

pessible éb.sleep within 5 ® minutes. !

Q. Ne. 2 - DRM/LMG has reperted and it has been cenfirmed by
cross examinatien of Sri B.N.Bordoloi,lTI/GHY and
Sri B.C. Deka, HC/RPF (P)Cey/GHY that yeu were Xyiuy
found in lying pesture inside the cabin when they

pee@ed frem outside amd alse when they entered the

cabin ?

Centd.......io....nz.
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Ans, - They have accepted that they feund all the staff including
myself in awakened pesitien when they entered the cabin &
at 01.20 hrs, on 15-09-99, I denet knew what they peeped

threugh the deer when it was clesed,

Q. Ne.3 - On the basis ef what decument/statement yeu say that
they have accepted that they feund all the staff inclu-

ding yeurself in awake cenditien ?

Ans.~ TI has accepted it that while he entered he feund
\ X

me awake.
v
Q.No.4. Why did yeu bring the pillews & bedsheet with yeu

during yeur duty hoeurs in the cabin 2

Ans, = There was ne pillew at all in the cabin, There was
cushien as put on the chair, Bed sheets were there teo
cewer leg/feot te get rid of mesquites. Mereever, I
have mentiened & everything in &etailed in my defence

submitted on 19-11-99,

Sd/- G,Mishra,
dt, 22-5.2000,

Q.N6.5.- . IS it not sufficient by use of secks & shees te

pretect your leg/feet frem messquites ?
Ans,~ Net fully,

Q.Ne.6+- It is very impreper te bring bed sheet in yeur place

of duty., what have you te say in this regard ?

Ans.- It is net preper te keep bed sheet in the cabin if the
preper sanitatien ef the cabin in and areund the cabin

is preperly ma@intained by the administratien.

C.ntd..... 000000.0".30
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Q. No, 7 o= Regarding ARTICLE-II what have yeu te say wherein
it has been inter alia shewed that yeu kept the train
particulars in & reugh paper and ne entries were made

in the train register upte 01,50 hrs. ef 15-9.99 ?

Ans, - + I have already submitted an applicatien en date
te the Enquiry Officer asking him te preduce (1)asSM's
diary, (il) a&ll the train Registers & a reugh piece
of paper maintained ky C/man. But unfortunately these

decuments/Registers were net preduced fer inspectien.

Q. Ne.8, - In yeur defence dt, 19«11-99, yeu have stated khs
that all particulars were first hand recerded in a xmuz
reugh sheet of paper se that there ceuld net kave been
any scepe fer ever writing etc, and train register

was kept clean and geed., Are yeu suppesed as per rules
and precedures of werking te write the particulars in
cennection with train running in a separsate paper
first then subsequently filling up the train registers
at cenveniance ? Dees it net keep reem/scepe ef change
of particulars/infermatiens at yeur advantage which is
unsafe frem safety peint ef view and enables ene te
shift the responsibility en ether after an unteward

incident takes place ?

Ans, - New Guwahati cabin is treated as cabin being a
full flaged statien., It is ene ef the busiest cabins/
statiens ef LMG divisien where a ASM is suppesed te
blo@ the accident siren, 8 issue ef sick meme, centrel
of diamong key fer trasfer ef leads, As the cabin is

" very busy, the recerd train pesitien received frem the
contrel en a reugh piece of paper and during that busy
peried semetimes train particulars are recerded on
that piece eof paper éo that I,A#?qiot ferget the train
particulars, Immediately there enter in the train
register when the situatien beceme cenvenient fer me,

I 4o not find any scepe fer manipulatien ef
train particulars,

c.ntd.oiooiiOCiOQi4o
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Q. No. 9 . -  Did yeu allew yeur staff te handle TLBI

and Bleck instrument ?2

Ans, - No, I never allewed my ¥ P/man & C/man
te handle,, the TLBI & BlecK instrument. My statement
~ may please be cenfirmed by asking my defence witnesses
' like ASMS en duty at the ether end ef my cabin (GHY
East Cabin & NMY East cabin),

sd/— G.Mishra
dt. 22-5-2000,

Cress~examinatien ef: Syi B.N, Berdelei,TI/GHY in
cennectien with DAR enquiring against the charges
against Sri Gajendra Mishra, Dy SS/GHY at NGC in

cennectien with case Ne.T/134/1/DRM/IM dt, 5~11-99,

Q. Ne. 1 .- On 15-9-99 at abeut 1/20 hrs when DRM/LMG
~ inspected west cabin ef NGC, did yeu accempany him

and de yeu remember what yeu neticed en entering the

.Yes I accempanied DRM aleng with Sr. ARM/GHY
nd security persennels at 1/20 hrs. ef 15-9-99 and
fere entering the cabin it was feund that the door

ef the cabin was clesed frem inside. DRM himself

peegeg threugh the dgor-glass and teld us that all
Wwere in deep sleep except ene staff, We have a;so beer
asked to see the positien and myself alse saw that

. except ene staff (sri P.P. Singk) persen all were

sleeping of which twe staff en the flser of the cabin

& sri Mishra eh the ?ff;ge’fable.

1

Q. Neo. 2 4 = 'pid any sinspecting efficlial seize the statien
(/recerds M2, 8M's diary, Train Register er @ piece eof
///paper on which particulars ef trains were being

recerded as charged ?

Cﬂntd'.,....,,...cooso



ANS, = Ne, these recerds were net siezed immediately
after the inspectien but later it was seen that the
registers were filled up and the Register en which the

train particulars were recerded was missing.
)

Q. Ne. 3 .~ It is reperted that all the staff inside the

cabin except ene P/man were sleeping with bed sheets
pillews they were mm in lying pesture ? Please give

yeur cemment en it,

Ans, = All the staff whe were sleeping was feund te have

Cevered their bedies by head te faet by bed sheets.

Questien asked by chanjed efficial te Srj. Berdelei-

2. Ne, 1. « When the efficers entered the cabin after the deor

of cabin was epened did yeu netice as sleeping 2

Ans. - Ne., they seemed te be get up frem the sleep.

Immediately befere the deer was epened.

Q. No. 2 4 = What was the behavieur ef Sr, ARM/GHY

tewards me 7?7

Ans, - As I noticed beth Sr, ARM/GHY & DRM/LMG

was anneyed fer negligence ef the on duty staff x

g gt wfys-minclhding ASM en duty.
o .
Central Admiv-atrativa Tobuoal
' Sd/-— B.N. B.ra‘l.ie
= Nov OB TI/GHY
Dt. 22-5-2000
qInt MRS

Guuahati 3ench
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ENGLISH TRANSLATED

I accempanied the DRM en 1579 ,99 last for aA

Sumprise cheeking at the New Guwahati Cabin en climbing
up te the Cabin, 1 feund that the deor was clesed, After
BRM's knecking st the deer, somebedy frem ingide epened
the deer. The rest of the peeple were sleeping inside
the Cabin, : After BRIt g entrance inte the Rpom the sleepirg
persens got up, After that DRM had written axnxxnxci

(7% p‘\,!l.m)

’W,! bac i “! — E‘ 13
(«w:r Jmﬂ Fench-

$d/=-
Bipin ch, Deka
* RPF(P) Cey, Guwahati
225552680
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HC/Bipin Ch. Deka,
RPF (P) Cey GHY. Dt, 22-5.2000,

e No, 1 ., . Did yeu persennaly see tke staff inside

the cabin were in lyiny pesture ang sleeping ?

Ans, -~ When the deer ef the cabin was namkxd
knecked by DRM , it was epened by a staff and I

found that 2all the staff inside the cabin was in

lying pesture and sleeping.
Q.Ne., 2 , When did they gelup 2

Ans, - After DRM/LMG entered the cabin,

prebablly by hearing the seund, they get up.

Q. Ne, 3 , - What did yeu netice after DRM/1LMG

entered the cabin 7

Ans, - After I entered the cabin alengwith DRM/1LMG

I feund that DRM/LMG was scelding the staff.and the

ataff were keeping ims aside bed sheet and ether
clethes which vere used while they were lying

dewn,

_Buestien put by charged efficiel, -

+

- ~ - ""wj’l
P> : r "
r \\Eﬁ\.' ETIATTR T

:

-w“"aggﬂmh““”*”””ﬁﬁgnﬁjf 1., What did Sr, ARM/GHY tell mm mfxmyxkxhe
S AH) ' t one after he entered the cabin alengwith yeu ?
a
! :L"ivééﬁns.-% ' - &s it is a incident which teek place
__1;ljiéi;: ~;;*f"7 leng days back, I cannet remember as te what wag
. stated by Sr.,ARM/GHY te .ysu.
The centents ef the abeve Cress examinatien

eg%qih was translatted inte Assamese language and

%AA} explained te Sri Bipin Ch., Deka, Hd, censtable
//£; oo in presence ef the charged efficial.

Sd&/- Bipin Ch. Deka,
HC/ RPF (P) Cey GHY

Date 22-5.2000,
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Pr The Enquiry Officer,
N. F.Rly/I.-MG.

Sir,

I beg te state as under -
(1) That I am in tetal disagreement with the way ef enquiry
held en 22-05-2000 at IMG fer the reasens as stated under-
(2) presecutien witnesses Sri Bipin Ch, Deka Hal/Censtable/
GHY anmd Sri B.N. Bardgloi TI/GHY were net EN crossaexémineﬁ
by my defence ceunsel because ef his absence due teo pre-engage:.
ment in cennectien witk industrial disputes te be heard by

Regimnal labeur Cermissiener en 23-5-2000 at GHY,.

(b) Ne any decument such as
(1)  asM's diary dt., 15-9-99,
'(ii)‘i Train Registers,
(1i1) A rough sheet of paper maintained by P/mdn-C/man
was presented te me.
-(c) Ne any defence witness such as ASM en duty GHY East Cabin

and ASM en duty NMY East Cabin was asked te be present at the

L o —

——.time o f enguiry.
SR v A quiry

Tontent Administrative mbuncl
u (qﬁﬂgN° an gourtvwitnesses suck as =
Oy o
Sri PiP.Eingh an A
| . gh P/man A g On duty
! e s Srl SUB. Senguptiﬂ 3 P/man 8

(s Lhtfu ?CﬁQT‘i Amed ali C/man
W

\.—o—-—_.,‘_..._w

|
was asked te remain pre°ent at the time of enquiry.

A In view ef the abeve mentiened facts, I request yeu te
fix up anether date of enquilXy at GHY te examine all the

recorés/aocuménts'and fr defence witnesses.

}1VQ “ | | | Yeurs faithfully, .
"
@K CRe

(Gajendra Mishra)
LR.Dy $S/GHY
at NGCO
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NOTICE F IMFOSITION OF FEGsLTIZS UNDER
RAILWAY SERVANTS DISCIFLINE & AFPEAL RULES - Iceg.

 NO.T/134/3/5r. BOM/IH,
From.:- BRM(0)/IMG,

To :~\VBari Ga endra Mishra «88/GI .
(Thrgugh ) 2m ¥s/x6e, ? Dy / X at West MhinGc.

Dt/= 254742000,

”’

. 'With reference to your explanatinn to the Menmorandun No. Even
- dtd. 5,171.99 you are herepy informed thet your explanation -
considered*fSatisfact{)ry, hence not zccepted. '

8inoc the charges havo beon established by the 2.0, I have docided
to impese upen you the renalty of roduction of yeur ray to three
stages lower in the stmo time scale of pay for 3 (Tares) years
with cumlative effect, Reiebe ' ‘ - :

e ——
— e -

(van_—

SN < R '._".-i"‘ - "\:IZT‘.T "l“ ‘ } J Lo .

I e P4a A taped) o SUCINE R
CEb ) adanintElE g
- ' ( M. Po Mehta ) S t

: - A

M’ by RN . l SRPOM/ING, ,

T , Signc€$iid Desiptiotdsfiem® the

D mw . L"‘-sciplinarq. mthorityre,

. ... LA B : . ¥ 7 Raft Ay :
. *Wndh the %088 15 sipned by ant autheesy” % BaBger. Lymdies -

Fhew 00 i

Lzt T Ity “HeTe quote the cuthority rassing the "’ruﬁ;;tion and thf%ﬂ

+*x*ere quotie the acceptance or reientinn ~f evnl c
penclty imposed.

il

{mi1 of thi ice and
Copy ‘b : B/III/IV(T),R/ Pass. sectl.’)itliog this Offlce“ = )
SB/ St T seenmation & pecessiry actlons . ot
' | ' ' d to (Mex
. . AI’] am" aainst -this Ordqr lie. e ‘
INSTB}JCTICN - (1) immediate S‘LZII/‘:..- ,Euto the Au@orlty .vphss_:xl_ng .
the order). Dhd/IMGe .

- Copy. te 3 DNM(P)/ET/Codre/ING and ARO/GIY

for information.; . 5
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P{- The Divisional Railway Man_a’ger, ﬂp (QQ)

N.F. Railway,

Lumding. ' —

(Through Proper Channel)

Subject:- Appeal againsf unjust and arbitrary punishment.

o (
Reference:-  Sr. DOM/LMG’S Notice of imposition of penalty vide letter No. T/134/1/
Sr.DOM/LM/ dtd. 25.07.2000 received on 17.8.2000.

Sir,

With due deference and utmost constraint, I have the honour to submit the
prayer mentioned herein under for favour of your honours benign and judicious decision
thereby exonerating me from the above cited unjust and undeserved punishment at the fag
end of my service.

That, Sir, in support of submission regarding unjust and arbitrary punishment,
ibid, I lay before your honour the following irrevocable infirmities and irregularities which
rendered the proceedings of the inquiry under D.A. Rules totally void and ultravires.

That, Sir, although, my defense counsel informed the Inquiry Officer about his

_ inability to attend the inquiry at LMG on 22.05.2000 owing to his preoccupation in the court

of Labour Commissioner (Central) Guwahati requesting him to fix up another convenient
date, the Inquiry Officer ignored the said request of the Defence Counsel and threatened me
that he would continue, the inquiry and submit the exparte findings. Thus having no option
left for me, I attended the inquiry on 22.05.2000 by submitting a written objection to the
Inquiry Officer a copy of which, is enclosed for your kind perusal.

Sir, this arbitrary action of the Inquiry Officer has violated the stipulations of
the DA Rules, in regard to affording reasonable opportunities to the charged official and as
such the entire DA proceeding has been vitiated feesmr the sanctity of the 1nqu1ry and is,
therefore, liable to be treated as highly irregular and void ab-initio.

That Sir, T had exhaustively replied to the allegations of charges parawise in
my defence dtd. 09.06.2000 on Article I & II and asserted therein that both the Article of

_ charges had any foundation and deposition of the two prosecution witnesses were

contradictory to each other, particularly in respect of finding me sleeping in that, witness
No.1 Sri B.N. Bardoloi, TI/Guwahati deposed that he did not find me sleeping while the other
witness, Sri B.C. Deka, Head Constable/RPF/ Guwahati deposed that he found me sleeping

~ hence the allegation about myself being found sleeping remained not only uncorroborated in

as much as the Inquiry Officer ought to have relied upon the deposition of Sri Bardoloi as he
is a far more dependable witness due to himself being a very responsible and reliable senior
subordinate while the other one is a R.P.F. Constable. A Photocopy of my above mentioned

 defence is enclosed for your kind perusal.

o e e



. ‘ 5) 2%
?U Further, Sir, since the alleged charges emanated from the surprise inspection b\‘\
Note No. Z/166IM/D/M dtd. 21. 09 2000, the deposition of DRM/LMG before the Inquiry
Committee and extending opportumty to the charged employee‘to cross-examine him was
inescapably essential and fallure of the Inquiry Officer in this regard has rendered the DA
proceedings against me as mcomp]ele and established beyond reasonable doubt about his
prejudicial and premotivated blas against me which prompted him to hold me guilty of
charges.. '

‘ ? (
|

Surprisingly, Sir, it will be evident from the observation of the Inquiry Officer
in regard to non-seizure of relevant Train passing documents and his assumption that all the
missing gaps were filled up after sa1d inspection was nothing but figment of his imagination
and conjecture and not at all a substantlated fact.

l
It may be apprecnated Sir, that had there been any lacunae in the relevant
* Train passing documents, the hlghly responsible officer like DRM/LMG and Sr. ARM/GHY
with T.I. Mr. Bardoloi must have seized them as a reliable document to establish charges
against me. _ ;
Surpnsmgly enough, the Inqulry (!)fﬁcer arbltranly observed in his findings against Article II,
quote “only one charge is sustamed and proved i.e., he used a separate piece of paper for
taking down the train passmg part1cu1ars which are-actually required to be written on the
Train Register instantly and 'immediately at the time of transaction/ communication of
information etc.” unquote. E
[

Here also, the Inquiry Officer exposed himself as a prejudiced, imaginative
and biased Inquiry Officer for, the very fact that neither the said separate paper nor the Train
Register were produced as exhlblts which were essential documents to substantiate the
aforesaid charge. My asser’uon m the enquiry proceedings that it has been the age old
prevalent practices of ASM’ s all over the Railway system to note down the train passing
particulars in a separate paper and enter them in train passing Register after couple of minutes
to avoid erasing or overwriting, It was obvious that the Inspectmg Officials viz. DRM/LMG
and Sr. ARM/GHY with TI/GHY did not seize the separate piece of paper and the Train
Register because of the very fact that they found the Train Register updated during their
Inspection. _ [

¢ :
i The conj ecture of Inquiry Officer about non-seizure of the said Tram Register
and other relevant document was unsustainable rather fallacious and holding me responsible
on this account was wholly unjustlﬁed because the law of the land, particularly the DA Rules
1968, ammended from time to time do not permit any Inquiry Officer to declare the charges

as established on assumptlo_n ind presumption.

Lastly I would’ crave your honour’s indulgence to humbly submit that during
my long 34 years of service, I was never charged for any dereliction of du ﬁilsobedle Ge..! e
On the other hand I was the lone ASM not only on duty)(but 4158 w okfed round the clock for
three days in NGC Cabin and passed 16 trains during that period with the direction of the
then Area Officer, Sni K.K. Choudhary and Sri G.N. Bhattachariya, the then Area Manager.
To my good luck, I was able to eam the confidence and blessings of all the officers under
whom I had the privilege: tof work including Sri Kranti Kumar, Sri A.K.Ghosh, Sri
K.K.Choudhary now OSD/Safety/Raﬂway Board, Sr1 M.C. Snivastav presently AGM/NF
RLY/Maligaon. . | . .

!

|
i
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r I am confident that your honour will please agree that keeping me under
suspension for the alleged fictious charge, ibid, that, too, on half of the basic pay for the
entire period of 310 days was wholly unjustified and stemed from bistind premotivation. This
sort of humiliation at the fag end of my service has not only humiliated me to the worst extent
but had also caused unwarranted serious mental agony and pecuniary hardships during these

310 days of suspension.

Under the above circumstances, I would most humbly urge on your honour to
be gracious and benign enough to exonerate me for the unfounded and unestablished charges
and threat the said suspension as null and void and cancel my transfer order thereby allowing
me to go on premature retirement to retrieve my lost prestige and dignity and regain my
mental peace of mind at this old age. I have about four years left for retirement on
superannuation.

Yours faithfully,
Enclo:-(i) A photocopy of my objection ‘
Notes to 1.O. dtd. 22.05.2000 /2;}%{)
(ii) A photocopy of my final
defence dtd. 09.06.2000
(GAJENDRA MISHRA)> \ﬁg‘} 2600
LR-DY.SS/GHY at NGC

A copy in advance is forwarded to Sri V. Subramanyam, DRM/LMG for favour of his
perusal and early action thereon.

* 2518} 200
(GAJENDRA MISHZRA)

4
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IN THE CENTRQ& ADMINISTRATIVE TRIRUNAL @ GUWAHATI BENCH
0.6 No. 417/72d06
Shri Gajendra Mishra
i versus
x Union of India & Ors.
IN THE MATTER (OF
Written statement on behalf af
Respondents.
The anﬁ@ering Respondents beg to state as follows
1. That the answering Respondents have gomne through the //

copy of the 0A as served on them and have understood
the contents thereof. Save and accept the

statements ' ’
which are specifically admitted herein below, other “/////

statements made in the 0& are categorically denied.

2. That with regard to the statements made in paragraph

4.1 to V of the 0A, theAanﬁmering Respondents do not
admit anything contrary to the relevant records, it is
deny that the Applicant could earn  applause and

appreciation from all corners of high ups.

-

3. That'withlvégard to the statements made in paragraph
4.V11  toe XI a%‘the 0/, while denying the contentions
raised tgereins I breg to state ﬁhat‘the Respondent NO.
3 - being the highest administrative authority of the
Division is to look ko after the safety, security. and

service for smooth functioning of the Railméy system ‘

° |
for the cause . of public interests. In course of such




Ap,

ldigcharge of his duty connected with train running s

duties and liahilities, the Respondent Ne. 3 append to,.

conduct - a8 surprise  inspection at West Gabin, /New
Guwahati on 15.9.99, A Cabin'iﬁ one of  the important
operational nerve centre of the train running of NF
Raiimayn Any kind of negligence or fault will lead to
rl
loss  and disaster of hundreds of lives and Bovernment
assets putting'a uestion mark on public safety. But at
that inspection on 15.9.99 being =uch & sensitive
operational  centre, the Applicant along with others

were found sleeping while on night duty. Moreover, it

was  also  found  that the Applicant had not @V en
acknowledged the uty charges taken over from his

relief upto @1.38 hours in the BM'g diary. Though he
was  on night duty from 22.688 hours, he did not even
make any entry of any trainm in the train registrar  and
kept the train particulars in rough paper. Accordingly
he was issued a major penalty chargesheet an  enquiry
was  held affording him all reasonable opportunity and
he participated in the enquiry without raising any
objection as regards the opportunities pravided to him.
In the enguiry, the witnesses namely Shri E.N.
Bordoloi, Traffic Inspector, Buwahati and Shri Bipin
Chandra Deka, Head Constable/GRPF/Guuwahati stated tﬁat
the Applicant was sleeping using  the bedsheets and
cusition, which the Applicant admitted in the BRI Y.

The recording of train running particulars  on  rough

papers  instead of recording the same in  the train

registrar was admitted by the Applicant during  the

cenguiry. This kind of approach of the Applicant towards

@-

L
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ivery wunsafe and is sgainst the public safety which

Rl

|should be the paramount consideration for every Railway:

gmplovee. After the departmermtal proceeding, 1t was

found  that the Applicant is guilty of the charges
lleveled against him and accordingly he has heen imposed

with the penalty.

The inspection team had found that the train

registrar was not filled up with the $rain particulars.

Though the  records were not seized - during the

inspection, later on it was sealed that the register

was filled up. Mowever, the Applicant during the course

Jof engquiry  admitted of having used rough: pilece of

Ipaper, he maintsin the train particulars, which ‘is

maturally is  an uwunsafe practice from  the whole

circunstances and corroboration of the witnesses it was

iestablished that the Applicant is guilty of the charge.
It is  a fact that the Applicant was put under

suspension in terms of the relevant Rules.

é, That with regard to the statements madb in paragraph

4.211  of the 04, the answering Respondents deny the

T

correctness of the statement. it is stated that

treansfer is an incident of service. The Applicant was

transferred to Longrangejao station. The Applicant

challenge his order of transfer by filing OA No.

SEE/2888  before this Hom'ble Tribumal. The Hon'ble

| Tribunal by its order dated 14.11.2008 was pleased to
direct the Railway Respondents to dispose of the appeal

dated Z25.8.208 preferred by the Applicant by giving =a

reasoned order preferably within & period of three

monthes and during that period the order of transfer was




e

3

bept in  abevance. However, in  the meantime thei
Appellate authority had already dispose of the appeal
and  the same was communicated to the Applicant by
letter dated 23,18.2080. Thereafter the transfer order
et the Applicant was kept in sbevance as per the order
f  the Hon'ble Tribunal and was made operative vide

DRMAPI/LMG s letter No. ESE/56~6B(T) dated 19.3.7¢81,

F. That with regard to th@ statements made in paragraph
4o XITT to XV of the 06, while denying the contentions
raised therein;, it is stated that the Applicant
subimitted his defence vide representation tated
19.11.99 which is not found convincing. The major
penalty Memorandum of &havgéﬁh@etﬁ was received by the
Applicant on 19.11.9% under his clear signature and as

such the allegation is categorically denied.

&. That with regard to the statements made in paragraph
4.XY1 of the 0A, the answering Respondents state that
Shri  D. Majumdar, Traffic Inspector/Working Rules,
Lumding happens to be in the scale of Rs. 748@~11,506/~

whereas the Applicant is in the scale of pay of . Rs.

SOEE-14, B30/ ~, As such Bri D. Mazumdar was holding  the

higher rank and status wit that of the Applicant.

7o That with regard to the statements made in paragraph
4.4VIT of the 0A, the answering Respondents do  not
admit  anything contrary to the relevant records and

relterate and reaffirm the statements made above.

8. That with regsard te the statements made in paragraph
4 XVITD af the 0A, the answering Respondents state that

the enguiry officer vide letter No. T/7134/1/DRM/LM



deted  14.3.2086% summoned the Applicant  and witnesses

namely $ri B.N. Bordoloi  and 8ri B.C. Deka to  attend

~

the enguiry fixed on 23.3.208¢ at Respondent No. 4's

aoffice along with the defence counsel of the Applicant,

hut  as  the Applicant ewpressed his wnwillingness  to

face the enguiry due to non issue of Railway pass to
the defence counsel (as the I.0. was not aware of the
defence counsel’s name in time). The engquiry officer

had to defer the date of enouiry and accordingly - the

1.0, vide letter No. T/13471/7DRMALM dated 9.5.2000

again  summoned the Applicant and witnesses namely §&ri
B.N. Eordoleoi and Sri BC Deka to attend the enguinry

”y

fised oan 22.5.2¢80 endorsing copy to  the defence
counsel. The defence counsel was also provided with the
Railuay pass. ﬁli the witnesses got themselves ‘presamﬁ
in  Respoandent No. 4's chamber while the Applicant
arrived and submitted an application dated 22.9. 5800
interalia for shifting the place of enquiry from
lumding to ﬁumahati= He also submitted the letter of
the defence counsel dated 21.5. 7808 wherely the defence
counsel informed the enguiry officer his inability to

participate in the enguiry on  Z2,50.2¢888 for his

engagement in the Regional Labour Commissioner’'s office

-4

o 25.5.2¢8488  and to refix the date of DAR  enquiry.

However, the Applicant agreed to participate in  the

gnouiry and sccordingly the enguiry was held with  the

participation of the Applicant along with the two other-

witbresses.

Y. That with regard to the statements made in paragraph

4.X1%  and XX of the 0A, while denying the contentions
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raised therein, the answering Respondents reiterate and

reaffirm  the statements made hereinabove.

19, That with regard to the made in

15
o+
13
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3
0
o
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i

paragraphs  4.XXI  and XXII of the 0/, the answering

Fespondents wmhate that the Applicant himself
participated in  the enguiry without raising any

ohjection and did not insist for the presence of his
defence counsel. [t was under these circumstances, the
enguiry praceeded  and  the Applicant was givern all
reasonable  opportunities in the enquiry and the same
was  taken by him. At no point of time, during the
course of enquiry, the Gpplicant raised any obhijections
regarding absence of his defence counsel and he himself
valunteered to participate in the enquiry without the

defence counsel.

11. That with regard to the statements made in
paragraph  4.XXIII to XXV of the 0A, while denying the
contentions  raised therein, the answering Respondents

reiterate and reaffirm the statements made hereinabove,

12 That with regard to the statements made in
paragraph  4.XXVI of the (06, the answering Respondent
state that the appeal dated 25.8.2008 was put up to bhe
Appellate authority i.e. the Respondent No. 3. But  as

the proceeding was initiated on  the basis of his

inspection report, it was observed by the appellate
authority that the appeal withheld with by the
pdditional Divigional Hailway Menager, Lumding.

Accordingly the ADRM, Lumding went through the appeal

and other relevant documents and passed the reasoned
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arder upholding the order of punishment. The order was
communicated to the Appldcant  vide lettenr Mo.

T/154/1 /78R DOM/LM dated 23, 16, 20dd,

13.  That the answering Respondents submit  that  the
relevant records of the case including the documents
referentce of which have been made above will be
produced  before  the Hon'ble Tribumal at the time of

hearing of the 0A.

14,  That the answering Respondents submit  that ‘“under
the facts and circumstances stated sbove, the 08 is not

maintainable and liable to bhe dismissed with costs.

Verification ....



| v VERIFIGCATION

N

I 8Bhri A-%vliﬁ\ﬁd\$A , aged shout LT vears,

json of Leale . 0. CGeAURARA , resident of Maligaon,

Ihowwahati-11, presently working &%
Chisk Ponnenmad. ohiicess/tdms, N.F. Railway do hereby verify
iand astate that the statement made in paragraphs

]\“5Lm%q)‘b P11 e \Yoare true to my knowledge and

; o
-jthuﬁe made in  paragraph 3)\&)5j$;3 o \2, being

matters of records are true to my information derived

therefrom, which [ believe to be true and the rest of

_imy humbile submissions before thie Hom'ble Tribumal. 1

Woam also authorised  to competent to sign this

lverification on behalf of sll the Respondents.

Arng T osign this verification on this ]Q_th day of

| September 201,

1 - . _‘ (R
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Guwahati Bench

1ageriritstrative Iribunal, Guwaha

U.A, to. 41772000

Sri Ggjendra Misra
Vs~

Union of India & ors.

Lii THE MATTER OF 3=

_hejoinder to W.S. on behalf of

the Applicant,

The,Appliéant most respectfully states

aS"fol}ows t-

That the averment made in para No. 3 of the
written statement hdS been denied as totally false and

exaggerated that the applxcant who has rendered lon5 55

years of service only in the czbin was fully aware that

how the functlonLng in the Cabin which is involved in

\

‘maintaining the smooth running of the tralns to found fit
and he is quite aware how the worx is full of reSpon31b1-
lities and risk ana also aware that any false in the said

work may lead to serious disaater and keeplng this view

\

in mind the petitioner with utmost care and dedication

had performmed his duties since stafé of his career,

contdae....2f=
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He is also very much alive to the fact that any

lapse would be fallen upon the petitioner first -

‘and that is why he performed his duties with utmost

sincereterare and dedication aﬁd for this reason ?drﬁia

could function throughout his long innings in service
.

i

without any mishap.
-~

*

. 0d thatrfatefulvday at 1.15 aM of 15/9/9§
the'petitioner after giving clearance é train to
pass onh all necessary particulars which are to'be
filled up in the train register had been no?ed do;n
in a rough paper SO that no overwriting.or erasement
takes place in the register itself which fact the-

petitioner emphatically admitted go that the

reglster be clearly maintgin without any eresement etc.'

It is therefore from the above statement it is
clearly seen that after giving'a train pass on at
1-15 AM of 15/9/99 it naturally would take minimum

2/3 %uazxy to complete this exercise which when
added up it goes to 1- 17/18 iM of 15/9/99. Thereafter

the doors of the cabin was bolted from inside for
security reason or else Soue miscreants wight enter
the cabin and by ovefpoweringithe staff inside might .
cause some sabotage activities which might lead'?o serious

accidents etec.

contd..eeesd/=
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At this moment at 1,20 AM ie, just after

2/3 minutes after boltiﬁg the door, the LEM accom-

panied by other officials had knocked the door and  °

the door was opened and the DRM & other cofficials

had entered the room at 1.20 &M which had been admittéd

by'the'ReSQOndeuts and his compsnions, From this it is ~

quite'rather'bumanly iampossipble to go or fall in

deep sléép with a minutegvor so in such a unhygenic
condition which is infgsted haaﬁlly by mosquitos ete, T
Therefore’the charge levelled agains% the petitioner

~

of found in deep sleep ig nothing but a mare conspiracy -

—

to harass him at this feg end of his carrer because

of the fact thét the petitioner wh6 is in-late fifties

and is aiso suffering frowm many old age ailments including
-~ { s

Asthma could go on deep sleep within a minute or two.

in such a pathetic condition of the -room which is
heavily infested within bad dour and moSquité-bites and
even without any well needed‘be&ding apparels although
he admitted that mere bad sheet had Been used below
to;cover the legs to protect from the attack rather  _

t
bites of insects including mosquito because, no proper

" sanitetion facilities had ever been made to wmake the

room g congenial one for working on the other hand

it is not ap air conditioned room in which the

DEM is working even in day time,

Besides no witness had ever had stated that

’after opening the door when they entered had any occassion

CONtdaunssedt/-
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to awake the petitioner from deep sleep rather

~all of them adnitted that the officials inside the

room including the petitioner was found in standing

condition,

2, | That with regard to the statement made in

para Nb. h af the written statement, the appllcant
begs to state that the pet1t¢on filed before thls
Hon'ble Tribunal registered as OA o, 384/2000 was

hmalnly agalnst the unjust transfer orders dt, 21/7/2000

which accordlngly the Hon'ble Tribunal was kind enough

to dispose of the petltlon vide order dtd. 14/11/2000.
But the respondents insteéd of complyigg with the éaid
order was seemed to be satisfied with tﬁé a criptic and
sketchy order which was communicated=on‘23/10/2000 where

in no'mention about the so called challenged (transfer

order was evermentloned Thus the reSpondents had

w1lfully v1olated the orders of the Hon'ble Tribunal dtd

»1h/11/2000. This criptic order had been annexed vide
. .

Annexure’-K with the main petition,

3. T That w1th regard to the para No. 8 of the

W.S. the applicant states that the enqulry report of

the enquiry officer as annexed vide Annexure -G is totally

biased and influenced on the followlng counts :

\a) Although on the -fateful day i.e, on \
1.20 aM of 15/9/99 , the DRM who is the actual appellate

authority unﬂer D & A kules alongwith otper senior

officials and security personaels had only exauined two

lower level officers namely the -

~

— -

-’ 4
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\

) Traffic Inspector, Mr, Bordoloi ‘and anothef (2) a
security‘constable nguely Mr, Deka,The Enquirysbfficer
deliberately and under énfluences of fear he being

the subordinate officer of the DEM, had éiasedly anitted
the key witnesses namely (1) DEM himself apnd (a)fthe
Senior ARM whibh is g gross,irregularity because of .

the judicial decision in this respects which reads

as "when the key wituess is~hot examnined the disgiplinary.
enquiry i§ vitiated ( AYk 1989(1) page 29) (b) 4gain
the eqqﬁir& officer who should have to examlné the -
Deligent official after PWs were examined, In this
regard the judicial depision is such ., The delinguent
officiélv3hould be examined only after the prosecution

witnesses have been examined, The procedure not

permitted by law cannot be allowed.

\

(SLJ. 1989 (C) CAT 103 and SLT 1988(1) 477).

c) The ‘enquiry officer, had ratﬁer biasedly
and intentionally did not agqeé to the petition filed
by the ﬁetitionefs defence coﬁn§els pléa'thatvas the
defence couasel cannot attend the enquiry on the day Jf
fixed due to defence,counséls prior pre occupation
rather forced and threatened the petitioner to take-
part in the so called enquiry without the help of the
defence counsel, he further did aot even care

to the objection petition,filed by the petitioner

as annexed at Annexure -H %t‘page 49, The judicial
deéision-in this regard as "Refusal of Enquiry officer

‘to adjourn éhquiry to ehable the accused employee to

contd..oo'006/_
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have assistance of another naitway employee as defence
counsel constltuted denial of effective opportunity to

' employee to 'defend himself mnqulry vitiated "(AIR 1968
DL185%.. . . - - - ‘ o

) The Enquiry offlcer too had dellberately and
malignly dld not consider the petltloner's petition before
it which is annexed at Annexure -F at page 37 of the named ‘
petition in:arranging the appearance of certain'main¢d
defeﬁce wi%ness and also for inspeoéion of certain
impoftant documents and thereby tho enguity report '

is vitiated and illegal as per judicial decision as

ﬁDisciplinary_proceedings prosecution not °
exanining certain cited witnesses -~ Delingquent's praysr
for attendance of such witnesses for examination as
defence witnesses Trial vitiated if prayer is not
granted even if prayer is mado at the hearing only "

(1969 Lab IC-773). ‘

Although it is a fact that under threatening
and duress the petitioner Qas rather forcefully compelled
to take part on the enquiry proceedlnss in the face of

the above mentioned anomalities and he completely de&endea

_tadmissiont! of taking part which is ¥entilated in his

-

- petition at annexure -H at page 49,

R

e) | The enquiry officer while submitting his enquiry

report had even care to apply his mind to the recorded -
statements of the only’ two witnesses who had never

corroborated that they while entering the room at 1, 20 -aM
\

CONtAyeenaseresd?/m
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on 15/9/99 had found the petitioner in deep sleep,
‘even none had even has to awake them from deep sleep

nor even the bolted door of the room was brokeh but

-

all of them admitted that it was being opened from

\

the inside and all the members in the room was found

A\l
4

standing.- =~ . ( .
£) ' The enguiry officer had furnished sz report -
which according to the report itself is seen that it

\

main;y is based on 1) Assumption (2) presumption énd‘
prébability apnd not based on material facts, records -
and de9051tlons which Can'be very well been at the report
of the enqulry officer at page W1 of the petltlon such
as to quote "While a person-relaxes covering his whole
body, it is/ very probable that this sort of relaxation
will induce sleepineSS'" unqubdte , not deeb sleep as

alleged,

O Thus the charge.No. 1 could, not be sustained

and proved - "That the petitioner was in deep sleep ". -

Regarding chayize No. Il the enquiry officer

clearly repotted "Hence the charge that he did not-

‘acknowledge to have taken over, the charge upto 1.90 hrs. .

could not be sustglned and proved. Again that the charsed
official allowed pointsmen/ cabimaea 'to operate block ~
instrument and TBI could not be established due to lack

of proﬁf."v

P

/7

L, : ‘That the averments made in paragraphs No. 10
& 11 of tﬁe W.S. had been emphatically denied and treated

aé false in.the face of the statements as made 1in the

\ . ’ .
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main petition and also the points at aforesaid

 paras of the reply.

’

5.} _ That with regard to the statement made
in para 12 of the W.S. the applicaat begs'to state
that the respondents fo. 3 i.e. the DRM had agreed
that thé appeal was not disposed of by him, This is.
nothing but the complete violation of the D & A Rules. .
and 6ther relatives standing circulars where the
specific authority had'beén presecibed to dispose of

the appeal petitions etc and this power, under any

. eircumstances be deligated to exercise by any other

guthority suvordinate to him. &s such the entire

proceedings is illegal and not waintainable at all.

i

{

/
-4

’i
!
*



Verification

I, Shri Gajendra Mishra, Son of Late Nageswar

Mishra, aged about 57 years, working as Deputy Superin-

tendent in the Cabin of New Guwahati Railway Station

now on casual leave do hereby verify that contents of -
paras |, ,;;,g, 2 4 aTe true tc my knowledge -
and belief and paras — ~ are believe to

true on legal advice and that I have not suppressed

© any material facts.

o N gyjmof’ﬂu M/wt\fm/

Signat
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