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éo.ll.oo Present : The Hon'ble Mr Justice

Lo . DeN.Chowdhury, Vice=-
Chairman.

~ Heard Mr K.H.Choudhury, leaxned
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1counsel for the applicant add Mr
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B.C.pathak, learned addl.C.G.S.C
for the respondents. E
Application is admitted. Issue
usual notice. Call for the recchSi
List- on 21.12.2000 for written

statement and further orders.

- e - = .,

1 During the pendency of the de~
tpartmental proceeding and this
:application the respondents shall

- yconsider the case of the applicant

:for promotion to the rank of ASSlSr

1tant Commissioner of Income Tax

‘1n the ensuing DPC and keep the

t8ame DPC proceeding under sealed

'cover.
T TT 1"“” .
"""\t
Vice~Chairman
Ppg
21.12.00 Four weeks time is granted to

-file written statement on the prayeqf
of Mr B.C.pathak,learned Addl.C.G.S
List on 23.1.2001 for order.
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Vice-Chairmar
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23.1.01 Four weeks time gr¥ated to enA_
the respondents to file written st\
0] . ment on the prayer of Mr B.C.Pathak,

N\
SRR “*Q‘i’-‘{& ljearned Addl.C.G.5.Ce
List on 22.2.01 for Qrder.
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r vice=-Chairman
No, Writhan  ghedenent _ ;
Whe boem Bleef
‘ 2242.01 List on 20.3.C1 to enable the .
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: ‘ - 20.3.01 List on 27.4.01 to enable the respo
, : ' )
o d to £i ritten statement.
%—*—-"‘"l ents to file written s
y ’ 1996 : \(_LLL(AALP‘ ' { |
: ' Member Vice=Chairman
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27.4,2001 Four weeks time allowed to the
Y » 7 T o respondents to file written statement. List For
QL*W“’\ - orders on 30.5.01. ' ‘
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Member Vice-Chairman

nkm .

A - 30,5.01 List the matter for hearing on

o 25-7-2001. The respondents may file

. written statement, if any, within three

\'\JA\ hasn '\'\ud ‘ | - weeks from tcday and the applicant may
) file rejoinder, if any, within two week

fhereafter. |
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254701 On behalf of Mr.B.C.Pathak, learne

#3d1,C+G+S«Ce for the respondents, praye
for adjourmment has been made by Mre.Ae.De
ROy, learned SreCeGeS.C.

Prayer is allowed. List on 24.8.
2001 for hearinge :
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e 7.12.00 | Sri S.Mukhtaf, learned counsel
g appearing on behalf g Sri K.H.Choudhury

- o, U |submits that his senior je—indiss V)

- V)W Mgjugp| uho represent this cass/and seeks For
' adjournment, Sri B,C,Pdthak, learned Addl.
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. lsarned counsel for the applicant for
adjournment of the case, Mr,.8,C.Pathak,
learned Addl, C.G.5.,C. hes no objection,
Accordingly the case is adjourned. List
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Order of the Tribunal®

- s s w '
D T s e e

Heard Mre.Ke.H.Choudhury, learned
Sr.counsel appearing on behalf of the

~applicant and Mr.B.,C.Pathak, learned

Addl.C.G.5.C. for the respondents.,
Mr.Choudhury stated that in view of
the Judgment and order passed in O.A
No.383 of 2000 dated 31.52002 the
applicant is not pressing the applica=-

~ tion, since the relief xx sought for

in this application has already éﬁ%ainen

The application is dismissed as “not

préSSQ&{w

Vice~Chairman
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL: GUWAHATI BENCH
AT GUWAHATI

&J&M‘L

16.11.2000

a;j:ntdﬁé’

ORIGINAL APPLICATION No. %957/2000

MK

A-clve

Sri Sahadeb Kumar Majumder,

o M

Son of Late Naba Kumar Majumder,

Resident of Jalan Nagar(South),

FA A bay 1 APPTS

Dibrugharh, P.O. & P.S.Dibrugarh
District- Dibrugarh.

----- APPLICANT .

<4

-Versus-
1. The Union of India, through the
Secretary to the Govi. of India,
Ministry of Finance , New Delhi.
2. Central Board of Direct Taxes,
through its Chairman, North Block,

New Delhi-110001.

(€%

The DirectorddIncome Tax(Vigilance)
Central Board of Direct Taxes, 1%
Floor, Dayal Singh Public Library
Building, 1 Deen Dayal Upadhyay
Marg, New Delhi-110002.

4. The Chief Commissioner of Income

Tax, Christian Bansti, Guwahati.

5. The Commissioner, Incone  Tax,
R Shillong - 793001.
6. Union Public Service Commission

through its  Secretary, Dholpur
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House, Shahjahan Road, New Delhi-

110011.

————- RESPONDENTS.

DETAILS OF APPLICATION
o
PARTICULARS OF THE ORDER AGAINST WHICH APPLICATION IS

MADE:

2. Non-consideration of the case of the applicant
for prometicn to the cadre/ rank of Assistant
Commissioner of Income Tax by the earlier

;{HNT departmental promotion committee constituted by

RSt ST
SRR A i

the Respondents for consideration of the cases

Jof Income Tax Officers for promotion to the
higah cadre /rank of Assistant Commissioner of Income
PREAdah 1

Tax.

#

2. _ JURISDICTION OF THE TRIBUNAL'

The applicant declares that the applicaticen is

within the jurisdiction of this Hon’ble Tribunal.

3. LIMITATION :

Sodn ol Kewman Meprmdbes
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"The applicant  further declares that the
application is within the limitation prescribed in

section 21 of the Administrative Tribunal Act, 1985.

FACTS OF THE CASE:

4;4(1)-That'the¥applicant is a citizen of India and a resident

4(ii)That the applicant joined the Income Tax Depértment on,

of the district of Dibrugarh, Assam.

5-9-1960 i as a Steno-Typist and considering his
I

dedication, sincerity and honesty in the discharge of .

his duties, the applicant was promoted to the cadre of

Ineeme, Tax Officer on 1-3-1985. The applicant was

Y]
i

im W/‘f? I -r'.',;_ v
Central Adminit v fobted| as Tax Recovery Officer, Tezpur where he worked

¢ NOV

g T
Guwvanati

il rom 1?—3—85 to 30-6-88. Thereafter, the applicant was

u'{ransfir:ed and posted as Income Tax Officer, A- Ward,
3arch {

'—ffmmﬁpuf, Negaland. At present the epplicant is working

as Income Tax Officer, Ward -1, Dibrugarh , Assam.

i

4(iii) That while the applicant was working as lncome Tax

Officer ﬁard, Dimapur he suo motc initiated an enquiry
for veriéication of genuineness of some Tax Deduction
at Sourcé (TDS) Certificates submitted for refund by
some local tribal people who are exempted  under
Section 10({206) of the Income Tax Act, 1%61.

Accordingly, con 31-8-89 the applicant wrote a letter to

the Income Tax Officer, Ward -II , Shillceng mentioning

-



inter alia that Sri A.K. Deb, Inspector of Income Tax
of the Cffice of the applicant was deputed to him for
verifica?ion of few cases of_refund claim of his circle
on TDS certificates issued by 4(four) disbursing and
deductiﬁg éuthorities cf Shillong. It was alsc
mentione§ that all the refund claims were made by the

local tribal people of his circle who were exempted

from Income Tax U/S 10(26) of the Income Tax Act, 1961. 

Further,f it was menticned that the TDS Certificates
were iséued,by those authorities without cffice seal
-and issue number and hence reccrds of thcse authorities

were required to be verified for safe guard of the

[
|

|

Sk Y

A ﬁ.qjmfr"fs:?w;:,?f oo

$¥ﬂﬂswﬁﬁ%%?4ﬁrmﬁov . revenue. Therefore, requested to depute one
Fona)
Ins ecto? from his office at Shilleong with A.K. Deb

NV il . ,
witi necessary authority to verify the genuineness of
PR 1= ! j
L e 3snck all’ the TDS .certificates. The applicant craves leave of
S )

this Hon’ble Tribunal to refer to and rely upon the
said letter dated 31-8-8% at the time of hearing of the

case.

4 {iv)That the In%ome Tax Officer, Ward-2, Shillong vide his
letter No. Misc. Sal/85-86/537 dated 7-9-89 informed
the applicant that the twoc Inspectors enquired the
matter ‘of verification of genuineness of TDS
Certific?tes and as per enquiry report (enclosed with

the letter dated 7-9-89) the TDS Certificates furnished

in the return of income filed by the assesses as
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mentioned by the applicant were false and therefore the
question of payment of such TDS to the Govt. Account

did nct arise. Accordingly, nc payment was made by the

applicant on those false TDS Certificates. The

applicant craves leave c¢f this Hon’ble Tribunal to
refer to:and rély upon the said letter dated 7-9-89 at

the time of hearing of the case.

That the applicant on 12-9-89 wrote a letter vide No.

Con./TDS/8%-%0/1514 to the Commissioner of Income Tax,

Nerth Easter Regicn, Shillong through the Deputy

Commissioner of Income Tax, Range -II, Dibrugarh

rega
g Fu P :
assdgdses inter alia stating that the applicant during

T TSI Lt

Y &
AP SRR PP

STEIRY

R
N
e

3ACET

regaxding fraudulent claim of refunds by exempted
|
receﬂt months had been receiving a good number of

Retuyns submitted by exempted assesses from Income Tax

Qw**~~f'w“”"ﬁTS’10(26) of the Income Tax Act, 1961 and preferred

claim of huge refunds by producing TDS Certificates of
various natures of contract work issued in their favour
by different Govt. Departments .mainly situated at
Shillong% It waé alsc stated that to avoid any scrt of
local gfievance, the - cases of local people were
normally‘attended first come first served to maintain
good reiétions between local people and with the Income
Tax Department and thus in 14 Nos. of cases of TDS
Certif‘cgtes, funds were already issued (list enclosed

with the letter dated 12-9-89). He also mentioned that

g
]

Sntrnclih Komar Mopemebe:
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he conducted an enquiry by deputing Sri A.K.Deb,
Inspector of Income Tax and form the Enquiry Report of
Inspectors it appears that the TDS Certificates were
fake and false. The applicant held up 11 Neos. of such
csses an the concerned assesses (being local persons)
were pressing hard even threatening to life for issuing
refund vouchers and any untoward incident could not be
ruled oﬁt.,Under the above circumstances, the applicant
solicited instructions and guidance how to check the
said- f;aud and fraudulent refunds and to treat the
matter -as most urgent for the interest of Govt.

revenue. The applicant craves leave of this Hon’ble

— — : - .
. .mrdribgnal to refer to and rely upon the said letter
.. -woned .

dated 12-9-89 at the time of hearing of the case.

] i

¢
\‘.

B 4(vi}Thatfon 14-9-8% the Deputy Commissioner of Income Tax

L

Range—I% , Dibrugarh vide his letter No. Con/89-90/Tax-
Evas/1264 forwarded the letter dated 12-9-89 written by
the applicant, to the Commissioner of Income Tax, North
Eastern Region, Shiliong suggesting that thé matter of
fraudulent claim of refund by person exempted U/S
10(26)‘of the Income Tax Act, 1961 might be entrusted
to the intelligence wing of the Department for proper
investigation so as to apprehend the brain behind the
racket }and to retrieve the revenue to the extent

possible. In the said letter dated 14-9-89 the

applicant  was inter alia directed to stop forthwith

Y

Bpbacli Korim it i~
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issue of;refund where the TDS certificates were found
to be bogus. The applicant carried out the directions
fully. Tﬁe- applicant craves leave of this Hon'ble
Tribunal to refer to and rely upon the said letter

dated 14-9-89 at the time of hearing of the case.

4 (vii)That thé applicant in continuation of his earlier

. B

™~
i

oY

e

persc

P :

letter dated 12-9-89 wrote a letter to Commissioner of

Income Tax, North Eastern Region, Shillong thrdugh the

Deputy Commissioner of Income Tax, Range -II, Dibrugarh

regarding fraudulent claim of refund by exempted

s ‘(assesses) U/S 10(26) of the Income Tax Act,

1961e

inter alia stating that thorough searching was
-

neces%ary regarding 6(six) cases where refund vouchers
were issued. The applicant craves leave of this Hon’ble

Tribunal to refer to and rely upon the said letter

dated. 18~9-89 at the time of hearing of the case.

4(viii)That while the applicant was working as Income Tax

Officer,l Central Investigation Branch-cum-Survey,

Dibrugar%, suddenly. on 22-7-93 the Commissioner of

Income iTax} North Eastern Region, Shillong {(now

redesignated as Commissioner of Income Tax, Shillong)

issued two.sets of charge -sheet vide (i) Mémorandum

No. l/Misc./Con/CT/88-89/Pﬁ.V/ SKM/560 and {(ii)
]

Memorandum No. 1/Misc/Con/CT/88-89/Pt-VII/SKM/562

whereby charges (3 charges in the first charge sheet
I .

6,‘,&4,(,&/5 Hemot Ioprmetic:



:énd 4 ch;rges in the second charge sheet) of gross
irregula;ity and negligence have been levelled against
the apphiéant for his alleged issue of refund against
forged and fake TDS Certificates in the names}of non-

existent and fictiticus perscns during 198%9. Bcth the

MemoranQums were issued on the basis of identical and
simiiar charges. The applicant was directed to submit
his wri%t;n statement of his defence within 10 days of
receipt of the said.memorandums. The applicant received
both thelsaid memorandums dated 22-7-93 only on 3-8-83
and accb;dingly he submitted his written statement of
Qggidefgnce against both the said Memorandums on 11;8;

l
gnying all the charges. The applicant craves leave

o of this Hon’ble Tribunal to refer to and rely upon the

3
. said YMemcrandums dated 22-7-93 and the two written
3cneh S : :
%" statements dated 11-8-93 at the time of hearing of the

e

o

-

case.

4 (ix) That th%reafter the disciplinary proceeding/ Ingquiry
agains; the applicant ig respect of charge sheet issued
vide Memorandum No. 1 Misc/Con/CT/88-89/Pt.VT™"/SKM/560
dated 22-7-93 was conducted by the Inquiring Authority
i.e. . 0.P. Mishra, Commissioner for Departmental
Inquiries, Central Vigilance Commissioner, New Delhi.
Sri N.M.'Singh , DSP, CBI, SPE, Aizwal was appointed as

the Presenting Officer in the said Inquiry. The

inquiring authority submitted his inquiry report on 6-

Lodn sl Kocomor Moo



"1—97 wherein as per findings Article-I was pgrtly
proved,lArticle -II was substantially proved, Article -
iII was not proved. In the enguiry report it was
observe% that the allegation of applicant’s negligence
was established but the allegaticn of his lack of
absolute integrity was not established. The said
inquiry report was communicated to the applicant by the
Disciplinary Authority i.e. the respondent No.5% vide
Memcrandum F.No. 1/Misc./Con/CT/88-89/Pt-VII/SKM/ 403
dated ip—7—98 giving opportunity to the applicant to
show cause why a penalty should nct be imposed on the

basis of the Inquiry Report within 15 days of receipt

e

SRR
PR

3en

'

\

'Similarly, Disciplinary Proceeding Ingquiry in

Gﬁespékt of the charge sheet issued vide Memorandum
.Né.1/Mis¢/Con/CT/88—89/Pt—VII/SKM/562 dated 22-7-93
.was cogducted by the same Inquiry Authority with the
same ﬁresenting officer. The Inquiry  authority
submitted his report on 6-1-97 wherein as per findings
Articlefl was proved, Article -II was substantially
proved,‘Article ITI ﬁas not proved and Article -IV was
proved. .The Inquiry Report was also communicated to
the apgliéant by Respondent No.5 vide Memcrandum F.
No. 1)Misc/Con/CT/88—89/Pt-V/SKM/402 dated 10-7-68
giving‘ opportunity to the applicant tc show cause why

a penalty should not be imposed on the basis of the
|



10

Inquiry report within 15 days of receipt of the said

Memocrandum.

Thereafter, the applicant on 21-7-98 submitted
his common written submission in regard to the
aforesaiﬁ two memorandums dated 10-7-98 as both the

|

Disciplﬂnary Proceedings were started on'the same day
|

and on fhe same subject matter and issue. The applicant

submitted that no penalty should be imposed on him

because of (i) . Incorrectness of findings of Inguiry

Authority, (1i) Non applicability cf penal acticn for

quasi-judicial functions vis-a-vis principle

established.by the Hon’ble Supreme Court, (iii) Non-

ittance of misconduct as per principle established
I

o

Bl

_chﬁﬂﬁdm@aww"~:*”byﬂ he 'Hon’ble Apex Court and (iv) Totality of fact

aepm gmotor

P
o Ngy L /con}lu?ions. The applicant , thereafter, on 31-7-98

qavr o submitted another written submissions in regard to show

) Gudghéti 3eaclt .
e ———Tause notice issued under F. No.- 1/Misc/Con/CT/88-

89/Pt-VI)SKM/403 dated 10-7-98 relying and reiterating
the submissions made in hisAwritten submissions dated
21—7—98. The applicant craves leave of this Hon’ble
Tribunal to refer to and rely upon the said two show
cause Qotices dated 10-7-98 including the two inquiry

reports and the written submissions dated 21-7-38 and

|
i '

31—7—9é at the time of hearing of the case.
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4(X) That the; Respondent No. 5 by his order vide F.No.

1/Misc/Con/CT/88-89/Pt-VII/SKM/1638 dated 10-3-899

i
imposed the penalty cf Y“censure” on the applicant in_

regard to the 4(four) charges levelled against“vthe
applicantivide Memcrandum F.No. 1/Misc/Con/CT/88-89/Pt-
VII/SKM7552 dated 22-7-93 and the applicant received
the saidéorder dated 10-3-99 on 30;3-99. Thereafter the
Respondenf No. 5 vide  his order vide F.No.
1/Misc/Coh/CT/88—89/Pt-V/SKM/1771 dated 31—3—Q9 imposed
penalty of “Censure” on the applicant in regard to the
3(three}§charges levelled against the applicént vide

Memorandum F. No. 1/Misc/Con/CT/88-89/Pt-V/SKM/560

dated 22-7-93 and the applicant received the said order

"nga%ed 1-3-99 on 26-4-99. The applicant states that in
o w-‘:';‘ ..,‘,A».:ti":_.’.f' 'iw"'_‘l‘h”ri‘al . - : (
b AgTES the order of penalty dated 10-3-98, it has been stated

Nn\! .“_@1 n TLI":‘ - £ ’ 7 4 %
A as is Penalty order of ‘censure’ will remain in

m s ¥ oo }of one year from the date of the order of
past  3crCH Y
waae b
GuW““M,f__/M._,

- impositidn of penalty” whereas in the other order of
|

penalty aafed 31-3-99 it has been mentioned as “This

penalty order of ‘Censure’ will be operative from the

10t day of March, 2000” As such it is apparently clear

that thé authority has issued two penalty orders
against %he applicant for said alleged cffence and
penalty orders wiil not run concurrently i.e. it
Will runi one after another which is not permissible

under the established principles of law.

4o foobrls Wmon DA ndr
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Copies of the orders &ated 10-3-99
and 31—3—99 are annexed hereto and
marked as Annexure-A and B
respectively.

4 (xi) That thg! spplicant on 9-5-99 has submitted an Appeal
under Ruie -23 of Central Civil Service (C.C.S.) Rules
-1965 bekore the Hon’ble President of India against the
said- 6rder dated31-3-99 whereby penalty of ‘censure’
was imposed on the applicant. igimilarly on 10-5-%% he
submltted ancther appeal against fhe penalty order of

‘censure' dated 20-3-99 before this Hon’ble Trlbunal

7;%gfﬁﬁﬁ”2??9599 and 5-11-99 the applicant sent two reminders

C@n?f th Al e wites £ ngnal . - . g - i
for'V8arly disposal of the aforesaid appeals pendaing

W S fore lthe Hon'ble President of India, but the same has

=gy

gt% 3cnch

ﬁot béjn yet disposed of.

‘~~«§ -4(xii)“ That both the order dated 10-3-99 and 31-3-98
issued;by the‘Respondent No. § are identical and same
and st;reotype orders have been issued mechanically
withoué any application cf mind. Instead of rewarding
the applicant being the first person to detect the
fraud 1in respect of refund on TDS Certificates, the

applicant has been punished for his sincere efforts to

save Govt. revenue.

bt frunast Mopenetss
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4(xiii)That the applicant has filed an original application
being Original Application No. 1/2000 wherein he has
challengéd the charge sheet vide Memorandum No.
1/Misc/Cén/CT/88—89/Pt—VII/SKM/562 dated 22-7-93, the
Inquiry | Report issued vide Memcrandum No.
1/Misc/an/CT/S8—89/Pt—VII/SKM/402 dated 10-7-98 and
order of penalty issued vide No. 1/Misc/Con/CT/88-

89/Pt-VII/SKM/1638  dated 10-3-99.

The applicant has filed another original application
being Oﬁiginal Applicant No. 2/2000 wherein he has

challengéd the charge sheet vide Memorandum No.

1/Misc/Con/CT/88-89/Pt-V/SKM/560 dated 22-7-93, the

g - o 3 T

“7- énquiry report issued vide Memorandum No.

_“\.l/Mi%c/Con/CT/88—89/Pt-V/SKM/403 dated 10-7-9%8 and

, P
orde% og penalty issued vide No. 1/Misc/Con/CT/88-

Toene Lt L

I ST %&nc@9/?j‘V/SKM/1771 dated 31-3-99. Both the aforesaid

. s
B

Original Applications ©No. 1/2000 and 2/2000 are
pending pefore this Hon’ble Tribunal.

- 4 (xiv)That th% Respondent No. 5 again issued a charge sheet
vide hi; Memorandum No. VIG—I/Con/CT/94:ég/P£FII/995
dated 9%9-97 whereby one Charge of grosgwirregularity
and hisconduct has been levelled against the applicant
on the éame matter of issue of refund of income tax

claimed by fictitious person on the basis of a false

and fake Tax Deduction at Source Certifitate and the

Satiaitd .7gx4”amé,;w¢17ab4nudﬁ¢*
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- applicant was directed to submit his written statement

of his defence within 10(ten) days from the date of
receipt of the same. The applicant received the said
Memorandﬁm dated 9-9-97 on 19-9-97. The applicant
craves leave of this Hon’ble Tribunal to refer to and
rely upon the said memorandum dated 9-9-97 at the

time of hearing of the case.

4 (xv)That thg memorandum dated 9-9-87 was issued cn the

same, identical and similar matter/charges. If the
disciplinary authority wants to draw up disciplinary

proceedihg against the applicant for the 20 {twenty)

cases of refund claim on false TDS certificates took
piacez at Dimapur in 1989, the Disciplinary Authority

;zshouf% have issued charge-sheet against a:l such

r cases together at a time. but the DLSCLplinary
ity has not done so in as much as two charge-
sheets were issued on 22-7-93 and again on 9-9-97

(after 9 years) another charge sheet has been issued
i
|

on the same matter. As such the Disciplinary Authocrity

/Respondent No. 5 has been issuing one after another
charge sheets on the same and identical mattér only to
harass the applicant in a phased manner affecting the
personal liberty of the applicant. The applicant has
filed %n application against the aforesaid 3™ charge

sheet dated 9-9-97 and the consequent_inquiry befeore
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this Hon’ble Tribunal being O.A. No. 187/99 which is

now pending.

4 (xvi)That the said Original Application  No. 187/%9 was
moved béfore this Hon’ble Tribunal on 29-6-99
and after hearing the parties the Hon’ble Tribunal was
pleased tQ admit the same by its order dated 29-6-99.
Thereaftei the authority , as per section 19 of the
Administrative Tribunals Act, 1985, stayed the said
disciplinary proceeding against the applicant vide
letter/crder Neo. F.Nec. PON-8/J.C.I.T./S.R/D.B.R./2371-3
dated 10-8-99 issued by the inquiry officer, Joint

VJ“f~Comm§ssioner of Income Tax,'Special Range (assessment)

»

. vﬁ“DiﬁruFarh , Assam.

\ i
fThe applicant craves 1leave of this Hon'’ble

§
aﬂrfiTribunhl to. refer to and rely upon the aforesaid

- :; s r&c’y‘ s :
:-we"16Fter /order dated 10-8-99 at the time of hearing of

the case.

4 (xvii)That int the relevant vyear itself i.e. 1-4-89 to
31-3-90, the Reporting Officer had given 3(three)
outstanding remarks in 3(three} items including
appreciating the detection of TDS fraud done by the
applicant and thereafter the Reviewing authority had
also acce?ted the said remarks made by the Reporting
Officer. It may be pertinent to mention here that the

ACR was provided by the inquiry officer on requisiticn

.éw,aﬁvﬁ— Kyermar HMoyomebo
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by the applicant. The applicant craves leave of this
Hon'ble Tribunal to refer to and rely upon the said

remarks at the time of hearing of the case.

4 (xviiad That the applicant was the first person tc detect

the fraudulent refund claims made on false and fake

TDS certificates and he sou-moto initiated an inquiry

|
for verification of genuineness of the TDS

|
certificates and he informed the said matter
immediately to the higher authority for ascertaining

the genuineness of the TDS certificates fecr allowing

' exemptions under Section 10(26)of the Income Tax Act,

i%61, earlier there was no provision or scope for

'Verification of Tribal. Certificates for allowing

exhiﬁitien U/s 10(26) of the said Act, Rules,
A !

ctions , circulars issued by the Central Board

drect Taxes. But instead of giving appreciation

and reward the authority has been punishing the

applicanF in a phased manner by issuing one after
|

another 'i.e. three(3) sets of charge sheets for the

same alleged offence and detected at the same time. As

such the entire action of the Respondent authority in

- issuing the three(3) sets of charge sheets dated 22-17-

93 and $-9-97, 2 Inquiry Reports dated 10-7-%8 and the

2 penalty orders dated 10-3-%% and 31-3-9% issued by

the Respondent No. 5 are illegal, unjust,

oot Kiernar Jmﬂﬁf;“énzjég
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unreasonable, arbitrary, violative of Articles 14,

19(1) (g) and 21 of the Constitution of India.

£e4

4(xviii§That the applicant as Assessing Officer i.e. Income
Tax Officer fcllowed the instructions No. 1617 dated
18-5-85 issued by the Central Board c¢f Direct Taxés
and subéequently issued by the Respondent No. 5,
Circular‘ No. 176 dated 26-8-87 circulated by the
Director of Inspection  (Audit), New Delhi and
Subsequeﬁtly issued by the Office of the Respondent.

No. 5 , the Office Manual and the Secticn 143(1) of

the Income Tax Act herein after referred to as Act,

F—_ﬂﬁ______————'“19€fﬂln regard to Summary Assessment Scheme as because
! =8 M$ af i )

-
ative * the %hole subject matter was a case of Summary

i

“aﬂ'ﬁ‘ 5 amt mlalt

NOV ixﬂ)Asses¥ment regarding the refund of TDS Certificates

T 'ﬂclaim;d U/s 10(26) of the Act and rules framed
of et ’,gﬂch J

Guw aiis .
l -—— "—Thereunder. There was no malafide, no irregularity and

no ﬁisconduct on the pért of the applicant in granting
refunds to the claims made U/S 10(26) of the Act. No
charge of corrupt motive or extranecus consideration
has been levelled against the applicant in any of the
three(3) sets of charge sheets dated 22-7-93 and 9-9-
97. As such the eéntire action of the Respondent
authority ‘in issuing the three(3) sets of charge
sheets dated 22-7-93 and 9-9-97, 2 Inquiry Réports
dated- 10-7-98 and the 2.penalty orders dated 10-3-99

and 31-3-99 issued by the Respondent No. 5 are

¥
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“illegal, unjust, unreasonable, arbitrary, violative of
Article§ 14, 19(1)(g) and 21 of the Constitution of

India.

£ (xix)That ﬁhe authorities has issued three (3) sets of

different and independent charge sheets for the same

charge/offence i.e. for 8(6+1+1) assesses against whom
| ,

the applicant issued refund while he was working as

Income iTax Officer, Ward, Dimapur and out o¢f the
three(3) sets of charge sheets two(2) were issued on
1993 and the third was issued on 1997. But in case of
many other income Tax Officers the authority has
issued‘only one set of charge sheet against each for
their issue of refunds against the alleged forged and

fake TDS certificates in the names of all the assesses

e —————

EK:!’

rae: Bheusl W’{'F"i‘f gfar

imiotrative T "“l

ﬁ%eCued at the same time and issued in the same year,

I

. i . . ,
3t which has not been done in case of the applicent in a
U TIAU U o :

wane
v g
Gu". 2L

+ - mmami———
T

-
LTRRG.

¥

11013

diifriminatory manner. For instance, in case c¢f one
#_*#Srly Dipa Jyoti Paul who was working as Income Tax

Officer, Ward, Silchar during 1989 the authority has
issﬁed: cnly o¢ne set of <charge sheet vide Ne.
TDS/4/Con/CT/90-91/Pt—III/DJP/557 dated " 22-7-93 for
his alieged iséue of refund against forged and fake

TDS certificates in the name of _eight(S) alleged

assesses during 158% and the same has been done in

which is violative of Avticles 14 and 21 of the Constitution of India, *
case of many other ITOs, The appl;cant craves leave

of this Hon’kle Tribunal to refer to and rely upcn the
| .
;

<yt

| Ladnobds Fmenn Moprenin
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said charge sheet dated 22-7-93 in respect of Sri Dipa

Jyoti Paul at the time of hearing ¢f the case

4 (xx)That tﬂe; Ministry of Personnel, Public Grievances,
Govt. qf India, Department of Personnel and Training
issued an Office Memorandum vide No. 22011/4/91-
Estt(A)E dated 14-9-92 in regard tb ‘prombtion of
Government servants against whom disciplinary /Céurt
proceedings are pending or whose conduct is under
investigation process and guidelines to the followed’
wherein inter alia it has been stated that the D.P.C.
shallv assess the suitability of the Government
servant?‘in respect of whom a charge sheet has been
issued :and the disciplinary proceedings are pending
and the assessment of the D.P.C. including ‘unfit for
promotion’ and the grading awarded by it will be kept

in a sealed cover.

oy, iainorstiea Tribunal A copy of the said office
SRTRNABY : Memorandum dated 14-9-92 is
Ny B AR L annexed heretc and marked as
Gus 2hotdl  3ench l ;
s St R e . : Annexure—c .

R S T i

4 ({xxi) That"though the applicant became eligible for
promotioﬁ to the cadre of Assistant Commissioner of
Income Tax, the authority /Respondents have not placed

the case of the applicant who is now werking as Income
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Tax Officer for consideration for promotion to the
cadre /Fank ‘of Assistant Commissioner of Income Tax
before ' the earlier 2/3 Depertmenteal Proémotion
Committeés (DPC  in  short) constituted by the
Respodnepts fer ccnsideraticn cf the cases of Income
Tax Off%cers within the zone of consideration for
promotio; to the cadre /rank of Assistant Commissioner
of Income Tax on the plea of pendency of Disciplinary
Proceedipg against the applicant. Because of which
already éiﬁ Junior Income Tax Officers have superseded
the applicant. The next D.P.C. constituted by the

Respondents for consideration of the cases cf Income

Tax Officers within the zone of consideration for

promotion to the Cadre/rank of Assistant Commissioner

cf Incomg Tax will be held in the last part of

November,. 2000. The applicant will retire from service

6ﬁ'ﬁ0—9—2001 and there is no possibility of holding

|4

subquuent such D.(P.C. for promotion to the

cadrle/rank of Assistant Commissioner of Income Tax
{ | ]

befoye his retirement.

~ 4(xxii)  That if the case of the applicant is not placed

| .
before the D.P.C. to be held in the last part of

November, : 2000 to be constituted by the Respondents
for consideration of the cases of the Income Tax

£

Officers within the zone ctf £

consideration for

promotion to the cadre /rank of Assistant Commissioner

bl B Mot

<o
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éf Income Tax and if he 1is not promoted to the
cadre/rank of Assistant Commissioner of Income Tax
this time also, almost 1000 Jjunior Income Tax
Officers will supersede the applicant ard he will not
get any cther D.P.C. for consideration of his case for
promotion to the cadre/rank of Assistant Commissioner
of Income Tax before his retirement for which he will
sufferlirreparable loss and injury whicn can not be

i
ccmpensated by any other means.
]

4(xxiii) That the position of the applicant is at serial

No. 3? of the All India Sgniority List of Income Tax
Officgrs as on 1-1-96 published by the Ministry of
Finan?e, Department of Revenue, Central Board of
Direc£ Taxes, New Delhi. The positioné of Sri Kirti
Nath Hazarika, Sri Pijush Kanti Choudhury and Sri

Satram Das are at seriel No.49 427 and 433

BUSETRERE

3
H

R TR
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Y.y
3

respectively in the said Seniority List.

Earlier also 219 junior Income Tax Officers have
alrdady superseded the applicant to the rank of

Assistant Commissioner of Income Tax, namely, one Sri

»izgchO.Pf Agarwal whe is at serial No. 249 in the said

S e )
o seniority 1list has been promoted to the rank of

Assigtant Commissioner of Income Tax w.e.f. 6-3-%8. In
the 'ensuing Departmental Promoticn Committee abcut
1000 Inccme Tax Officers who are junior to the
applicant will be considered for promotion tovthe rank
of Assistant Commissioner of Income Tax, for instance,
one Sri Sudhir Kumer who is at serial No. 1223 of the

said seniority 1list will also ke considered Zcr

N

er

Lot Keentar Mg et
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promotion te the cadre of Assistant Commigsioner of

Income Tax ' in the ensuing Departmental Promotion

Committee/next D.P.C. It may be pertinent tc say that
the appl;cant is an Income Tax Cfficer of the 12-3-85
batch ané now the authority is going to consider abut
one thouSand Inccme Tax Officers, who are juniocr to
the applicant, to the rank of Assistant Commissioner
of Incomg Tax including Sri Sudhir Kumar who is of
1-1-91 batch. The applicant craves leave of this
Hon'ble !Tribunal to refer to and rely upon the
aforesaid Seniority List as on 1-1-96 and one issue of
News LetteréVol.VI No.7 February , 1999 published by
Central éoa#d of Direct Taxes showing the promotion of
Sri O.P. Agérwal at the time of hearing cf the case.

|
t

Now the applicant has come to know that some
similarly situated persons, who are junior to the
applicant as Income Tax Officer, namely (1) Sri Kirti
Nath Hazafika, Income Tax Officer posted at Guwahati
(2) Sri Pijush Kanti Choudhury, Income Tax Cificer
postedkgt éilchar and (3) Sri Satram Das, Ihcome Tax

er | posted at Jorhat were also punished with

“‘gandure’ under the same nature of imputation of

char?e i.e{ issue of refunds against forged and fake
TDS? Certificates submitted in the names of non
*§xigtent and fictitious persons, will be considered
for prpmoéion to the «cadre /rank of Assistant
Commissioner of Income Tax by the authority through
the ensuing D.P.C. which will be held in the last part

of November, 2000. But the authority has not

inciuded the name of the applicant for considering

Lo brlils Kintans O mppurmndler
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his case for promotion to the cadre /rank of Assistant

Commissioﬁer: of Income Tax through the said ensuing
D.P.C. Whiéh is illegal , unjust, unreascnable,
arbitrar?, - vitiated by bias and malafide,
discriminatory and viclative of the said Office
Memorandéﬁ dated 14-9-92 and violative of Articles 14,

|
16, 19(11)(g) and 21 of the Constitution of India.

1

4 (xxiv) That eas per the said Office memorandum dated 14-5-
|

f—t

2 the applicant is

0

egally entitled to be considered

h

cr premotion toe  the  cadre/rank of Assistant

Commissioner of Income Tax by the authority through

the D.P.C. ¢onstituted for the said purpose. Since the

|
I

applicant became eligible for promotion to the
' |
cadre/rank.ﬁof"Assistant Commissicner of Income Tax,

2/3 meetings of D.P.C. were held but the authority

did nog ;nclude the name of the petitioner for

i

i f'Cdniideration of D.p.C. for promotion to the

ek v ) . .
ViEdre/rank of Assistant Commissioner of Income Tax.

Though thefRespondents have legal duty and obligation
i o

"« for Jccnsiderationiplizearlier 2/3 D.P.C. meetings as

5 .nel - i
w7 well as ' the ensuing D.P.C. meeting in the last part

of Novembef, 2000, the Respondents have not included
the name 6f the applicant for conside;ation> of the
ensuing:-D.P.C. for promotion to the cédre /rank of
Assistant Commissioner of Income Tax which is illegal,
unjust,l pnreasonable, arbitrary, discriminatory,



Vitiated by bias and n@lafi&e‘and the. éame has been
done Iin colourable exercise of power for coclletaral
purpcse:: by taking extraneous and irrelevant
considerations by overlooking the relevant
coensiderations and violative of the said Office
Memoraﬁdum dated 14-9-92 and violative of Aﬁticles 14,

16, 19(1)(g) and 21 of the Constitution of India.

| : .
4 (xxv) That the applicant is on the verge of retirement and

¢ g
-
i . [ Tt
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o
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if he is not considered this time for promotion to the
I
cadre /rank of Assistant Commissioner cf Income Tax

through the ensuing D.P.C. constituted for the said

burpocse, the applicant will not get any other

Ccpportunity for such pbremotion. As per the said office-

Memorandum dated 14-39-%2 the applicant is legally
entitied to be considered for 'proﬁofion to the
cadre/rank of Assistant Commissioner of Income Tax
througﬁ the ensuing /next D.Pp.cC. constituted for the
said purpose and otherwise also the applicant is

led for consideration for such promotion as per

“539d Office Memorandum dated 14-9-92 and as it will be

the | last opportunity for the applicant to be

d

- .considered for promotion to the sald cadre/rank of
’ ;": — - I'J.C‘}Jf) ) .

[ . w7 TS

Y
Assistant Commissioner of Income Tax through D.P.C. As
the applicant has not been considered for promotion
to the next higher cadre/rank through D.P.C., now the

applicant has been working under the officers who were

Lobacll Kieomoas Mopumeles
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earliei junior and ‘éubordinate to him which 1is =&
matter; of great humiliatiocn for the applicant. As
such the entire action of the Respondents in not
promoting the applicant to the cadre of Assistant
Commi%sioner cf Income Tax and in not including the
name of the s&spplicant this time also

consi&eration of the ensuing /next D.P.C.

prdmotion | tc  the cadre /rank of Assistant

|
unjust, unreasonable, arbitrary, discriminatory,

viclative of the said Office Memorandum dated 14-9- g2

~

"\
Commissioner of Income Tax is out and out 1llegal, %§

Y

and violative of Articles 14, 16 , 19(1)(g) and 21 of

the Constitution of India.

4 (xxvi) Thgt the applicent has submitted & number of
representations before the concerned Respondents for
many years to consider his case for promotion to the
cadre) rank of Assistant Commissioner of Income Tax

through the D.P.C. constituted by the Respondents for

R

the said purpose. On 14-3-2000 alsc the applicant

. i%;::_mgabmluted an application before the Respondents No.

o 'fv'iﬁ 2 and 4 for considering his case for promotion to
& i

the cadre/ rank of Assistaent Commissioner of Income

i~ Tax through the next D P.C. constituted: for the said

purpose. But the respondents have not disposed of any

i
AL s of the representations filed by the appiicant in this

regard till teday. Even the twc appeais dated 9-5-99



and 10-5-99 against the penalty orders dated 31-3-99
and 10-3-99 respectively are yet to be disposed of by

the authority and on being dissatisfied with such
|

inaction the applicant has approached this Hon’ble
Tribuna% (O.A; Nec. 1/2000 and 2/2000) for guashing the
I :

said penalty orders which are now oending befcore this g

Hon’blé? Tribunal. Hence this application has been

filed before this Hon'ble Tribunal. The applicant
| 1

craves leave of this Hon'ble Tribunal to refer to ahd
T

rely upon the said representation dated 14-3-2000 at

the timé cf hearing of the case.
o :

4 {xxvii) Théﬁ from the facts and circumstances of the case
as stated above, it is apparently clear that 'the
entire action of the autherity in not including the

name of the applicant for consideration for promotion

tc the éadre/rank of Assistant Commissiocner of Income

Tex this time also through the ensuing D.P.C. to be
|
constituFed by the Respondents for the said purpose

.
to be 'held in the last part of November, 2000 is
illegal, unjust, unreasonable, arbitrary,

- wf+ M didcriminatory, malafide and violative of Articles 14,

16, 19(1) (g) and 21 of the Constitution of India and

vio ativé of the said Office Memorandum dated 14-%-62.

vgenthheJapplicant states that it is & fit case where your
s P '
Lordships may be pleased to direct the Respondents to

consider the case of the applicant for promoticn to



the cadre/rank of Assistant Commissioner of Income Tax
through the ensuing D.P.C. constituted by the
Respondents for ©promotion to the cadre/rank of

Assistant Commissioner of Income Tax to be held in the

last part of November, 2000/ next D.P.C. and to E
promdge the applicant to the cadre/rank of Assistant
Commissioner of Income Tax. The applicant is on the 3
verge;of retirement and if this time also the name of

the aﬁpliéant is not considered for promoticn to the
cadre/rank of Assistant Commissioner of Income Tax
throuéh the ensuing D.P.C. , the applicant will not \
get any cther cppertunity for promection to the
cadre/rank of Assistant Commissioner of Income Tax
before his retirement. And as such the balance of
convenienée is in favour of the applicant. If the
Reépondents are not directed to include the name of

the applibant for consideration for promotion tc the
cadre/rank of Assistant Commissioner of Income Tax
through tﬁe ensuing D.P.C. fo be held in the last part

of Necvember, 2000/ next D.P.C. Ppending disposal of

this application, the legal and fundamental righté of

" T per o tH applicant is seriously jeopardised. Pending
Foeym GEOT o T

i mfﬁj? ,a:&.» Lerrative T'l"‘uﬂ-‘a! ' . '

| Contra} * 4T disposal of this application, Your Lordships may - be
ALV o o
: vlegsed to direct the Respondents to include the name
. FT et . ‘
o genGhOf he applicant for consideration for promotion to
o Gurabete BT .

— T the cadre/rank of Assistant Commissioner of Income Tax

through the ensuing D.P.C. constituted by the
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Respondents for the said purpose to be held in the
last part:of November, 2000/ next D.P.C. Ana if the
aforesaid interim order as Prayed for is not passed,
the applicant shall suffer loss and injury which can
not be compensated by any other means and the whole
application shall become infructuous.

5. GROUNDS FCR RELIEF WITH LEGAL PROVISION

P
|

A, F&r that as per the said Office Memérandum datng
14-9-92 the applicant is legally entitled to be
cénsidered for promotion to the cadre/rank of
Assistant Commissioner of Income Tax through Ehe
en;uing D.P.C. to.be hela in the last part of

November, 2000. The applicent is on the verge of

retirement and he has already been superseded by

240 Income Tax Officers who were junibr to the
applicant which infringes his fundamental rights
|
!

guarénteed under Articles 14, 16, 19(1)(g) and 21

of the Constitution of India and if this time also

e W he case of the applicant is not considered for
-y »-'?"",u A -
® »1\:: ;;,{nﬁv_?r‘?”’«;@ T-"i%““‘lnal . s
Copiral e romotion to the cadre/rank of Assistant
! (‘T 5: |
U ommissioner of Income Tax through the ensuing
\ L .P.C. and not promoted to the said cadre/rank, he
Ll TERT I S A 3o i
T W e T — _ A
bttt wi}l be superseded by almost 700 Income Tax
e Officers who are Jjunior to him and now the

applicant i1s working under the officers who were
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ea;lier his Jjunior and subordinate which is a
matter of great humiliation for the applicant. As
suéh the entire acticn of the Respondents in not
promoting the applicant to the cadre of Aséistant
Commissicner ¢f Income Tax and in ncot including
th; name of the applicant this time also for
consideration of the ensuing V/next D.P.C. for
promotion to the cadre /rank of Assistant
Co%missioner of Income Tex is out and cut illegal,
unjust, unreasonable, arbitrary, discriminatory,
viblative of the said 0Office Memcrandum dated 14-
9-§2and violative of Articles 14, 16 , 19(1)(q)
and 21 bf the Constitution of India.
- |

B. For that the authority has included the names of
4 'income Tax Officers, who are similarly situated
w%th the eapplicant as they are alsc punished with
same penalty of ‘censure’ for same charge; For
Cénsideration for promotion to the Cadre of

i

BIEIES

] Assistant Commissioner of Income Tax trough . .the

ng%ensuing D.P.C. to be held in the last pgft éf
o 1N$vember, 2000. But the authority has not includéd
1 o 7  o Ethe name of the applicant for such consideration
\_“mwi-l . .[for promotion to the cadre / rank of Assistant
Cémmissioner of Income Tax through the said D.P.C.

As such the entire action of the Respondents in

not including the name of the applicant this time
!
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also for consideration of the enéuing /next D.P.C.
for promotion tc the cadre /rank of Assistant
Commisgioner of Income Tax is out and out illegal,
unjust, unreasonable, arbitrary, discriminatory,
Violative of the said Office Memorandum dated 14-

9-92 and wvioclative of Articles 14, 16 , 19(1) (g)
.

and 21:of the Constitution of India.

C. For th;t »Though-the Respondents have legal dufy
and obligation for considering the case of the
appliqant for promotion to the cadre cf Assistant
Commissioner of Income Tax through the earlier
2/3 D.P.C. meetings as well as the ensuing
D.P.C.I meeting in the 1last part of November,
2000,%the Respondents have not included the name

of the applicant for consideration of the ensuing

D.P.C.  for promotion to the cadre /rank of

Assistant Commissioner of Income Tax which 1is

illegal, unjust, unreasonable, arbitrary,
i :

discriminatory, vitiated by bias and malafide and
el T a_q?“.’?"‘tff . ! . - .
‘ﬁ““?r_ . tHe same has been done in cclcourable exercise of

ey - :,»,r.. sheA S T R § )

vl
3

g TR péwer . for collateral purposed by taking

!J Coeae : ‘ !

eﬁtraneous and irrelevant considerations by
A i

__overlooking. the relevant considerations and

. o Ym
LA

violative of the said Office Memorandum dated 14-

G-92 apd violative of Articles 14, 16, 19(1){(qg)

and 21 of the Constitution of India.

,éaj,&c% A umat Mﬂf””’“&@' e
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For that as per the said office Memorandum dated
14-9-92 the applicant is legally entitled to be

con?idered for promotion to the Cadre/rank of
| .

Assistant Commissioner of Income Tax Officer by

[P

the: authority through the ensuing D.P.C.
conétituted for the said purpose to be held in the
1as; part of November, 2000 and other wise also
theéapplicant is entitled to be cqnsidered for the
said promotion to the cadre/rank of Assistaent
Commissioner of Income Tax through the said
ensﬁing D.P.C. as the applicant will not get any

!
other opportunity for promotion to the cadre/rank

of Assistant Commissioner of Income Tax. As such

the entire action of the Respcndents 1in not

~including the name of the applicant this time

also for consideration of the ensuing /next D.P.C.
for promction tc the cadre /rank of Assistant
Commissioner of Income Tax is out and out illegal,
unjrst, unreascnable, arbitrary, discriminatory,
viélative of the said Office Memorandum dated 14-

9-92 and violative of Articles 14, 16 , 19(1)(g)

and 21 of the Constitution of India.

6. DETAILS OF THE REMEDIES EXHAUSTED :

The

applicant declares that he has availed all the

remedies available to him.
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MATTERS NOT PREVIOUSLY FILED OR PENDING WITH ANY OTHER

COURT:

The applicant further declares that this matter was
not filed earlier and no application has been filed
befcre a;y bench of the Tribunal as such at present no
application is pending before any tribunal or court of

law.
RELIEFS %OUGHT:

In view of the facts mentioned in the paragraph 4 and
grounds mentioned in paragraph 5 above, the applicant

prays for the following reliefs

(A)  To direct the respondents to include the name cf
the applicant for consideration for cromotion to
the ! cadre/rank of Assistant Commissioner of

Income Tax through the ensuing Departmental

ey i
‘%romotion Committee to be held in the last part

R

3
£

¢f November, 2000/  next Departmental Promotion

1

Gpmmittee constituted by the Respondents for

.Q§om5tion to the cadre/rank of Assistant

Commissioner of Income Tex.

| .
(B) To airect the Respondents to promote the
applicant to the cadre/ rank of Assistant

Cocmmissicner of Income Tax.

E
|
1;_
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(C) The‘cost ocf the case
| :
{D}  Any other relief to which the applicant is

entitled under the law.

. INTERIM ORDER IF ANY PRAYED FOR :
pending final decision on the application, the

applicant humbly prays for follcwing interim crder :

To direct the respondents to include the name
!

of the d&dpplicant for consideration for promotion to

Sl Hirnar Mo

the cadre/rank of Assistant_Commissioner of Income Tax

M T

through the ensuing Departmental Promoticn Committee

to be held in the last part of November, 2000/ next

S

Departmental Promotion Committee constituted by the
Respondents for promotion to the cadre/rank of

Assistant Commissioner of Income Tax. ;D‘,
P R ,b‘ ‘
¢

Lt .

t i

i

0. PAﬁTIC&LARS CF THE POSTAL CRDER IN RESPECT CF THE

APPLCATION :

279" (134 No. of Indian Postal Order : 26 503900
""" (2) 'Name of the issuing post Office: Mam PO, Guwahati .
— (3) !Date of issue of Postal Order: (6.1.2K
L (4) ' Post office at which payable: Guwahati Head

post Office:

11. LIST OF ENCLOSURES:

As per Index.
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VERIFICATICN

I, Sri Sahadeb Kumar Majumder, Son of Late Naba Kumar
Majumder, aged about 59 vyears, by profession Service,

resident of Jalan Nagar(South) , Dibrugarh, P.C. & P.S.-

Dibrugarh, District- Dibrugarh, Assam do hereby verify that

the contents éf paragraphs 4(i), 4(xi), 4(xii), 4(xv),
dkviia), 4(xix), §4(xxi), 4 (xxii) , 4(xxiii), 4(xxiv),
4{xxv) 4(xxvi) and 4(xxvii) are true tc my knowledge and
those made in baraéraphs 4(ii) to 4(x), 4(xiiiy), 4(xiv),
4d(xvi), 4(xvii), 4(xviii) and 4(xx) being matters of record
ere true to m§ informetion and the rest are my humble

submissions made bkfore this Hon'ble Tribunal and that I

nave not suppressed any material fact.

Botmnoll k%4w4buﬂb7;»n¢%L

g 00
Prace: Guwahah'. : lg.11. 2.0
Signature of the Applicant.

e e+ e T

e C o l.l\;j] R
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IN Tﬂé COURT OF JUDICIAL MAGISTRATE AT GUWAHATI

AFFIDAVIT

I, Sri-Sahadeb Kumar Majumder, Son of Late Naba Kumar

Majumder,“aged about 5% years, by profession Service,

resident of%Jélan Nagar(South) , Dibrugarh, P.0. & P.S.-

Dikrugarh, District- Dibrugarh, Assam do hereby solemnly
affirm and declare as follows:

!

L
ThatilIv am the applicant of the enclosed Original
Applﬂcétion and as such I am well acguainted with
the facts and circumstances of the case.
That ithe statement made in this affidavit and in
para g‘fra;ph s 40400 A008),A0E GiR) 4 (i), & (exi), & Gorid), B (xxii) | 4 Gexv), 2 exew),
4&wum§h&«w0 are true to my knowledge and those made
in paJisa;graphs & (iesB(Y), 4 00ii), & (xiohugleni), & (xvii) | § (xvini) 2wd 4 (x¥)
, i

1! !

being matters of record are true to my

information derived therefrom which I believe to be
{

true and the rest are my humble submissions made

before this Hon’ble Court and I sign this affidavit
¥

on this.[y th day of November, 2000 at Guwahati.

| -
i-, fgajubiv% Kesmon JW“T“”ﬂg&L
| ,

Deponent
.
R Y i Solemnly affirmed and declare
Sotrkfed & - oo _ o
I before me by the deponent who is
i M+ Ly
- ; identified by Sheikh Muktar,
Aﬁunch- !
P Advocate on this 'Yy th day of
3 I3
! November, 2000 at Guwahati.
A“X}§,(f;’-
PP
- PR AR I‘H‘ ’
Date: ty, 1. 2K E ' \M&‘”.>/"/

N .""\ PR
MAGISTRATE GUWARATL.



| ANNEXURE — A

. —
F.NoL L /m (5C/Con/Cr/088-09/py .y i/sm/__[fg 35 — g S il
OUFICE OF 91E COMMISSIONER OF 1nCOMp ThX ;
POST BOX uo.zo::suiLLouc~793 001. \x\ 3

Lated, Shillong the LO”\ March, 1999,

'QBDHR under Ryle 15 of tho.CCS(CCA) RUICE, 1965. .?
{

. |
initiateq. against
Income-tax Officer(Gr.n
the CO(Chargedq Officer)in
+under  Rule, 14
(Classific
articles of e
which inquirieﬁ

Disciplinary Proceeding was
Shrij Sahadev Kumar Mazumdar,

. inafuw~referred to as
, Lax Dcpartmont,HER
; Servieces

and the

, of

) here-
the Income-
of » the' Central Civil
ation,Controjl and Appeal)Rules,l965
harge framed against the Cco in- respect ‘
“ere held are as. follows: - C

‘ ARTICLE op CHARGES

2+ ARTICLE-p ]

That the saild

Shri
Income-tnx

as  an Officer,w
ol the Commissioner of
Shillong during
income alongwitpy
fake Tax

S.K.Mazumdar while functioning
ard, Dimapur under the charge
Income-tax,North Eastern Region,
the "vyear 1989 entertained returng of
Statementg of  accounts and forged ang
Deduction sy Source  (1pg) Certificates submitted
in  the Names of non-existent and fictitioug persong,
pProcessng the  saig returns  ang issued refunds to the

tune  of Rﬂ.5,32,987/~without verifying the yenuineness

i of  the py Cbrtificates Causing wrongful Jeogs to the
Govi,and has,therofore,committed gross irregularity and
discharge of his olfficial duties vipla-

Negligonce g, the
ting the Provisions of pyles 3(1) (i) 3(1) (iiYor Lheces
Rules, 1964. '

and
(Conduct),

: AIFFIQIJT—II
t T —

That during the aforesaid
Ing in ¢ atoresaid
Mazumdar faileq

RSTR,SUU/—hy Registoereg Post
Board'yg Instruction Ho.1815 Communicate
88-11n/11 dated 12.4.89 as  well
Rules JCL) (1) and J(1)(1i1) of the

beriod ang
office, the saild
to send refund

while function-
Shri Sahadev

Kumear
orders of

amout cxceeding
fore,contravened
d under F.N0.'225/244,
as  the Provisions . of
CCs( Conduct)- RuLCs,lQG4.

and lnas;,cllcrx?

AV fUFYICIJ§~III
S \\

»

That during tie
109 in the

aforesaid period and while function-
,; Mazumdar hae
i
1l
;
i
1

afocresaid- office,the sajg Shri  Sahadey " Kumar
1ssued vefund orders without verifying  the

fact or credit of  whe 2 percent tax deducted at  source

to  the Govt.accounts and has,therefore,committed gross - ;

.irrcgularity the discharge of hisg official ]

and negligence ij
duties Contravening ts Provisions of Rules 3(1)(i)and3(l)
Conduct ) Rules, - 1964 .

T Ty e

! (11) ofr the Cosy



7hat durding the alovreuaid period and while Lfunction-
“the Aloresatd of{ice, the nald  shri S.K.Mazumdar -
.v,ﬂuwir“fnnd Ordeva without connddering  the tuxnbili?y
‘4‘,'}/3 Inco-~mnry where  the returns  and  the claimg 'Vfor

) (l’i:rl Weroo pot Jupported by ¢)e Tribal Cor,‘tificutcu.oome.
the teturng on the basia of which refunds were granted
s Shri S.K.Mazumdar, Income-tax Officer do Inot bear . the
sSlynatureg of the a8sesseey, Shry Sahadev Kumar Mazumdar, hag ‘
therefore, faing in dlgscharge of hls  officiay. - dutien
and violateg Lho brovisiong of Rulesg 3(1) 1) ana 3(1)(11)
ol the CCS(Conduct) Rules, 19¢4.

-
.

»
- »

3. The CO wag informed of the charges framed againgt
him  vige this office Memorandun No.l/Misq/Con/CT/88-89/
Pt.VII/SHM/SG2 dated 22.7.93 which wag served  on  hip
on 3.8.93, e “as given ap obportunity (g submit g written
Statement of hig defence. ang also to State whether he

desired rqo be hearg in perason. He was algo informeq that
an inqui.ry will b& helge only in°re

8bect of thoge article -
of charge ag are not admitted, ’ :
1, o The @ Submitted a written statement of Nhis defence
wherein he haa

'categorically denied the chargeg framed
against Ripy. '

5. Consideriug the replies given by the co, it wag
felt hecessary g hold a fegular inquiry for. which ~Shrd oy
O.P.Mishra,Commissioner for Departmentay Inquiﬁies,CVC{New

Delhi  was appointed ag Inquiring Authority - hereinafter -
Feferred to a4 1.0. vide this office F.NO.1/11sC

/Cun/CT/98~
99/Pt.VII/SKH/984~987 dated 7/19th Septembcr,l994.

6. The 1.0, conducted the Inguiry and  hig findings
were ag under -

Article - g Partly Proved,

vy

Article - II

3 ’ \
- - SUbgﬂtant;ally proved' &
ao dlscuggeq. -
4 Article - 111 : T Hot Proveq,

Article - Lv - Proved ag discussed.

ST, The Copy of the Inguiry report wag given to the
o CO - and through Hemorandun dated 10ty July 199g ‘served \
on “him op 15th July, 199g, he wag given 4y Opportunity
to show cause why a pdjllgﬁiun1alt

Wh ~mf__ghould nor pe impoged .
°n him on the basis of the 1,073 report,
! 8. The CO ohag submitted 4 note of compliance ip
P which heo g Mot accepted  the Proposaed imposition of
I A NN pinaa ] Ly
oA poangy
f 9. The  subiwicrjon of  the

CO  have carefully  been
and Tt s Ghseryved fhﬁl“mﬁfﬁgfftgbc__ypfpuds
Yere claimnd ag Per  the C%i}ikiﬂg>_E’UUViEFiQﬁﬁuu_lQid_w}f?Eﬂ
—i\l-)_rl_‘l;{‘”f\fﬁ(‘,“_li‘.h;‘»*(,_‘-(’ o bd Have boon More carcful i checking
ﬁHEWB&cnrncv of i 14&}i5iChfpj¢igaipgz or particularly,
j'; authnniicﬁtéd\gmﬁn"of \thachftificatnx could  have beoe
‘l. INsistod upon e that

| - - T

{

Lonsidepr e

——

1 . extent, Eﬂe CO 1is not free from

(_‘olltd.....L'/B.l
J -k
i

B



ln..IJ"'.Q

,r“” G . e e LR dee oy 1 thn t:(;[zq\i‘t-\"
grom  BLewt Tne ., Sdakaing nto accounu e NS

fﬂe facts on the basis of the 10's report, it is
Jaidered necenaary to levy a minor penalty of "Cenouro”
’ /{Shri Sahadev Kumar Mazumdar - the CO.

,“10. The undersigned, accordingly under Rule 15 of
# the Central Civil Services (Clasasification,Control and
ff Appeal) Rules, 1965 hereby imposes on  said Shri Sahadev
- Kumar Mazuwmdar - the CO, the minor penalty of!l "Censure"as

) enunceated in clause (i) of Rule 11 of the said Rules.A
e record of thia penalty be kept in the confidential roll

) of Shri Sahadev Kumar Mazumdar, Income-tax Officer -
. the CO. -
l .
: 11. This penalty order  of "Censure" will remain
in force for one yecar from the date of the order of
i lmposition of penalty. '

( V. TOCHUAWNG )
N 4 ' Commissioney of Income-tax,
- : SHILLONG

( Disciplinary Authority)

v’ ' Shri Sahadev Kumar Mazumdar,
3 Income-tax Officer,
Ward-1, Dibrugarh.

Al .
Qreehh HAKIRN
frotvt AH
L |

TN e



F639~45
HEC O/ O/ BE=89 /P VI /8Ky /bated 10 -3-99. .

The Director of Income—tux,(Vigilance),Contral
Board of Direct Taxes,lst floor,Dayal Singh
Public Library Building, 1, been Dayal Upddhyay
Marg,ew  Delhi-110 002 for favourj of -kind
information with reference to the Dilectorate's
letter F.No.DP/G/790/Vig/93/3447 dated 27.11.98.

The Chief Commissioner of Income~-tax, Patna
for favour of kind information with reference

to his letter No.CCIT/PAT/VIG/VIII—30/93—
94/539 dated 11/14.12.98,

The Deputy Inspector General of Police,Central
Burcau  of lnvestigation,N.E.Region}Chennikuti
Hill Side,Guwahati-78] 003 for informatiqn
alongwith a Copy -of Board's letter dated
21.8.1998. This refers to case No.RC-3(A)/90-
SLC.

The Superintendent of
| of-Invostigation,SPH
“Road, tear

Police,Central Bureau

+Silchar Division,Panchayet
G.C.Collcge,Silchar-?BB

004, for
- Information alongwith a Copy of Board's letter
“dated 24.8.1998.This refers to case No.RC~
3(A)/%0-sLc. ‘
5. The A(Miiticﬁujl Commissioner of Income-tax
C ‘ Dibrugarh Range,Dibrugarh (By name) for infor-
' mation and ltcessary action.He is requested
. to get the enclosed order served} on  Shri
: S.K.Mazumdar,ITO,Ward—l,Dibrugarh and send
[ back the acknowledgement slip to this office
| for recordg. .
i 6. The Presenting Officer,Siu\\kﬁﬂ-S{wf V,TZy}:m%QL%-.“
Y - U ' N Y z - g .~,-(:‘ "‘\
| AERERANTIN CHESPE Ol VIR Oty | Sty
7. The C.i

1.file of concerned officer.

; (S.KHARPORY)
Deputy Commissioner of
- for Commissioner of

Income~tax,
SHILLONG

N e e PR i St g wr . -

Income~tax,(Vig.).

L4]

SR e A



ANNEXURE - 13

F.No.1l/MISC/Con/CT/88-89/Pt.V/SKi1/ \ T
OFFICE OF THE COMMISSIONER OF INCOME 'TAX
POST BOX NO.20::SHILLONG-793 (001.

Dated,Shillong the %\ﬁk March,1999.

ORDER under Rule 15 of the CCS(CCA) Rules, 1965.

Disciplinary proceeding was initiated against Shri
Sahadev Kumar Mazumdar, Income—-tax Officer(Gr.'B'),hereinafter

referred to as the CO (Charged Officer)in the Income-tax .

Department,NER,under Rule,l4 of the Central Civili Services
(Classification,Control and Appeal)Rules, 1965 and the articles
of charge framed against the CO in respect of which inquiries
were held are as follows:-

N~ ARTICLE OF CHARGES.

ARTICLE~ I

That the Shri Sahadev Kumar Mazumdar,while functioning
as Income-tax Officer,Ward,Dimapur - under the charge of
the Commissioner of Income-tax,North Eastern Region,Shillong
during the year 1989 entertained returns of income alongwith
statements of accounts and forged and fake Tax Deduction
at Source(TDS) certificates submitted in the name of non-
existent and fictitious person,processed the said returns
and issued refunds to the tune of Rs.87,269/-without verifying
the genuineness of the TDS certificates causing wrongful
loss to the Govt.and has,therefore, committed gross irregulari-
‘ty and negligence in the discharge of his official duties
violating the provisions of Rule 3(1)(i) and 3(1)(ii) of
the CCS(Conduct)Rules,1964. :

ARTICLE~ II

That during the aforesaid period and while functioning
in the aforesaid office,the said Shri S.K.Mazumdar failed
to send refund orders of amount exceeding Rs.2500/~ by
Registered Post and has,therefore,contravened Board's Instruc-
tion No.1815 communicated under F.No.225/244/88-ITA/I1I
dt.12.4.89 as well as the provisions of Rules,3(1)(i)and
3(1)(i1) of the CCS(Conduct)Rules,1964.

—

ARTICLE- III

Thet during the aforesaid period and while functioning
in  the aforesaid office,. the said Shri S.K.Mazumdar has
issue refund orders without verifying the fact of credit
of the 2 percent tax deducted at source to the Govt.accounts
and has,therefore,committed gross irregularity and negligence
in the discharge of his official duties contravening the
provisions of the Rules 3(1)(i)and 3(1)(ii)of the CCS(Conduct)
Rules,1964.

-3

7
2

_—
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'j~fH'c: CcO was informed of. the charges framed = against

560 dated 22.7.93 whlch ‘was served on him on 3.8.93.He
¥ given an opportunlty to submit a wrlttenr s@atement
S his defence and alsd to state whether he desired to
g¥e heard in person.He was also informed that an 1nquiry
¥.ill be held only in;respect of those article of charge
as are not admitted. -

4. '~ The CO submittéd a written statement of his defence
wherein he had catiegorically denied the <charges framed
against him. : ]

5. Considering the replies given by the CD,it was
felt necessary “to hold, a regular inquiry for which Shri
O.P.Mishra,Commissionck f for Departmental Inguiries,CVC, New
- Delhi was appointed as Inquiring Authority hereinafter
referred to as I.0.vidk this office F.No.l/Misc/Con/CT/88-
89/Pt V/SFM/98O 983 dated 7/19th September, 1994 '
. - ,)'
3 GT"w’ﬁ:The 1.0. conducted the inquiry and his findings
»wcre as’ umdcr -

i\rLlcle o1 . - proved to a limited
T extent as . mentioned
o 'in © para - 4.11 of
o the report..
-_Q%rtiéle - II o - Substantially proved.
RN B . l ) B . . o . .
Article -III B ' - Not proved.
7. ‘The copy of.j the - Inquiry report was given to the

CO and through Memdrandum dated 10th July,1998 served on
‘him on 15th July 1998, he was given an opp@rtunlty to show
cause why a minor penalty shouid ngot be muosed on him
on the basis of the I0"s report. .

i '

8. The CO hasf-%dbmitted -a mnote of complianée in which

vfdé this office Memorandum . No. 1/Misc/Con/CT/88~ 89/Pt.V/

he has not aCCepEed ‘the propo sed imposition of  ‘a ‘min¢r
penalty. ' a : L
9. . The submlsSJpn of the CO 'have caréfully been_ consider- -

ed and it -is observed that the C.0.. was responsible for
lacklng prudence in examlnlng the returns and the attached
‘documeéents.. Ordlnary prudence demands that the certificates
submitted alongwith| the return(s) should be original and
not. aLLcsLed/unatLdsLed photocopies ‘and the (€.0. . could
have been dinsisted up@n productionof an authenticated copy.
This was not done and., the fact Temains +that certain degree
of carelessnmess has definitely been observed by the C.O.
Taking- into account ! Lhe totality of the facts on the basis
of the IO0O's reporL, it is considered necessary to levy
a minor penalty of ?Censuie" on Shri Sahadev Kumar Mazumdar-
the C 0. ‘ ' '

10. The undCqugncd accordingly under Rule 15 of
the Central Civil  Secrvices (Classification,Control and
Appeal) Rules, 196‘, he:cby' imposes on said Shri Sahadev
Kumar Mazumdar - the CO, the minor penalty of -"Censure"as
enunCiathd in ‘clause (i) of Rule 11 of the said Rules.A
record of this penalLy be kept in the confidéntial roll
of Shri Sahadev Kumar Mazumdar, Income-tax Officer - the CO.

Poiih. Hukdsn ‘j
Aolvi e
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% .
Shri Sahadev Kumar Mazumdar,

Income-ta'x Officer,

Ward - ¥, Dibrugarh.

—
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10. This penalty oFder of
from the 10th day of March,
, I

'
i
'

2000.

"Censure” will be operative

( V. ToCcHHAWNG ) .
Commissioner of Income—tax,

SHILLONG
( Disciplinary Authority )
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. i}MISC/CON/CT/BB—BQ/Pt.V/s}(M/17]‘_2—78/Dated_}_l_:§_:2§_._.

AN

Sy tO i~ A ' ﬁ\
1. The Director of Income—tax,(Vigilance),Central
Board of Direct %Taxas,ist floor,Dayal Singh
public Library Building,l,Deen payal Upadhyay
Marg,New Delhi-110 002 for favour of kind
information with reference to the Directorate's

letter F.No.DP/G/790/Vig/93/3447 dated 27.11.98.

2. The Chief Commissioner of Income-tax,Patna
for favour of kind information with reference
to his letter NO.CCIT/PAT/VIG/VIII~30/93-
94/539 dated 11/14.12.98.

3. The Deputy Inspector General of Police,Central
Bureau of Investigation,N.E.Region,Chennikuti
Hill sSide,Guwahati-781 003 - for information
alongwith a copy of Board's letter dated
24.8.1998. This refers to case No.RC-4(A)/90~-
SLC.

p—

4. The Superintendent of Police,Central Bureau

of Investigation,SPE,Silchar Division,Panchayet

3 " Road,Near . G.C.College,Silchar-788 004, for

' information alongwith a copy of Board's letter

dated 24.8.1998.This refers to case NO.RC-
4An)/90-SLC. g

5. The Additional Commissioner of Income-tax
Dibrugarh Range,Dibrugarh (By name) for infor-
mation and necessary action.He 1is requested
to get the enclosed order gerved on Shri.
S.K.Mazumdar, ITO,Ward-1l,Dibrugarh ~and’ send
back the acknowledgement slip to this office
for record. ‘

6. The Presenting Officer,éhn'NJW-SﬁV{L Dy'5%ﬁdf‘ﬁz
wlicd ) el /spE - Silehar, Ligt. CHetay (Hssam).

7. The C.R.file of concerned officer.

(s.'mxrz}?o

Deputy Commissiozz;/ Income-tax, (Vig.)
" for Commissiongr of Income-tax,
SHILLONG

.
LY
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Canes ol Governmant

Barvanis lo whom Sualed

Covar Procedurs will be
applicable,

]

" procedure fo 50 followed
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by DPC In reupact ol
Governnmien! servanis
undet cloud.
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Procedure by subsequent -

PPCa.

Pesersressenyesrenene YT LR R R T A R LA L

| ANNEXURE — o
” ' No.22011/4/91-Estt.(A) / \ C ,4 3 -
Governmont of Indla "'t e : o s
" Ministry of Parsonnel, Public Gilovances and Pensions - - /’ ' V.
Department of Porsonnel & Tralning i 1wt v /ﬂ NI

o
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. e AN
OFFICE MEMORANDUM/ O .

Subject: Promefion of Government sorvanls against whom disciplinary/court proceadings are pending o o

i

vliose Conduct is under investigation - Procedure and guidelines lo be followad.

. v i LT '
The undarsigned is dirocled to reler to Depariment of Personne! & Training OM No.2201 1/2/66-EoNt.(A)
dated 12th January, 1988 and subsequent Instructions Issued lrom lima to time on the above subjoct and to say -

that the procodure and guidelines 1o be followoud In the malter ol promotlon of Governmant seivants agalnst v

whom disciplinary/count proceedings are ponding or whose conduct Is under Invostigation have boen roviowod

: carglully. Government have also noticed the judgemant dated 27.08.1991 of the Suprema Court in Unlon of -
India elc. vs, K.V, Jankiraman elc. (AIR 1991°ST 2010). As a result of the raview and In: suporsossion of all the -

eariier Instructions on the subjact (refarred 1o Iit tha margin), the procadure 1o be followed In this regard by the

-authorities.concarnad s lald down in the subsequent paras ol this OM Iqr their guldenca.

2. Atthe time of consideration of the cases of Government servants fof promotion, details of Government

. servants in lhe_conslderalion zone for promotion falling under the following categories should ba specilically .
. brought 1o the fiotice of tho Qepantmental Promotion Committea;- T T e

4 B
[) & Government servants under.suspension;

i) ;jGovemmenl sorvanls in wspeql?:f”\&r:om‘af_tlargg__s_ljgel. h%‘. b'e'g‘r]_ Jssuad and the di‘s‘(":ipl_inary

* procepdings are pending; and .

lii) !t Goveiriment sorvants in respect ol whom prosecution for a criminal chargs is pending.

2.1 *The Doparimontal Promollon Committee shall assoss. lhe suitability of the Govemméﬁf'sowanls !
coming within he purview of the clrcumslances manlioned above alongwilh othar eligibla candidates withoul

1S

taking injo consideration the disciplinary case/criminal proseculion pending.’. The assessimont ol the DPC, ™
including ‘Unfit for Promotion’, and the grading awardod by it wiil ba kept In a sealad cover. The rovde will ba'

Lp T '

i suputsc'".[vibod 'Findings rl\ggrdlp‘jg,guilabjjri'gy lor promotion lo the fjrado/post ol ... ieeen | "'&i’));p_é'cl"o! Shid

; i (name of the Government servant). Mol 1o bo oponod till the
~lerming\lion of the disciplinary case/criminal proseculion agalnsy  Shrt
verrreateasgenssresnststresns vsersecseenses i iensessseese ' The procoedings ol the DPC noed only contain the pote ‘The
lindings are contained In the attached soalud covor'. The authorily compolent to fill the vacancy should bo

sy Nonth Block, Now Dolhi - 11000154 1, ofed
Dated, the 14th Sopt,, 1992+ '
"____,_.._........._..._._.-—-—"\‘"

.

ok
1

-
)
e

soparalgly advised lv fill the vacency In the higher grade only In an ofliclaling capacly whan the findings of the

DPG In {aspect of the suitabllity of a Governmant servani for his promotion are kupl In a cealed cayer,

2.2° The same progodure outlined in para 2.1 above_will be {ollowed by the subsequent Dopartmental . - .
. Promotjon Commitlees convened \ill the disciplinary case/criminal prosecution against the Gayernmsent .
satvant ‘concorned Is concluded. - T : e

ce .
IEETRCTIAN PRaTS

Actlon atter gompletion of ~——30ji (3 concliision ol ilve disciplinary case/criminal prosecution which results in dropping of allagations

discipilnary casalcriminal

prosscution,’
A} . ‘
. '
ot e
] IS ]
4
.
"
:
\ _»,,/‘,.\ A

six Monthiytsview of

_"9enied Cave[" cases,
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agains! the Govisarvant, the sealed cover of COVers shall ba opened. In case lhe Government garvant is
completely exonerated, the due date of his promotion will bo determined with reference 10 lhe_pgg'[l_i_q(ijassigned

to him in the lindings kept in ]ﬁﬂﬁg_a[qdppvgr/\oovets and with relerence 10 the data of promation oLhis next junior
on the basis 6l SUEH position. . The G__g\_/lgrr_xr_uqnt.séry_am ‘may be promoted, il necessary. by reveiting the junior:
mos! ofliciating person. He may be promoled notionally with relerence 1o the date of profhotion of his Junior. ™,
Howavar, whather the ollicar concerned will be entitled to any arrears of pay for the petiod ol notional promotjon’
pracoding the dato of actual prorotion, and il 30 fo what extont, wil| be docidad by'the appointing authority by
taking into consideration all the facts and circumstancos of the disciplinary proceeding/criminal prosecution.
Whore tha authority donias arrears ol ralary or partof t, it will record its reasons fof doing so. ltis not passible lo”
anlicipale and enumerale exhaustively 2ll lhe circumstances undar which such denlals of arrears of salary or
part of it may becoma necessary. Howevor, thero may ba cases whero the procoedings, whother disciplinary or

criminal, are, for oxample dolayod al the Instance of the omployoa or tho clearance in tho disciplinary

{

proceadings of acquitlal’ in the criminal proceedings Is with banatit ol.doubt or on account of non-availability of :

avidonce due 1o the acls aliributable to the employee elc. Thase are only some ol tha circumstancoes whera-!
such donial can be justiliod. I : |

3.1 Y any panalty is imposod on the Giovernment servant as a fesult of the disiciplinary proceodings of il ha
is found guilly in the criminal prosecution against him, the findings of the sealod cover/covers shall not be acled
upon. His case for promolion may be considered by the next DPG in the normal cours® and having regard fo the
penally imposed on him. { : S A -
~'32 Itis alsa clarified that In a casdwhare disciplinary proceedings havo boen held under the relevan

disciplinary rules, ‘warning)’ should not ba Issued as a resull of such proceedings. Il itis {ound, as a resultof the " .

procaudings, thal some blama altuches o tho Government seryani g&_tgpg; (i purially of ‘consury’ should ba
Imposed. ' : ' C o
4. It is nocossary lo onsure that the disciplinary caso/criminal prosecution Instituted against any

-~
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Qovarnment sarvant is nat unduly prolongod and all alforts to finaliso oxpoditiously tho procoodings should ba. :
taken so thal the noed lor koeplng thn caso ol a Government servant In a sealed cover ln limiod to tho bnr.nul '
minimum. It has, tharefore, been ducided thal the appointing _aulhor'nios concornad should reviow-"
comprahansively tho casos ol Government sorvants, vihosé Suitabilily for promotion to a higher grade hag.been;

kopt in a sealed covor on tho oxpiry of 6 months lrom tha dals ol convening tho fitsl Depiutmontal |-‘u?molion
Conuniltea which had adjudyod his suitabilily and kopt its {indings tn tho soalod covor, Such aravigs-s wuld bo

fdvr oA

ey
b



Procsdure tor ad-hoo
promalion, ’

f L

Sealsd cover procedurs
.for confirmation.
—

Sealed cover procodurs
spplicable to officers
coming under cloud aller.
holding of DPC but belots
promaotion,

done gubsequen(ly also every six monihs. The roview should, Infer alje, vover the piograss mix'a in ffie
disciplinary proceedings/criminal prosscutiop and the further meusures 1o be taKen 10 a6 0-theld
completion. . ' o ' , T

discipfliary case/ criminal prosecution againsl \he Government servant ls not concluded éven after the vz,

olwo_yoars lrom th date of the meating of the first DPC, which kept its flindirgs In respoct of tho Govoum*}iem ‘
"sorvant In a soalod cover, In such a situation the appointing aulhority may raviavs tha case of e Gaenrrie

may bae issued making it clear in the oidar ilsell thati~

4, v

2 T, A . : \

)

. . !
5. In spite of the six monthly review telorrad to In para 4 above, there may be soma cast ), Wi d the

Yervant, provided he ia not under suspansion, lo onskiar the deslrability of giving him ad-hve promation

kooping in viow tha follawing aspoacts:~ .
a). Whother the promolion of the officor will ba against public Interest; - ‘)
b) Whelher the charges are grave enough lo warrant continued dental of promotion; o

¢} Whether thera is any likelihood of the case corming to a conclusion in the noar {uture;’

d) Whether tho dealy In tha finalisation of procesdings, deparimental or in a court of law, .is not dirocﬂy or.. .

Indiractly altributable to the Government servan concernod; and .

. 8) Whathor thore I3 any likelihood of misuse of olficlal position whlch'tho Governmant sovant may .y r
occupy aller ad-hoc promotion, which may adversaly. allect the conduct of the Jepartmental .-,

i e

case/criminal prosecution.

5.1 In case tho appoinling authorily comes 10 a conclusion that it would nat ba against tha public Intorastla -
allow -ad-hoc promotion 1o the Government servant, his case should.be placed before the next DPC hold in the
pormal coursoe altor tho expiry of tho two yoar poriod 1o decide whethor tho ollicor Is suitablo for prémolion on
ad-hoc basls, Whore the Government sorvant ls considered for ad:hoc promotion, the Doparimantal
Promotion Committoo should maka ils assessment on the basis of the totality of tha Individual's record ol
service without laking into account the pending disciplinary case/criminal prosecution against nim.

52 Aller a docision Is taken to promote a Government servant on an ag-hoc basis, an ordur of prornation

% i) the promction is boing made on purely ad-hoc basis and the ad-hoc promotion will not conler any right -
:  lorrogular promotion; and ~ - ° e
" i) the promolion shall bo "untit further orders®. It should also ba Indicatod in tho ordors that the

Govaernmont rasorve tha righl to cancel the ad-hoc promotion and revert al any time tha Governmuni

servant lo the post [rom which he was promoled. .
5.3 Il the Government servant concerned is acquilted in the criminal prosecution on the marits of tha case
or s fully oxoneraled In tho doparimental procoadings, lhaﬁad-hogpr‘omolion plready mado may be conlirmed

and the promotion trealed as a reqular one lrom tho dats ol tho ad-hoc promoticn with all attondant benaelits, In

.ad-hoc promotion with relerence to his ptacement in the DPC proceedings kept in the sealed cover(s) and the

actual date ol promotion of the person ranked immediately junior to him by the same DPC, he would alsobe

éilowod his due seniority and benelit of notional promolion as envisaged in para 3 above.
.4 Il the Government servantis not acquilted on merits In the criminal prosecution bul puroly on technical

" grounds and Government gilher proposes 1o lake up tho matler lo a higher court or to proceed against him’,
departientally or il the Government servant is not exonerated in the depaitmental procaedings, the ad-hoc '

Q!‘omokion granted to him should be brought to an end.
g, The procedure oullined in the praceding paras should also be folloviad in considering the claim fof

conlirmation of an officer under suspansion, elc. A permanent vacancy should be reserved for such an officer '
when his case is placed in sealed cover by the DPC. : SR ‘

7. A Government sorvant, who is recommondod for promotion by the Departmental Promotion Commilted
bul in whose casa any of the circumstancos mentionod in para 2 above arise uflor tha rocommendations of tha
DPG are recoived but betore hais actually promoted, will be considerod as if his case had beon placad In a sealed
cover by the DPG. He shall not bo promoted unlil he is completely exonerated of the charges against him and ha

Tho appointing authority should also consult tho Conlral Buroau of Investigalion and tako their viows Into
account whare the departmental procaedings of criminal prosecution arosa out.of the investigations conduclud |
by the Bureau. ‘ oL i o

oui

- c'pso iho Goveramant servant could have normally got his rogular promotion lrom a dato prior o tha date of his -

provisions contained in this OM will be applicable in his case also.. v

8. In so far as the personnol sarving In the Indian Audit and Accounts Dopartmient are concerned, theso
instruclions have beon Issued aller consullation wilh the Comptrolier and Auditor Genoral of India.

9. Hindi version will (éllow. | | , . — ‘/‘\V\l/- .
' i : : ' . o (M.S).A BALI)
, ' DIRECTOR
To ’ .

I ’ N e R

All Minislries and Departmans of the Government of India with ysual number ol spgra,copies.

No. 22011/4/91-Esl(A) Dated theyi 4th Sept., 1992. . .
Copy lorwarded for intormation 10:~

yar Cential Vigilance Commission, New Dalhi. 2. Contral Bureau ol Invastigation, Now.Dolhi,
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IN THE CENTRAL ADMINISTRATIVE TR IBUNAL

(3 <th .
Addl. Central Gov;. St5nding Counsel-

Central Administretivk Tr.bung)

GUWAHATI BENCH AT GUWAHATI

O« e NO. 395 OF 2000

Shri S&K. Mazumder

eosseces Applican’t .

- VS-

Union of India & Ors.

eecveee Respondentso

( Written Statements on bebalf of the
respondent No. 1 to 6 ).

The written statements of the abovenoted

respondents are as folloys ¢

Te o That the copy of the O-A'- Fo. 395/2000

( referred to as "application") has been served on the
respondenis. The respondents have gone through the same
and understood the contents thereof. The interest of all

the respondents being similar, common written statements

are filed for all of theme.

2. ~ That the statements made in the application
whick are not specifically admitted, are hereby denied

by the respondents.

3e That with regard to the statements made in para 1

of the application, the respondents state that the statements

are not correct. In fact, the case of the applicant was
considered by all the DPCs held in 1997, 1998 end 2000 and

the recommendations of'the said DPCs have been kept in

Suwaitsii Bench 1 Guwahaeti g&_
//‘m
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in sealed cover for want of vigilance clearance.

4. N That with regard to statements mede in para
2 and 3, the respondents state that the respondents have

no cemments to offer .

5e . Thet with regard to statements in para 4(iJ
to 4(vii), the respondents state that these are matter of

records, hence any averments contrary t$o records are denied.

60 ~ That with with regard to para 4(viii), the
respondents state that these are all matter of record. How-
ever, it is clarified that the charges contained in two
memoranda pertain to different cgses and involve different
amounts. It is denied that the charges are identical in

the two memoranda.

Te | That with regard to statements made in para
4(ix) and 4(x), the respondents state that these are also
matter of record. There is no such prohibition in law about
the penalty running after the other if the charges are
different.

8.  That with regard to statements made in para 4(xi),
the respondents state that the appeal filed by the applicant
under examination by the competent authority in consultation

with other agencies as required under the prescribed rulese.

9e Thet with regard to para 4(xii), the respondents
deny the allegation as baseless. The orders were passed with
due applicakion of minde The quantum of penalty was determined
keeping in mind the totality of the facts of the case as well
as the negligence on the part of the g% €. (here applicant )

as a responsible supervisory officer.
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10. - That with regard to para 4(xiii) and (xiv),
the respondents state that these are all matter of records

and nothing is admitted beyond the records.

1. That with regard to para 4(xv), the respondents
state that the statements are misleading. It is denied that _‘
different charge sheets have been issued for identical defaults"l\
The cases and the amounts involved in the 2 ( two ) oases are -
different. Koreqve:,charge sheets are filed only after proper
investigation and bringing all material evidence on record.

The Investigation Agencies take. their own time in completing
thisv t_ask and, therefore, there is a time lag between completion
of different cases and consequently the issue of differdnt

charge sheets.

12 That with regard to the statements made in ¢
para 4(xvi), the respondents state that these being matter

of records, nothing is admitted beyond these records.

13, That with Tegard to pera 4 (xvila)and (xviii)
the respondents state that the officer was appreciated for

the good work done by him in respect of verification of
genuineness of the TDS certificates in certain casese. Simi-
larly, whenever the conduct of thévofficer was found deficient,
proper punishment has been awardede The action of the Dis~
eiplinary Authority has been very reasonadle and logical.

Thus, it is denied that the action of the authorities is

. unreasonable or arbitrary.

14. That with regard to para 4(xix ), the respondents
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- o
. That with regard to para (xix ), the respondents
gtate that the facts of the case relating to Shri DeJ. Paul
as referred %o by the applicant in this para are different

in s0 far as the completion of the investigations by the
Investigating Agencies was concermed. The charge sheet in the (
case of Shri DeJ o Paul and the applicant could be issued only
after the investigation reports were received from the Inves=
tigating Agencies, which happened at didferent times. It ie,
therefore, denied that there has been any diserimination

against the applicant.

154 ~ That with regard to para 4 (xx), the respondents

have no commenis to offer.

16+ ~ That with regard to para 4(xxi) to (xxvii),
the respondents state that the name of Shri S&. Majumdar
was considered by all the DPCs held in 1997, 1998 and 2000
and recommendations of DPCg have been kept in sealed cover
for ‘want»of vigilance clearance. As regards the second
appeal fi_led by the applicant against the two penalty orders

dated 10.3¢99 and 31+3499, it is submitted that these appeals

are under examination by the Competent Authority in comsultatien

with other agencies as required under the prescribded rules.
It is submitted that these appeals have not been finally

dispossd of as yete.

17. That with regard to the statements made in
para 5A to 5D, the respondentis _a‘bate that the grounds as

shown by the applicant are no grounds in the eye of law



gt
o
and such ground cannot sustain under the facts of the instant
cases Therefore there is no violation of any law or fundamental
right under the Constitution of India as alleged by the appli-

cant. There is no discremination meked meted out against the

‘epplicant. Hence, the application is liable to be dismissed

with coste | ‘ 4. | ‘L
18, - That with regard to the statements made in b
para'G and 7 of the application, the respondents have no
comments to offer. However, the appeals preferred by‘the

applicant are yet to be disposed by the respondents.

19. ; That with regard to the statements made in

para BA to SD.and 9 of the application, the respondents state
that in view of the above facts af the case and the provisians‘
of law and rules, the applicant is not entitled to any relief

what soe ver abiprayed for and hence the application is liable

e

to be dismiséed with cost as devoid of any merit.

In the premieses aforesaid, it is there-~
fore, prayed that Your Iordships would

be pleased t0 hear the parties, peruse

the records and after, hearing the
parties and perusing the records, shall
further be pleased to diemiss the

application with cost.

VErification..;...,
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o I, Shri VANLALVUANA TOCHHAWNG , pregently
working as the CAif Comnlitioner of Jrcome bx, Guankel:, being

duly au‘bhoriésed and competent to sign this verification,

do hereby soiemnly affirm and state thet the statements made
in para | Ax | 9

knovledge ana be_lief. those made im parxra —-— ==

are true to my

being matter of records are true to my information derived

therefrom and the rest are humble submission before this

Hon *ble Pribunale I have not suppressed any material factse

And I sign this verification on this 30) th

day of Auguaﬂ;t, 2001, at Guwahati.
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