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CENTkL /DiiINIsTRATI\JE TkIBUNL 

URIINL APPLICATION ND. 

.Appiican t. 

Versus 

-: 	 Union ofIñdia & Drs . . 	: . 	. . • 	Respondents. 

For the'Appflcant(s)( 	 y - 40_4i 
/i( 

For the Hespondents. 	. 	.... • 

- 
N OTES qJcs 	 E 	 ORDER 

16 11 ot Present 	Hon'ble 	Nr. 	Justice 

/ 

- Nr. A C 	Boragohain, 1earndccunT'1 
ot 	"'d 

 
/ p3L; Lcd 

appearing on behalf of the applicant. 

Admit. Issue notice. Call for 
f/2_r-c4 the records 	Returnable by six weeks 

H 
List on 9.1.2001. 

Vjce_ChajrmaT 

( 

Al 

4i1iI 6  

rtrd' 

I  P 
qO.1.2001, 	Fü weeks time allowed for - 	- 	

filing of written statement on the payer 

of Mr S. Sarma on behalf of the learned 
o(kQdatc.p1 &,i Lzr 	H 	' Railway Counsel. List it on 9.2.2001 

for orders. 

L1 

ViceChairman 
nkm 
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21.3.01 	List on 2.5.01 
to enable the 

respondents to file written statement. 

I  11__~ 
Vice -Chai rinan 

t 	- 
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23.5 .01 
	

No written statement so farj3filed. 

List again on 27.6.2001 to enable IF 
respondents to file written statement. 

Vice-Chairman 

trd 
e .  

	

27e6.01 	The respondents are yet to file 
written statement. Further tjm3 is 
granted to file written statnerit 

J4st on 3 9 801 for filing of written 

-- --- 

	 statrnQflt and further orders. 

V / S 

un 	 Vice-Chairnan 

c) 	 3..01 	 List the matter again on 5.9. 

2001 to enable the respondents for 

filing of written statement. 

Vice-Chairman 

trd 
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Notes of the Registry Date 	
Order of the Tribunal 

519.01 	 As ra1jf aquQht forsettjrrn aside of the  
Cu 	 ) dii3l order, the mattes is not for Single 

Bench. Ljøt on 5/1 0/01 be fore. Di v is ion Bench 
for order. 	 - 

IlembeLs 

No written statement so far been filed 

( by the respondents tiii now, tlr.S.Sengupta, 
learned RIy*  counsel, again sought for time 

1 : 	
to ru.e written steteent. Three weeks time is 

granted to the respondents to fil, written 
statement. 

1 	1 	List on 12/11/01! for order. 

$ 	

a 

	

Plember 	 Vice-'Chejrman 
mb 

12.11.2001 	The respondents have filed written 
1 

	

	 stataat. The applicant may fila rejoinim  
within two weks from todyy. 

List the case on 4.12.2001 for 

1 	Jfurther orders  

em 	 Viceajin 
bb 

4.12.01 	 Written statement has been f'iled. 
List the case ror heerin0 on 10.1,02. 

J 
1 	 t((LS 

ilembér(j)  
mb 	

fiernber(A) 

— 	 I 
10.1.02 	

List on 30,1.2002 for hearing, -\ 

\ C 
Plember 	 Vjce.i.Chajrman 

\, 	mb 

.110, 
mb .A4- 	 r4 	

5.10.01 

I: 
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Notes of the Registr 	Date 	
of the Trjbun1 Order 
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20.2.02 	
Judgment deliv0ted in open Court, - 

lkept in separate sheets. The applicatj 0  •L 	
- 	

is dismissed.j terms Of the order, 
I~ No order as to cotg 

Ic LI 	 0 	0iCeChajrman mb  
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CENTRAL ADMINISTJTDJE RIBUNAL  GUWAJ4JTI BENCH 

Iliginal APPlication No.380 of 2000. 

20-22 302, 
Date of Decjsjon..... 

±Cne 	 Dehingia 	
- 

& M..C.Buragohain, M 	Borah 
Mr.N.Borah. 	 :.D 
	

Jdvocate fox' the 
PCtjonr( •Versus_ 	 t1  

- 	

.es1:)rpnt( ) 

Railway 	

- for the 

	

1T11 HON' BL 	ia: jU6IE:1b 	Dli?iR 	VICE CHAIRMAN. 
TVE ER. 

THE 	3L 	MR. K.K. SHARMA, ADMINISTRATIVE MEMBER 

ehe reporters of Ioca iudgmeflt 	
pers may be allOwnd to see the 

2 To Le •reerred. t t 	Reporter or not ? 

Whether their Lordshjps wish to see te fair 
COpy 

of. the J'dument ? the Jdgm 	isto 
 t o  circulated to the other Benches 
	? 

Judgment delivered by Hofl'ble : 
	dmirat±ve Member. 

\ 	c 
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CENTRAL ADMINISTRATIVE TRIBUNAL, GUWAHATI BENCH 

Criginal Application No. 380 of 2000. 

Date of Order : This the 20thDay  of February, 2002 

THE HON'BLE MR. JUSTICE D.N. CHOWDHTJRY, VICE CHAIRMAN 
THE HON'BLE MR K K. SHARMA, ADMINISTRATIVE MEMBER. 

Shri Ganesh Chandra Dhiiigia 
S/o Late Kuladhar Dehingia 
Resident of Village:-Pathalibam 
P.0:-Pathalibam, P.S:- Moran 
District:-Dibrugarh, Assam. 	 . 	. Applicant. 

By Advocate Mr.A.C.Buragohin, Mr.D.Borah & 
Mr.N.Borah. 

- Versus - 

The Senior Assistant Chief Cashier 
N.F.Railway, Maligaon 
Guwahati-781011, Assam. 

The Chief Cashier (J.A.) 
N.F.Railway, Maligaon 
Guwahati-781011, Assam. 

The Financial Adviser and 
Chief Accounts Officer 
N.F.Railway, Maligaon 
Guwahati-781011, Assam. 

The General Manager 
N.F.Railway, Maligaon 
Guwahati-781011, Assam. 

The Union of India 
Represented by the General Manager 
N.F.Railway, Maligaon 
Guwahati-781011, Assam. 	 . . . Respondents. 

By Mr.S.Sengupta, Railway Advocate. 

(' D fl 1' 0 

K.K.SHARMA, (ADMN. MEMBER: 

The reliefs claimed by the applicant in this 

application are as under : 

Setting aside of the dismissal order 
dated 11.6.96. 

Payment of hackwages from January, 1978 
to 	the 	date 	of 	re-instastrnent 
i.e. l.lO 95 

Payment df subsistance allowaice from 
9.1.84 to 16.lO.9S. 

Other consequential reliefs. 

1. 	 The applicant was appointed as a Trainee 

Clerk in the office of the Financial Adviser and Chief 

v Contd.. 2 
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ccounts Officer of N.F.Railway, Pandu on 11.5.9. On 

16.1.78 	When the applicant was working in the 

of Rs.38,155.15 
Dibrugarh Pay Office a cash shortage/was found in his 

cash box. The matter was referred to the C.B.T. and the 

applicant was placed under suspension w.e.f.19.1.78. ? 

criminal case was instituted against the applicant in 

the court of Special Judge and the Special Judge by its 

order dated 13.6.83 convicted the applicant to undergo 

R.I. for one year and fined him of s.30,fl0fl/- and in 

default to R.T. for a further term of twenty months. 

The applicant was further convicted, under Section 409 

I.P.C. (Act 45 of 1860) and was sentenced to undergo 

R.I. for one year with a fine of s.10,000/- and 	in 

default R.I. for a further term of ten months. 

2. 	 The applicant preferred an appeal before 

the Hon'ble High Court and by judgment dated 1..95 the 

Hon'ble High Court acquitted the applicant. Based on 

the judgment dated 13.6.83 by the Special Judge the 

applicant was dismissed from service by Memorandum 

No.CP/GCD/shortage/pt.T. dated 9.1.84. The said memo is 

reproduced below : 

it 	
Whereas Shri Ganesh Ch.Dehingia, 

Senior Cashier (under suspension) has 
been convicted of criminal charges 
ounder Section 5(2) R/W Section 5(1) 
of the Prevention of Corruption Act 
and Section 409 of the I.P.C. and 
sentenced to undergo R.I. for a term 
of one year and to pay fine of 
Rs.30,000/- (Rupees thirty thousand), 
in default to R.T. for a further term 
of 20 months for the first offence 
and R.I. for a term of one year and 
fine of Rs.10,000/- (Rupees ten 
thousand), in default to R.I. for a 
further term of 10 months for the 
second offence by the Hon'ble Special 
Judge, 7ssam, Gauhati in the criminal 
case instituted against the said Shri 
Ganesh Ch. Dehingia in special case 
No.11 of 1978. 

And whereas it is qonsidered that 
the conduct of the said Shri Ganesh 

Contd.. 3 
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Ch. Dehingia which has led to this 
conviction is of grave misconduct so 
as to render his further. retention in 
the public service undesirable. 

And whereas an opportunity was 
given to Shri Canesh Ch. Dehingia to 
make representation on the proposed 
penulty of dismissal vide Memorandum 
No.CP/GCD/Shortage/PT.I dated 9th 
Dec./83 to which Shr.i Ganesh Ch. 
Dehingia has not submitted any 
representation. 

Now, therefore, in exercise of 
the powers conferred by Rule 14(1) of 
Railway Servants 	(Discipline and 
Appeal) Rules, 198 the undersigned 
hereby dismisses the said Shri Ganesh 
Ch. 	Dehingia 	from 	service 
w. e. f.9.l.84. 

The receipt of this memorandum 
should be acknowledged." 

Against the order of dismissal the applicant preferred 

an appeal on 23.3.91 before the respondent No.4. The 

appeal was not disposed of within the time prescribed 

by the rules. The applicant filed an application being 

O.A.26/94 before the Tribunal challanging the order of 

dismissal. As the dismissal of the applicant was 

without holding of an enquiry the order of dismissal 

dated 9.1.84 was set aside by judgment dated 29.8.95 in 

the said O.A. and the respondents were directed to hold 

an enquiry. The respondents were further directed as 

under 

if 	In the event of such proceedings 
being commenced repsondents will be 
free to take steps in accordance with 
the law and the rules including 
suspension of the applicant is so 
necessary. The respodents shall take 
the decision whether to draw up a 
disciplinary proceeding or not or to 
close the chapter within a period of 
two months from the date of receipt 
of the copy of this order. If the 
respondents decide not to draw up 
disciplinary proceedings the 
respondents shall give all the 
consequential benefits including back 
wages to the applicant with effect 
from 9.1.1984 till the date of 
reinstatement as per the relevant 
financial rules." 

Contd.. 4 
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The respondents were direted to complete the exercise 

within a period of six months. The applicant was not paid 

any subsistance allowance from 10.1.84 to 15.10.95. The 

applicant was reinstated on 16.10.95 and was again placed 

under suspension on the same date. In the enquiry 

conducted pursuant to the order dated 29.8.95 passed in 

O.A.26/94, the applicant requested inspection of the 

following documents. 

"(1) Original Bill-bearing-kB No.13 DWPF dated 27. 
27.10.77 and 

(2) Bill bearing AB No.16 LXL dated 7.11.77 

As the enquiiy was not completed within a period 

of six months, the applicant moved an Misc.Petition being 

M.P.No.71/96 on 18.6.96 before this Tribunal praying for 

back wages and other consequential reliefs. On the filing 

of the Misc. Petition the respondents came forward with an 

:1 application for extension of time. In the enquiry by the 

1.0. only four witnesses were examined. The statements 

made before the CBI by the witnesses were not produced. 

The Enquiry Officer, submitted his report and on the basis 

of the enquiry report the respondents issued show cause 

notice on 25.6.96 to the applicant. Thereafter by impugned 

order dated 11.9.95 the applicant was dismissed from 

service. The applicant filed an appeal before the 

concerned authority praying for setting aside of the order 

of dismissal dated 11.9.96. The appellate authority by its 

order dated 17.2.97 rejected the appeal of the applicant. 

Another appellate order dated 30.3.2000 followed 

1 intervention of C.A.T. in 0.A.198/97. The appeal was again 
dismissed. 

The applicant has challenged the impugned order 

on the ground 	that it had 	been passed 	without 

judicious 	application 	of 	mind; 	the 	authority 

failed to consider the case of the 	applicant 

regarding payment of back wages and other consequential 

Contd.. 5 
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benefits; 	that the applicant was entitled to 

substistance allowance from the date of original 

suspension i.e.19.1.78 till, the final order of 

dismissal dated 17.2.97. 

Mr.1.C.Buragohain, 	learned 	counsel 

appearing for the applicant elaborated the submissions 

made in the application. His main argument was that 

the relevant record was not produced in the enquiry. 

The respond.ents did not pay the applicant substistance 

allowance to the full extent. The learned counsel for 
dis,ciplinary 

the applicant also submitted that L  authority, which 

suspended the applicant became the appellate authority 

and was thus biased. The submission in this regard made 

in this application is as under 

11 For that the Respondent No.2 the 
Chief Cashier (J.P.), N.F.Railway, 
Maligaon, who acted as a disciplinary 
authority in re-instating and 
suspending the applicant heard the 
appeal as appellate authority and 
therefore the appellate order dtd. 
Nil, is liable to be set aside." 

counsel 
Mr.S.Sengupta, learned Railway/argued on 

behalf of the respondents. The respondents also filed 

its written statement. It is stated that in the 

departmental enquiry the applicant was provided with 

the full opportunity to peruse the records and take 

extracts from the various relevant records. The 

applicant by his letter dated 1.12.95 did not indicate 

about supply of the original bill Nos.13 DWRF' and 16 

LXL dated 27.10.1977 and 7.11.1977 respectively. On his 

further representation dated 5.12.95 about non-supply 

of the above original bills the matter was clarified to 

him vide order dated 14.12.95 stating inter-alia that 

the original bills were not referred to in the list of 

documents. He was allowed to consult his charge report 

of Pay Beet No.IODBRT dated 23.1.78 duly signed by him. 

Contd.. 6 
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After satisfying himself with the reply of the Railway 

Administration and perusal of the relevant records of 

the case, the applicant forwarded a letter dated 

16.12.95 expressing inter-alia his readiness to face 

the enquiry. In the course of enquiry the applicant 

also accepted that he had handed over the said two 

bills to Sri N.K.Baruah, Ex-Cashjer/lO/A/r)BRT without 

fund for payment to the concerned payees with the 

commitment that he would recoup the amount to Sri 

Baruah subsequently. This fact was further confirmed by 

the applicant in his subsequent representation dated 

25.6.96. Moreover, these two bills were with CBI and 

judicial notice of these bills was taken in course of 

hearing of the Special case No.11 of l78 before the 

Special Judge. The applicant was debarred from seeking 

production of these original records which ire not in 

possession of the respondents. It came to light in 

Nov-Dec, 1977 that the applicant violated the exfant 

codal provisions regarding payment procedure and 

refrained from closing his Cash Books etc. and 

resorted to retention of paid bills and unpaid amounts 

unauthorisedly beyond permissible period as required 

under Rule 982-A. He also avoided the surprise check of 

his Cash and Accounts. On 18.1.78, on verification of 

the Cash balance of the applicant a shortage to he 

extent of Rs.38,15194 was detected. The applicant also 

accepted the shortage. The applicant was acquitted by 

the Hon'ble High Court on benefit of doubt. The Hon'ble 

High Court, while acquitting the applicant found him 

negligent in his duties and it was not a clean 

acquittal as such it was open to the authority to 

draw up departmental disciplinary proceedings. and also 

suspending the applicant after reinstatement. The 

applicant was thus dismissed from his service after 

Contd.. 7 
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observing the rules and procedure in vogue. The 

applicant was provided with reasonable opportunity by 

way of show cause notice issued to him vide memo dated 

9.12.93. In the departmental enquiry, the applicant was 

found guilty and was consequently dismissed from 

service w..e.f.11.9.96. As the applicant was earlier 

dismissed from service w.e.f.9.1 .84 and as the fresh 

disciplinary proceeding was held after the Hon'hle 

Tribunal's order dated 29.8.95 and as a result of fresh 

disciplinary proceedings, the respondents came to the 

same conclusion, the question of making payment of any 

amount for the period from 10.1.84 to 15.10.95 did not 

arise. Moreover during that period the applicant was 

neither performing any railway duties nor hewas under 

suspension. Regarding the payment of back wages, it is 

stated that in terms of the judgment of the Hon'ble 

• 

	

	High Court dated 1.6.95 and FR 54(1) and the order of 

the Hon'ble Tribunal dated 28.9.95 the applicant is 

•  not entitled to payment of the same. Regarding the 

objection of the applicant to the disciplinary 

authority acting as appellate authority the respondents 

h 'arep1ied as under 

regarding respondent No.2 
being the Disciplinary Authority as 
well as Appointing Authority etc. this 
has happened because the post of the 
CHief Cashier was upgraded from Fenior 
Scale to Junior Wministrative Grade 
and there is nothing irregularity in 
this regard. The matter has been 
elaborately clarified at paragraph 23 
of this written statement." 

7. 	 Regarding 	non-production 	of 	the 

aforementioned two bills the applicant objection was 

considered on the basis of his representation and by 

letter dated 30.3.2000 it was replied as under 

"(a) The contents of these two bills 
were already in the knowledge of the 
applicant. 

(b) 	These 2 bills were personally 
handed over by Sri Dehingia Sr.Cashier 
(Applicant) 
	

to 	Sri 	N.K.Baruah 

Ex.Cashier/ 
 Dibrugarh Town for payment 

/ 	Contd.. 8 
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to the payees concerned as mentioned 
in the bills, without providing Sri 
Baruah with the necessary funds (one 
on 18.11.77, and, the other on 
20.11.77 without even clearing the 
dues of the bill handed over in the 
first occasion on 18.11.77) though the 
Applicant received the required 
fund/cash from the Government for 
making necessary payment to the payees 
concerned on much ear1ier dates i.e. 
1st bill on 31.10.77 and 2nd bill on 
17.11.77. 

(IV) 	Even in course of D.A.R. 
enquiry proceeding and in the personal 
hearing also he did not make any 
assertion that he every' recouped the 
amounts of these two bills to Sri 
Baruah Ex.Sr. Cash ier, Dihrugarh. 

(v) 	The original bills 	( 	as 
mentioned by the Applicant) only 
indicate records about nature of 
claim, details of the amount drawn and 
payable in favour of particular payee 
or payees by a nominated cashier in 
presence of witnessing officials 
concerned, as well as, 
acknowledgement(s) of the payees(s) in 
support of receipt of payment, Accouts 
enfacement towards passing of Bills, 
reference to entry in the Chief 
Cashiers Cash Books (Payment) etc. and 
that the bills do not indicate 
•rcoupment of cash and these bills do 
not show whether m1oney was handed 
over/recouped subsequently or in any 
time. 

The matters regarding receipt of 
these 2 hills by the Applicant from 
Railway Administration (with fund) and 
regarding handing over of these two 
bills by the Applicant to another 
Sr.Cashier Sri N.K.Baruah without 
handing over the fund which he 
received from Government at the time 
of handing over of the bills and not 
handing over the amounts on any 
subsequent dates also etc. are all 
matters of records and the Applicant 
(Sri Dehingia) already accepted these. 

Even prior to seizure of these 
two bills by C.B.I. on 12.5.78, Sri 
Dehingia (Applicant) clearly accepted 
the shortage of Rs.38,I51.94 P in cash 
in his case Balance as per Joint 
signed memorandum dated 23.1.1978." 

It is stated that the applicant had accepted the 

shortage of cash in the statement of Assets and 

liabilities on 18.1.78. The applicant had also 

Contd.. 9 
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promised to recoup the financial loss if he was 

re-instated. The amount of shortage was not handed 

over by the applicant to Sri N.K.,l3aruah. The applicant 

was re-instated on 16.10.95 and again suspended on the 

same :late in order to proceed with the enquiy against 

him. it is also stated that in the order dated 7.2.94 

in O..26/94 the Tribunal had refused to pass any 

order regarding granting payment of substistance 

allowance from February, lA to January, 199". The 

question of examining the C.B.I. official did not 
based 

arise as the departmental enquiry was/on Railway 

records. The disciplinary authority after applying its 

mind arrived at the conclusion to issue the penalty of 

dismissal. The respondents suffered a huge loss on 

account of negligence of the applicant. Regaring 
jurisdiction 

objection of the applicant to the 	ap11ate 

authority, it is stated that there is no legal bar on 

the officer 	signing the suspension order being the 

pe14äte :y authority. 	\s 	such there 	is no 

irregularity in the dismissal of the appeal of the 

• 

	

	applicant. The disciplinary authority had disposed of 

the appeal of the applicant by a speaking order. The 

• 

	

	learned Railway counsel for the respondents submitted 

that the application is liable to be dismissed. 

8. 	We have given our anxious consideration to 

the submissions made by the learned counsels for the 

parties. We have also perused our records as well as 

the records produced by the respondents. The 

applicant, who was Cashier was awarded the penalty of 

dismissal for shortage of cash amounting to 

11s.38,165.15. A criminal case was filed against the 

applicant. Disciplinary Proceeding. ,  under the Railway 

Servants Discipline & /\ppeal Rules 1968 was initiated 

I, 	 Contd.. in 
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against the applicant and after following the due 

procedure the applicant had been dismissed. There were 

a series of applications before this Tribunal, there 
appeals 

were as many as two /i3s 	against the order of 

dismissal. Now the applicant is before us challenging 

the penalty of dismissal. When the matter has passed 

through so many stages, the applicant raised the plea 
at a very Fate stage 

of non-production of documents mentioned above/Ln the 

disciplinary proceeding and has argued that the whole 

proceeding was vitiated on account of non-production 

of the two hills, namely, original bill dated 27.10.7 

and 7.11.77. This plea was raised by the applicant for 

the first time in 	the O.A.198/97, in 	which the 

applicant had challenged the first appellate order 

dated 17.2.97. The applicant was placed under 

suspension with effect from 19.1.78. 

9. 	We have gone through the enquiry report. 

The applicant participated in the enquiry. He never 

took a plea that non-production of the original bills 

vitiated the enquiry. For this purpose the section 

dealing with the examination of evidence in the 

enquiry report is referred to and is extracted below : 

The disciplinary authority has 
proposed to sustain the charges 
against the defendant on the basis of 
18 pcs. of documentary evidence and 
six prosecution witnesses as per 
nnexure III and IV of the memorandum. 
Out of this prosecution witnesses PW 
No.2 & 5 already expired. So the 
evidence of PW No.1, 3, 4 & were 
recorded. The defendant demanded some 
additional documents and defence 
witnesses in his defence dt.24.1.9 to 
the Enquiry Officer. After discussion, 
it was found that the additional 
documents and the witnesses were not 
relevant to the case. The defendant 
agreed to this and the enquiry started 
without this additional documents and 
defence witnesses. The evidence aspect 
at a greated length will also be 
discussed in the chapter to follow 
while recording the reasons for 
findings after examinations of the 

Contd.. 11 
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each articles of charge framed against 

10. The responderts have supported their 

written statement and filed copies of documents. Some 

of the documents are referretóJ3elbw 

7nnexure-III to the written statement 

is 	a 	statement 	of 	assets 	and 

liabilities as on 18.1.78, wherein 

shortage of Rs.38,165.15 is accepted by 

the applicant and the relevant portion 

is reproduced below : 

Shortage Rupees thirty eight thousand 
one hundred sixty five and Paise 

• 	 fifteen only in my cash and the above 
shortage of Rs.38,165.15 P (Rupees 
thirty eight thousand one hundred 
sixty five and Paise fifteen) only is 
accepted and confirmed." 

Annexure-IV to the written statement 
is a note dated 18.1.78 addressed to 

• 	 the Chief Cashier explaining the 
circumstances under which the shortage 
occured. The same is reproduce as 
under 

" 	I beg to state that under what 
circumstances the shortage of s.38,165.15 
P (Rupees thirty eight thousand one 
hundred sixty five and Paise fifteen) 
only have been occured is beyond my 

1 • 

	

	 imagination. I have no doubt about the 
intigirity of my collegues at DBRT. 

Two bills bearing AB No.Dt'' dated 
17.x.77 	and 	16 	LXL 	dated 	.11.77 
repectively as mentioned in the st-tement 
enclosed. I beg to state that due to 
sudden serious illness of my wife I 
hurriedly came to the office on 18.11.77 
and handed over the above bills to Cl 
/DBRT without fund for payment of 
Carriage Labour Staff to avoid 
infringement of Payment of Wage,s Nct. 

In have no other Cash and Vrs. in 
my cash box and safe lying at DBRT Pay 
Office." 

By letter dated 5.12.95 addressed to the Chief Cashier 

the applicant had admitted that he was allowed to have 

photocopies of the documents namely, bills dated 

27.10.97 and 7.11.97. In the first appeal filed before 

the appellate authority no plea against the 

non-production of aforementioned bills was raised. In 

the second appellate order dated 30.3.200 the 

objection of the applicant had been considered in 

Contd.. 12 
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detail. The relevant portion of the order dealing with 

the objection of the applicant as to the 

non -production of two bills is extracted below : 

If 	 In order to ascertain about the 
truth of his allegation and cause of 
non-supply of documents, if any, and 
to ascertain how far his case was 
prejudiced because of non-supply of 
two Bills bearing A.B.No.DWPF dated 
27.10.77 and 16 LXL dated 7.11.77, I 
have delved into the matter, and from 
records available I find that, the 
contents of these two Bills were 
already in his knowledge. These 
2(two) bills were personally handed 
over by Shri . Dehingia to Shri 
N.K.Baruah, Ex-Cashier/Dibrugarh Town 
for payment to the payees mentioned 
in the bills without providing Thri 
Baruah with the necessary funds; (one 
on 18.11.77 and the other on 20.11.77 
even without clearing the dues of the 
bill handed over in the first 
occassion on 18.11.77), though Shri 
Dehingia received required cash from 
the Government for making necessary 
payment to the payees concerned on 
much earlier dates i.e. on 31.10.77 & 
17.11.77 respectively. Even, in 
course of D7kR proceeding and in the 
personal hearing also, he did not 
make any assertion that, he ever 
recouped the amounts of these two 
bills to Shri Baruah, Ex.Sr.Cashjer, 
Dibrugarh. It is to mention herein 
that the original Bills only indicate 
records about nature of claim, 
details of the amount drawn and 
payable in favour of a particular 
payee or payees by a nominated 
Cahsier in presence of the witnessing 
Official(s) concerned, as well as, 
acknowlegement(s) of the Payee(s) in 
support of receipt of, payment, 
ccounts enfacement towards passing 
of the Bills, reference to entry in 
the Chief Cashierts Cash Books 
(Payment), etc. and does not indicate 
about recoupment of cash of the type. 

The matters as re9a.rds receipt 
of these two Bills is with required. 
funds from the 
Rly. dministration and also 
regarding handing over of these two 
bills by him to Shri N.K.Baruah 
without providing fund to Shri Baruah 
on 18.11.77 & 20.11.77 are all 
matters of record and Shri Dehingia 
clearly accepted the shortage of 
Rs.38,151.94 p. in his Cash Balance as 
per Joint signed Memorandum dated 
23.1.78 besides other 
records/confessions, and. the above 
shortage was never made good by him 

Contd.. 13 
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as per record. The appellant also 
could not produce any document by 
which it can be ascertained beyond 
reasonable doubt that, he made good 
the shortage in his Cash Balance or 
he ever made good the amount against 
the two Bills Nos.ibjd (total 
Rs.24,117.83) to Shri N.K.Baruah. Even 
in the personal hearing granted to 
him on 2.3.2000, Shri Dehingia stated 
that he already reported to the then 
Chief Cashier, Maligaon to the effect 
that there existed a shortage of 
about Rs.40,000/- in his cash as on 
16.1.78. His grievance about 
non-supply of those two hills with 
allegations of his being prejudiced 
by non-production of these two seized 
hills, during D7R enquiry stage by 
the Disciplinary/Enquiry kuthority, 
for the purpose of his inspection, 
verification etc. to ascertain the 
fact about making good the amounts of 
the above two bills (totalling of 
Rs.24,117.53), if any, are not tenable 
in as much as the original bills 
cannot exhibit that recoupment of 
funds for these two bills were made 
to Shri Baruah by Shri Dehingia, and 
that, he ever made good the amount to 
Shri Baruah. Further it,s there had 
been any adjustment of fund, then 
the same would have been reflected in 
the Cash Book and other allied 
records and not through the original 
Bills. Moreover, on scrutiny of the 
relevant papers/records, nowhere it 
has been found that the amount was 
made good by Shri Dehingia. Even from 
the letter dated 31.1.78 written by 
Shri N.K.Baruah, Ex.Sr.Cashjer to 
Chief Cashier, prior to seizure of 
the bills by the CBI, I find that 
Shri Baruah himself expressed 
apprehension about tempering of these 
bills if he is asked to part with 
these hills. On being asked in the 
personal hearing about the specific 
point as to whether he made good the 
above amount to Shri Baruah 
subsequently also Shri Dehingia 
evaded to give a specific reply in a 
positive manner, as to whether he 
ever made good the same. He however, 
stated that, he handed over the bill 
No.13 DWPF dated 27.10.77 (for 
Rs.11,103.00) without fund to Shri 
Baruah on 18.11.77 for payment to the 
payee, as his wife was seriously ill 
on that particular date and that, he 
was in a hurry with his wife's 
Medical treatment on that day. The 
enquiry report also confirmed that, 
in addition to the above bill, Shri 
Dehingia also handed over another 
hill No.16 LXL dated 7.11.77 for 
s.13,014.83 to Shri N.K.Baruah, 
Ex.Sr.Cashjer/DBRT on 20.11.77 for 
payment to the Payees concerned 
without providing any fund for that 
bill also and also without adjusting 
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the fund of the 1st hill handed over 
on 	18.11.77 	for 	Rs.11,103.00, 	on 
grounds of his self sickness. The 
relevant records also reveal that, 
Shri Dehingia attended Pay 
Office/Dibrugarh for some time, every 
day from 18.11.77 to 20.11.77, 
handled his Cash Box, Cash Safe & 
other records and also arranged 
payment to certain Rly. staff atLedo 
on 19.11.77. He was sick 
w.e.f.21.11.77 as per sick report 
submitted on 25.11.77 and not from 
20.11.77 although he indicated that, 
he had to hand over the 2nd bill also 
on 20.11.77 due to his self sickness 
on that day. It is a simple logic 
that when he had time and could 
attend Pay Office/Dibrugarh from 
18.11.77 to 20.11.77 and handled his 
Cash Box, Cash safe and other records 
and handled over two bills to Shri 
N.K.Baruah, Ex.Sr.Cashier/1OA/DBRT on 
18.11.77 and 20.11.77 without fund, 
he could hand over the required cash 
also simultaneously alongwith the 
Bills, since, the required cash 
against these two bills were already 
received by him on 31.10.77 and 
17.11.77 respectively as per records 
and the same were supposed to he 
lying with him on the dates of their 
handing over by Shri Dehingia to Shri 
Baruah. Hence, his pleas of failure 
to hand over the cash to Shri Baruah 
on grounds of his wife's sickness on 
18.11.77 and self sickness on 
20.11.77 are not tenable, and, 
unfortunate, and, this also gives 
room to draw an inference that, Shri 
Dehingia defalcated the cash against 
these two bills received by him from 
Rly administration. There is 
sufficient ground to believe that, 
Shri Dehingia by, his action of 
handing over those two bills to a 
Co-Cashier for payment without fund, 
made attempt to somehow manage the 
payments out of way, and to misguide 
the Administration and escape from 
the eye of law by putting forward his 
various pleas in support of his 
action and by alleging that his case 
was prejudiced by non-supplying 2(two) 
original Bills Nos.13 DWPF dated 
27.11.77 and 16 LXL dated 7.11.77 by 
the Disciplinary/Enquiry Authority, 
knowing fully well that, these two 
original bills were already seized by 
CBI Authority on 12.5.78 from the Rly 
Administration. In this connection 
from the own submissions in paras 3 
and 4 of his letter dated 7.12.95 to 
the Chief Cashier (JPi) N.F.Railway 
Maligaon, as extracted herein below, 
it will he quite evident that the 
entire matter of seizure of these 
2(two) original Bills by C.B.I were 
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also in hi inow1edge and that, he 
completed his inspection of documents 
on 6.12.95. Vide his letter addressed 
to the Disciplinary Authority dated 
16.12.95, he also intimated that he 
was ready to face DAR Enquiry at any 
stage." 

11. 	 The other objection of the applicant 

relating to the, auhority who passed the suspension order 

acted as pilte\7 authority and thus was prejudiced 

against the applicant has also been dealt in detail in 

the appellate order. The same is extracted below 

I have also gone through his 
allegations at item 15 of the appeal. 
I find that the Senior Asstt. Chief 
Cashier who is •a Senior scale officer 
in the Railways, has rightly acted as 
a Disciplinary Authority . The 
schedule of powers on establishment 
matters (Rly) under Item 6 and 52 
also quite speak of the same. As per 
the schedule of powers, a senior 
scale Officer in the Rlys is 
empowered to act as appointing 
Authority in respect of all Group "D" 
Employees and in respect of Group "C" 
Employees upto the scale of 
Rs.425-640/- (R.S.) (revised as 
.1400-2300/- under 4th Pay Commission 
and further revised as Rs.5000-8000/-
under 5th Pay Commission). Prior to 
dismissal from Rly Service, Shri 
Dehingia was holding the post of a 
Sr.Cashier in scale of Rs.425-640/-
(RS) and he was appointed to that 
post w.e.f.1.12.75 by an order issued 
by the then Chief Cashier (Sr.Scale) 
and the present post of 
Sr.Asstt.Chief Cashier (Sr.Scale) is 
of equivalent rank to that of 
erstwhile Chief Cashier (Sr.Scale). 
Thus the Senior Asstt. Chief Cashier 
is competent to act, as Disciplinary 
Authority as well as Appointing 
Authority in terms of Rule 2 Sub-Rule 
1(C) (iii) and sub-rule (2). under 
Rule 7 of Rly. Servants 
(Discipline & Appeal) Rules, 1968, 
and thus is Competent to impose any 
of the major penulties specified in 
Rule 6 inclusive of dismissal from 
service upto the grade to which the 
Appellant belonged prior to his 
dismissal, in accordance with Rule 9 
of Railway Servants (Discipline and 
Appeal) Rules, 1968, in respect of 
the Railway Employees under him." 

Sub-rule 15 of the Rule 9 of the Railway Servants 

Discipline & Appeal Rules 1968 gives the power to the 

Enquiry Authority to refus@ the requisition of the such 
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documents which are not relevant, to the case. The charge 

drawn against the applicant is related to the shortage of 

cash, which was supported by documents. The copies of the 

relevant bills were made available to the applicant. Before 

the Enquiry Authority no plea was made that theproduction 

of the originalbills was essential. We feel that the 

production of original bills would not have in any way 

'diprovdthe shortage of cash. The cash was found short 

in the Cash Box. The applicant has not questioned the 

shortage of cash. The plea of production of original bills 

as raised by the applicant at a very late stage and had 

been considered by the appellate authority. We do not find 

any infirmity in the order of the appellate authority in 

respect of non-production of the two billsn the material 

before the Enquiry officer the charges were proved. The 

enquiry report had not been challenged and as per the 

report the charges were proved. The applicant's case did 

not suffer any prejudice/injustice by the non-production of 

the two bills. The objection of the applicant regarding 

consideration of the appeal of the applicant by the 

appellate authority had also been taken into account and 

his objection has been rejected. We do not find any 

illegality in the same. The claim of the applicant for back 

wages and subsistance allowance has also been discussed in 

detail by the appellate authority. The same was also not 

accepted by us in O.A. No. 26 of 1999°. 

For the reasons given by the appellate authority, we 

do not find any infirmity in the view taken by the 

respondents. No interference is called for in the impugned 

orders. No relief is allowed. The applicantion is 

accordingly dismissed. There shall, however, be no order as 

:tO costs. 

K. SHARM 
ADMINISTRATIVE MEMBER 

('.'T.'CrOWoiJ.0 
VICE CHAIRMZSN 
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IN TEE CENTRAL. AtX'lINISTRATIVE TRIBUNALi 

GUWA}IATI BR4iCH. 

CASE NO. jS 	OF 2000. 
IN THE MATTER OF 8 

S1ri Gezaesh Chandra Dshingia, 
Son of Late Kuladhar Dehiagia, 

Resident of Village-Pathaiibarn, 
P.O. Pathalibam,  P.S.  Moran 

Di strict- Dibrugarhi Assam. 

Lit Emølovsd 

Senior Cashi•r, 	 - 
Dibrugarh Pay Of fics, 

Pay Beat N. 10. 

N. F. Railway, Dibrugarh, As saj,' 

APP1iICANT. 

Versus - 

The Senior Assistant Chief Cashier, 

NJ. Railway, Maligaon, 

Guwahati-781011, Assam, 

The Chief Cashier(J.A.), 

/ N.F. Railway, 

Maligaon, Guwahati-791021,Assam. 

The Financial Adviser and 

Chief Accounts Officer, 

NJ. Railway,. Maligaon 

Guwahati-. 781011, Ass. 

The General Manager. 
I NJ. Railway, Maligaon. 

Guwahati-781 011, Assam. 

S. The Union of India, 

/ represented by the General Manager, 
NJ. Railway, Maliga.n. 
Guwahati-781011, Assam. 

... RESPONDENTS. 

( 
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DETAILS OF APPLICATION ; 

1.. Particulars of the Order (i) The Order dt. 30.3.2000 

against which the appli- bearing N.CP/EP/(D/CAT/GHY, 

• caUon is made. issued by the 8r.Asstt.Chief 

Cashier(M.Q) on behalf of Dy. 

Chief accounts Officer (Cast & 

• 	 pass) N.F.Railway.Maligaon and 

received by the appellant on 

5/4/2000 dismissing the appeal 

dt. 1391.2000k without furnish-' 

ing the original, bills No. 13 

DWRP dt. 27.10.77 and 16 ZL 

dt. 7.11.77 which were vital 

Documents and the Hon'ble CAT 

directed the Railway Authorities! 

Respondents to allow the Appellant 

to inspect them and take abstract 

of the same. 

(ii)The order passed by the Chief 

Cashier(JA) N.F.Railway,Maligaori 

and Communicated vide letter Nø. 

CP/EP/3D/DA/Pt.II/96 dated 

14.2.97 signed bySr.Asstt.Chief 

Cashier (HQ),N.F.Railway, Maligaon 

dismissing the appeal of the 

applicant G.C. Dehingia. 

M2x4z- AJ1 . 

2. Jurisdiction of the S The applicant declars that the 

Tribunalo 	 subject matter of the order against 

• 	 which he wants redressal is within 

• 	 the jurisdiction of the Tribunal. 



('j  

3. I:.imitatioa. $ The applicant further declares that 

the application is within the •Ld.mi 

tation period prescribed in Sectioa 

21 of the Aninistrative Tribunal, 

Act. 1985. 

4e ,  Factsf the Cast 

The applicant is a citizen of India and his permanent 

residence is at Pathalibam Dehingia Village under Moran 

Polic. Station of the Dibrugarh District. He i s now about 

57 years old.. 

Initially he was appointed as a Trainee Cleric in the 

office of the Financial Adviser and ChiGf Accounts Officer 

of N..ailway, Panclu vide its appointment letter No.PNO/ 

AD/56/89 dated 21.4.59 and he has joined as such on 11.5.59. 

Afterwards he was promoted to the post of Senior Cashier 

under N.F.ailway. During the period from 1959 to 1978 he 

had performed his duties well and no advers, remark was 

made in. his service career. 

The applicant, while working as Senior Cashèer 

(Confirmed) in Pay Beat No. 10 of Dibrugarh Pay Office of 

N.P.tai]way, on 16.1.78 he found that there was a shortage 

of huge amount of money in his cash box, and he iimnediat.ly 

reported the matter in writing to his immediate superior.. 

the Assistant Divisional Cashier at Tinsukia who directed 

the applicant to report the matter to the Chief Cashier, 

N.P.Railway, Maligaon. The applicant reported the matter 

on 18.1.78 to the Chief Cashier,N.P.iailway, Maligacn. The 

Chief Cashier, N.P.ailway, Maligaon got the cash amount 

in Pay Beat No. 10 inspected and found a shortag. of 

Rs. 38,165.15 paise. 
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a) That thereafter, the authority concerned., instead of 

making a departmental enquiry under Rly Service Discipline 

& Appeal Rule handed over the case to the C.B.I. for invea-

tigation and prosecution for the reason best knrn to them. 

The applicant was placed under suspension w.e.f. 19.1.78. 

( A copy of the Suspension Order No.CP/EP/GD 

dt. 19.1.78 is enclosed herewith as Mnexure- Al). 

That ther.aft.r, the C.B.I. after cpleting the 

investigation based on FIR instituted a criminal case against 

the applicant under section 5(2) rIo 5.5 (i) (c) of the 

Prevention of corruption Act and also undera S. 409 IPC in 

the court of the Special Judge, Assam, Guwahati which was 

registered and numbered as &pecial Case Ni. 11 of 1978. 

In the said Special Case N. 11 of 1978 the prsecu-

tien has examined as many as 55 witnesses and four witnesses 

were examined in defence. The learned Special Judge also 

made a local inspection of pay Beat iqo.io at Dibrugarh. 

That after hearing the arguments of both sides, the 

learned Special Judge by his Judgment dated 13.6.83 convicted 

the applicant under Section 5(2) read with Section 5(1) (c) 

of the Prevention of Corruption Act ( Act II of 1947) sent-

encing him to undergo a. I. for one year and a fine of 

. 30,000/-' only in default to R.I. for a further term of 

twenty months and further convicting the applicant under 

Sctin 409 I.P.C. (Act 45 of 1860) and sentencing him to 

undergo R.I. for one year and a fine of is. 10, 000/- only in 

default R.I. for a term of ten months. The substantive 

sentences of imprisonment shall run concurrently. 



g) 	That against the said Judgment dtd. 13.6.33 the 

applicant has treferred an appeal in the Hon'ble Gauhati 

High Court which was registered and numbered as Criminal 

Appeal No. 85 of 1983. The said appeal was heard and 

posed of on 1.6.95. The applicant was acquitted and the 

appeal is a1low.d. 

(A copy of the Judgment dtd. 1.6.95 is annexed 

herewith as Anriexure. A2 ). 

it) 	The applicant begs to state that no appeal was pre- 

ferred in the Hori'ble Supreme Court against the Judgment 

did. 1.6.95 passed in Cril.Appeal No. 85 of 1983 of the 

Hon'bje Gauhati High Court. 

That based on the Judgment dtd. 13.6.83 passed in 

special Case No. i1 of 1978 the F.A. & Chief Accounts 

Off ic*r, N.P.Railway, Maligaort,. Gawahati-781011 dinissed 

the applicant from service by Memorandum M. CP/QD/ 

Shortage/Pt-I dated 9.1.84 without giving any reasonable 

opportunity to show cause. 

( A copy of the order dtd. 9.1.84 is annexed 

herewith as Anriexure - A3 ). 

That against the said order of dismissal dated 

9.1.84 (Ann.xure-A3) the applicant preferred an appeal before 

the appellate authority Respondent No.4, but the appellate 

authority has not disposed of the appeal inspite of reminders 

for the reason best known to them. 

( A copy of the said appeal dtd. 23.3.1991 is 

annexed herewith as Anriexure - A4 ). 

That the appeal which was filed before the appellate 

authority was not disposed of within time prescribed by 

rules and therefore, the applicant filed application O.A. 
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No. 26 of 1994 before this kion'ble Tribunal. The said 

application QA No. 26/94 was heard and disposed of on 

29.8.1995. The relevant portion of the order is quoted 

below 

" In the result following order is passed 

The impugned order of dismissal dated 9.1.1984 

is hereby set aside. 

The respondents are directed to reinstat, the 

applicant forthwith. 

There will be no bar for the respondents to draw 

up disciplinary  enquiry proceedings against the 

applicant if so advised and to pass such interim 

orders as may be called for pending the enquiry. 
p 

In the event of such proceedings being com'nenced 

respondents will be free to te steps in accordance with 

the law and the rules including suspension of the applicant 

if so necessary. The respondents shall taice the decision 

whether to draw up a disciplinary proc*eding or not or to 

close the chapter, within a period of two months from the 

date of receipt of the copy of this order. If the respondents 

decide not to draw up disciplinary proceedings the respon 

dents shall give all the consequential benefit including 

back wages to the applicant with effect from 9.1.1984 till 

the date of reinstatement as per the relevant financial 

rules. 

However,: in the event of the respondents deciding 

to draw up disciplinary proceedings the question of giving 

consequential benefits and back wages shall stand postponed 

till, the conclu.sion of the disciplinary enquiry and there 

after it shall be dealt with consistently with the order 

at the enquiry. If the disciplinary enquiry is cotunenced 
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it shall be completed withil* a period of six months. If 

it is not cznpleted within that time liberty to the 

applicant to seek directions from the Tribunal in respect 

of back wages and other consequential reliefs without 

prejudice to the enquiry. 	- 

The O.A. accordingly allowed. No order as to costs. 

Sd!-. VICE CHAIRMAN 

Sd/'- Z44RER (jui) " 

The applicant begs to state that no appeal was 

preferred against the order dtd. 29.8.95. 

( The copy of the order dtd. 29.8.95 passed in 

OA No.26/94 is annexed herewith as Mnexur. A5). 

1) 	That the applicant sent an application dt.20.6,95 

to the Respondent No.3, annexing the certified coPy of the 

(uhati High Court's Judgment at. 1.6.95( Mnexure- A2) 

praying for his re-instatement in the s•rv±ce. But the 

respondent No. 3 paid no heed to the said application. 

( The copy of the application dt. 20/6/95 is 

annexed herewith as Annexure - A6 ). 

a) 	The applicant begs to say that he was given the 

subsistance allowances from the date. of suspension i.e. 

from 19.1.1978 to 9.191984 and from 16.10.95 to 11,9.96 

till the date of dismissal from service. No subsistance 

allowanc, is paid to the applicant for the period from 

10.1.1984 to 15.10.1995 and for the period from. As per 

P.R. 53 and 54 and Rule 11 of the Railway Servants Disci-

pline and Appeal Rules, 1968, the applicant is entitled to 

the subsistarice allowance for the period  from 10.191984 to 

15.10.1995. The applicant further begs to state that the 

subsistarice allowance etc. are not paid as per Ru1es. 



Q)k That, the appliaatn was acquitted of the charges by 

the Gauhati High Court Judgment dtd. 1.6.95 passed in cr1. 

Appal No, 85 of 1983 and therefore he is entitled to all 

the back wages and other beneficiary reliefs as per FR 54(1) 

and the decision of the Apex Court for the period from 

19.41978 to 15.10.95. 

That as per Order dtd. 29.8.1995 passed in 0.A.N.26 

of 1994 the Respondent No.2 vids order No.CP/i/D/Shortage/ 

P-I dtd. 16..10-95 re-instated the applicant in the service, 

and on the same day i.e. on 16.10.95, the Resporident No.2, 

vide order No. CP/EP/(MD/Shortage/DAB dtd. 16/10/95 put the 

applicant under suspension. 

The applicant further begs to state that he was 

suspended on the same day, the date of his joining to the 

service. 

That the petitioner by his letter dtd. 5.12995 

addressed to the Respondent No.2, requested for inspection 

of the documents i.e. (i) Original Bill-bearing- AB No.13 

DWE dtd. 27.10.77 and (2) Bill, bearing AS No. 16IX dtd. 

7.11.77 respectively which are most vital document in 

relation to Article 1 of the Cbarge Sheet(Para 7 of the 

latter dtd. 5.12.95). In reply to the said letter the 

Respondent No.1, in his letter No.CP/QD/Shortage/Part-I 

dtd. 14.12.95, replied that - 

" As regards item No.7 of letter dated 5.12.95 and 

item No.3, of bills No. 7.12.95, nothing has been recorded 

as "original bills" in the listed documents and only record 

Document of disbursement of the amount of bills showing 

Bill No. arid date". 

I 



It may be pertinent to mention here that Respondent 

No.2 who has reinstated and suspended the petitioner as 

disciplinary authority and also heard the appeal as an 

appellate authority. 

That as per the direction of the Hon 'ble Tribunal 

the respondents have not proceeded with the departmental 

enquiry to be ccmpleted within April,1996. As no enquiry 

was held, the applicant had approached this Hon'ble Tribunal 

vide application, dtd. 18.6.96 in case No. LP. 71/96 in 

O.A. 26/94 praying for payment of back wages and other 

consequential relief. Afterwards the respondents came for-

ward with an application praying for extension of time by 

denying the bac]cwages etc. to the applicant. The applicant 

begs to say that inaction on the part of the respondents 

proves malafide & injustice in the case. 

That, the departmental enquiry was not conducted wiib 

established procedure of law and the rules made thereunder. 

The Inquiry Officer instead of soliciting the statements 

of facts & figures from the witness put leading questions 

to the qitnesses. Only four witnesses i.e. (i) Shri T.N. 

Biswas,. (2) Shri X.LDas, (3) Shri P. Sarkar, (4) Shri N. K. 

Baruaki were examined in the departmental inquiry. The 

Statements made before the CBI by the witnesses as early 

as 1978 were not produced before the witnesses. The most 

important witnesses, C.B.I. was not examined in the depart-

mental enquiry. 

The enquiry officer submitted his report with the 

findings. The relevant, portion is as follows - 

Pindjxaps : 

'ri the light of the detailed discussion as presented 

in the fore-going chapters, the findings against each article 

of charges are as under S 



Article No. 1. 

The charges fully established agginst Shri G.C. 

Dehingia, ac.Pay Clerk-10/DBRT, the defendant. 

Article Lb. 2. 

Charges are partially establisöd against Shri G.C. 

Dehingia, $r.Pay Clerk-.10/DBRT, the defendant. 

Article N. 3. 

Shri G.C. Dehingia, Sr.Pay Clerk-10/DBRT, the 

defendant is partially responsible for not closing Cash 

Book daily as per 951A of 1960. The charges of avoiding 

of checking by Inspector of Cashiers have not been establi-

shed. The allegation agiinst Shri G.C.Dehirigia, Sr.Pay Clerk-

lO/DERT, the defendant, did not hand over the charge to 

$hri LK.Dag, Reiliving Cashier inspite of being instructed 

by the competent authority has not been established. 
7 

ticle N.4. 

The charge against Shri G.c.Dehingia,r.Pay Clerk-

10/DBRT, the defendant, has been fully established." 

That the Disciplinary authority dittoed the findings 

of the Enquiry Officer and after receiving the show cause 

dtd. 25.6.96 from the applicant, dismissed the applicant 

from service with effect from 11.9.96 vide No.CPAP/QCD/ 

DAR dtd. 11.9.96. There was not mention in the order regard-

ing, bac]cwages subsistence allowance etc. though these 

facts were stated in the show cause. 

That, against the said dismissal order dt.11.9.96 

the applicant preferred an appeal before the authority 

concerned. The prayer portion of the appeal is as follows: 
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" Under the circumstances, it is prayed that the 

impugned dismissal order dtd. 11.9.96 be set aside 

and the appellant be allowed to be re-instated with 

all the consequential benefits including promotion 

in the service, payment of the arrear salaries to 

the tune of ts. 6,15,123.00 only ( as on October,1995) 

and further other consequential benefits." 

That, the Appellate Authority (Respondent 1'To.2) vids 

order dtd. 1il communicated through letter No.CP/EP/QD/ 

DAR/Pt-II/96, cftd. 14/17.2.97 signed by the &r.Asstt.Chie:E 

Cáshier(HQ) N.F.Railway, Maligaon, rejected the appeal 

without mentioning a single word, regarding payment of back 

wages and other consequential benefits to the applicant, 

the grounds regarding non-examination of the CBI  Officer 

in the departmental ,nquiry, non-payment of subsistence 

allowance etc. according to the statements prepared and 

filed before the appellate authority. 
LO 

The 4pplicarit is now 	years old and suffering frGm 

High Blood Preasure. If he is re-instated in the service, 
___ __ 	- 

he shal h e te retir& frQn service by 31 at July. 2000, arid 

therefore praying for early disposal of the case. During 

the period from 19.1.78 ( under suspension)  till date he 

was not absorbed in any of employment except household 

affairs like cultivation. 

That the applicant was not paid his subsistance 

allowance for the period from Peb.1984 to January,1995. He 

had to approach this Iio ble Tribunal for payment • This 

Hon'ble Tribunal by order dtd. 7.2.94 passed in OA 26/94 

directed the Respondent for paymeit of subsistance allowance. 
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x) 	The applicant begs to state that he had to face 

the CBI at the initial stage, then the Criminal Trials 

before the Special Judge, Assam, preferring appeal before 

the Hn'ble Gauhati }igh Court and afterwards this 

Mon'ble Tribunal. Then again as per direction of this 

Hon'ble Tribunal, the applicant appeared before the 

departmental enquiry, the appeal before the appellate 

authority and again approach this }ion'bt. Tribunal seeking 

for justice and relief. All these courses took 23 years 

to get a final relief. The applicant is thus physically 

and mentally and economically suffering during these 

long 23 years and therefore praying for early disposal 

of this application. 

5. Qrounds for relief with l.eaal Provisions S 

That the appellate authority (Respondent No.2) has 

not decided the grounds no.6 (Pan 6) of the appeal and 

therefore there is no judicious application of miAd due 

to lack of bonafide, 

That the appellate ;uthority as well as the discip-  

linary authority have totally failed to consider the case 

of the applicant regarding payment of back wages and other 

consequential benefits, the order of dismissal as well as 

the appellate order respectively are liable to be set aside. 

P.R. 54(1). 

For that the acquittal with benefit of doubt amount 

ccmplete acquitted on ments, and the applicant is finally 

acquitted on 1.6.95 by the Judgment & Order dtd. 1.6.95 

passed in CrJ.Appeal No. 85 of 1983 by the Hon'ble Gauhati 

high Court, and therefore, he is entitled to full pay and 

allowances from the date of his original suspension order 

dtd. 19.1.78 till the date of his reinstatement on 16.10.95. 
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I)) 	For that assuming but not admitting that the appli- 

cant is not entitled to any pay and allowances and other 

consequential benefits, he would be entiled to subsistence 

allowance from the date of original suspension i.e. dated 

19.1.18 till the final order of dismissal dt. 17.2.97. 

AIR 1997-SC-1998. 

For that the action of the Respondents by not paying 

the subsistance allowance, payment of back wag.s etc* as 

per rules, established the intention of biasness and vindic-

tive attitude of the authority concerned, and therefore 

there is malafide in the instant case. 

For that the pr.vious statements made by the witne-

sses xz=m examined before the CBX is not admissible for 

the purpose of corroboration and therefore the whole depart-

mental proceedings are liable to be vitiated. 

For that due to the setting aside of the dismissal 

order dtd. 9.1.84 the original suspension order dt.19.1.78 

was in existance till 16.10.95 as the said suspension 

order was not modified or revoked as per rules, by the 

authority concerned. 

For that the penalty imposed is not on the basis of 

the evidence adduced during the inquiry and therefore the 

dismissal 'order 1109.96 is violative of Art. 311 (2) of the 

constitution of India, 

For that the applicant was not given reasonable 

opportunity to inspect the original Bills (1) AD No.13 DWPF 

dtd. 27.10.17 and (2) AB No. 16 XUs  dtd. 7.11.77 which are 

the most vital documents relating to Article of Charge No.1 
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of the charge sheet and therefore* the actions of the 

Respondents are arbitrary based on malafide, the whole 

disciplinary proceedings are liable to be set aside. 

'I) 	Per that the Respondent No.1 Senior Assistant Chief 

Cashier of N.F.Railway, Maligaori, has no jurisdiction 

authority to act as a disciplinary authority under the 

Rules. 

Sch. II of Rule 4 and Sub Rule (2) of Rule 7 of the 

R.S.(Disciplirie and Appeal) Rules 1968. 

k) 	For that the Respondent N6.2 the Chief Cashier (J.A.) 

N.F.Railway,Maligaori, who acted as a disciplinary authority 

in re-instating and suspending the applicant heard the 

appeal as appellate authority and therefore the appellate 

order dtd. Nil, is liable to be set aside. 

Details of remedies exhausted 

The applicant has preferred appeal before the 

appellate wuthority (Respondent No92) and declares that 

he has availed of all the remedies available to him under 

C 
r~l 114 

the relevant service rules etc. 

7. Matters not previously filed or pending with any 

other court S 

The applicant file O.A. 26/94 before the Iiori'ble 

1- 

cr' 
Tribunal. The said application was disposed of on 29.8.96. 

The Horible Tribunal set aside the dismissal order dtd. 

9.1.94 directed that the applicant be reinstated in the 

service and that the Respondents shall give all the conse-

quential benefits including bac]cwages w.e.f. 9.1.84 as per 

rules and further enquiry is to be made again the authority 

with pospone the payment till conclusion of the departmental 

enquiry and thereafter it shall be dealt with corisistantly. 
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3. Relief sougbt  

In view of the facts mentioned in para 6 above the 

applicant prays for following reliefs after calling for 

the entire records and on perusal thereof a 

i) 	To be re-instated in the service as S&iior Cashier, 

by setting aside the dismissal order dated 11.9.96 and 

the appellate order dated Nil. 

A direction to the Respondent Nos. 1 & 2 respectively 

for payment of backwages from January, 1978 till the date of 

re-instatement(16,10.95) Rs. 4,56,337.00 only (Approx.) 

from Feb'1979 to May, 1995 as shown tx pay & allowances 

from June,1995 to 16.10.95 within the period as fixed by 

this Hon 'ble Tribunal. 

For.a direction to pay the subsistance allowance 

from 9-1-1984 to 16-10-95 within the period as filed by 

this Hon 'ble Tribuaal, 

direct the Responderts No. 1 & 2 respectively for 

payment of other consequential reliefs as admissible under 

the Rule9, within specified time. 

If re-instated in the servie as Senior Cashier in 

the N.F.Railway a direction for fixing the Seniority in 

the service- with promotion and scale of pay in the service. 

6Y Any other relief that may be deemed fit and proper 

in the facts and circrnstances of the case. 

1. Rules 5(3), 5(4), 5(5) (C) and Rule 11 of the Railway 

Servants (Discipline and Appeal) Rule 1968. 

2, Fundamental Rule 54 & 54 U). 
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3. (a) 1987 (2) $LJ 312 (CAT) 

A.F.Singh - Vs Union of India & Ors. 

1983 Lab I.C.  1846 	 'c 

ate Of Gujrat - V - B.C. Dwivedi.. 

1982- Ijab I.C. 594 Delhi 

Moharilal - Vs - Union of India & Ors. 

AIR 1984 - SC - 380 

Dattatrya - V - Director of Agriculture. 

AIR 1995 - SC - 1364 

Dy. Director of Collegiate Education - Vs - 

S. Nagoor Meera. 

AIR 1997 SC- 1998 ( July issue) 

Board of Management SVT Education - Vs - R. Shat. 

Art.311(2) of the Constitution of India. 

Judgment dtd. 1.6.95 passed in Crl.Appeal N0.85/83, 

Order dtd. 29.8.95 pissed in O.A. 26/84. 

AIR 1994-SC-10740 

M D Ecil - Vs - B. (aruna]cir, 

9. 	That? it may be mentioned that sarler the appellant 

filed appeal being Nc,.O.A. 198 of 1997 before the Hon'ble 

which was disposed of on 30/11/99 with a direction to furnish 

the documents precisely the bills, i.e. (i) Bill No. 13 DWRP 

dt. 27.13.7 and (ii) Bill N. 16 £T  dt. 7.11.77 ( on the 

basis of which the conviction was inflicted on the appellant), 

which were mentioned in the serial No. 9 and 10 of the list of 

documents. These two vital documents were neither shown to the 

appellant nor given any abstract thereof by the Rly./Respondents.1 

( The copy of the Judnent & Order dt. 30.11.99 

passed in O.A. 198/97 is annexed herewith as 

Annexure - 47 ). 
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10. 	That, the appellant has filed a fresh appeal on or 

about 13/1/2000 addressed to the Chief Accounts Of ficer (Cash 

& Pay) (Appellate authority) N.F. aly.,Maligaon, Guwahati-1 1. 

where in the petitioner/appellant has ta}en the point of non- 

supply of the above two bills on the basis of which the convic-

tion - was made in para 9 of the appeal memo. 

( A copy of the appeal memo dt. 13/1/2000 is 

annexed as Mnexur. - AS ). 

110 	That, inspite of the Secific direction of the Mon'ble 

C.A.T. vide order dt. 30/11/99 the appellate authority refused 

to supply the above two bills, i.e. bills No. (i) 13 DWRP 

dt. 27.10.77 and (ii) Bill. No. 16 ICt dt. 7.11.77 and has not 

shown the above two bills till date to the appellant. On the 

other hand, the learned Appellate Authority, without furnishing 

or showing or giving abstract or photo copy of the above two 

bills has disposed of the Appeal in a mechanical and arbitrary 

manner by its order dt. 30.3.2000 ( rec.ive on 5/4/2000) 

bearing No. CP/EP/0D/CAT,/GFIY and dismiseed the appeal and 

found guilty of defaulting recouping the amount of shortage 

of Rs. 38,151.94 ". 

( A copy of the Judgment/Order dt. 30/3/2000 is 

annexed as Aunexure - A9 ). 

12. 	That, non-supply of the vital documents i.e. the 

aforesaid two bills amounting to Rs. 38 0,151.94 has greatly 

prejudiced the appellant and in absence of the above two vital 

document the prosecution story falls through and any conviction 

given to the Appellant in absence of the above two documents 

is absolutelyillegal and without any basis and is liable to 

set aside. 
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13. 	That, the appellant has already attaird the date 

of Superannuation during the pendericy of the appeal/litiga-

tin and bheref ore, he is entitled to get the back wages and 

other financial benefits including increments- pensionary 

benefits, P.P. and other financial benefits and the Hon'ble 

• 

	

	Court, be pleased to grant him all the financial and other. 

benefits. He also prays for adequate compansation. - 

140 	That, the Appellant craves the indulgence of the 

Han ble Couri to produce and rely upon any official documents 

at the time of Hearing. 

156 	The application is directly filed. 

160 	Particulars of Bank/Postal Order filed in the respect 

of the application fee : 

Postal Order No. 	5'3 216 dtd. 	, i . 

. for s.50/' (Rupees fifty only ) in favour of the 

Registrar, Central Administraetive Tribunal, 

Guwahati Branch. 

I,  

4- 

13 
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VEIPICATION 

I. Shri Ganesh Chandra Dehingia, SGfl of L.ate 

• 	Kuladhar Dehirigia, aged about C) years, wroking now 

as Cultivator.  ( Previously Senior Cashier, i.F.Railway 

Dibrugarh,Assa) resident of Patha1jbm Dehirigia Gaori, 

Police Station Moran in the District of Dibrugarh,Assam, 

do hereby verify the contents of paragraphs_' g, 

A7 , 	 my personal knowledge., 

'andparagLphs 	 -- believe to be true On 

legal advice and that I have not supressed any material 

facts. 

Date 	IVo v. 
Sighature.of the Applica?. 

Place: Guwahti. 

p 	:1 
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CERTIFICATE 

Certified that the grounds taken in this 

appeal are good grounds and I:", undertake to support 

the same. 

iran Borah 

?dvocats. ( 

" 

I 
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/ 	 . 

taflcr, forL 

• 	$tandsrd Form of Order Of 6uspenaioDJ(Rule,5(i) of the 
BS(D & ) Rule 1968. 

NO CPJJ çp. • 	 . 
• 	 ...,• 	. 	 . 	 . 	 . 	 / 

(Name of the Railway Adminstration) NJ.RaLlway place 
of Issuel Maligaondateds 

i 	 I 

QRDR 	
I 

Whereasia diaoi.plinary.prooeedjng against 

	

ri 67. r. 	AS eA •-  cc 
C Nanie&.Design't1on of:the.Railway 8orvt) 

is oontemp1ated/pending 	
/ 

	

I:. 	 ,•.• 	
0 	

0• 

Now, therefore, the undarsigned( the authorIty competent to 
placothe.Railway servant' under suspension in terns of Schedule 

.I•lI &IIZ appended to R8(1)&A)Rules, 1968/ an authority 
montioneinproviaiotj to RUle 3(1) of. the R8(D&A) Rules 1968) 
in exerose of thepowera conferred by Rule 4 Provia Ia to 
Rule 	 R.les 3.968 hereby places the said Sri 

suspension with 
effect from 	 . 	 . 

It is fu'ther ordered that during the period th13 order shall 
remain .iziforece, the 
shell not 1e the Head Quarters without obtaining thep.revioua 
permission of the cbmpbtent authority. 	 . 

Signature s 

- --iI•' 
1esigf.tIcm of the Suspending 	•. 	

. 

AuthoxJty '/ Sai9,• 	0 	 • 	 • 

U. P. RaiZwq 

Càpy to 'I90 00490.00.0.0pny & Cash , Zaligaoi 
( l4enie & Designation of the Suspended Railway Servant). 

	

cltobstrueC0Pl 	. 	 . u ........... 

Mvocate 
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M.it1icf 
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. 
Oi 	fr flt'fyInQ 
fk 	t*i 	Lrifø 	fliimlicr 	ti 

tb Of dlIv 	of Ucu 
( luI 	UI 	OrnP 	4 fld 

Dj . 	opv 
it  y. 

/ Oio of innklnç1 over 
f 	II to Ui. 

r' 
IN THE: GAUHJTI Ii IC)i COURT 

I tj 	h 	CQuz I of 	Asaan 	Nagaland,140 t nu r 	Ix ipur 	, 

	

Oct1 	AL unachj 	I'L aU . . 	. 	 . h . 	- 

2£ 

tf4li 

RQui i 1 I 

CflJALpp;,u,EIrw (y  

Aiji " IP U Aw  Chandra Di hi r i o Ape1j • 	, • 	 ant., SIR 
v rs us.. 

? 	\ 
D 1  SP, I, , 	hi lloriç 	((_ifl,) 

. 	 _____ 
• 	l: 	I 	. - 

PRI'3C T, 

-I , 	I '1Il 	J! 	'SLI 	SMTI 	J1J fl CI 	ii 	IiAli 

j 

or th 	Appe11iu: 
5 - .. 

or the rpo(ck1)t - 
.. . 

jrc1 	-. 	A1dt or 	hc 

of •Juc1qmn, 

— Mr. A.Xibctticaryya, 
L'lr. X,Ajarw1 , AdVOCatC 

i— Shri D.KI -I2;arjk 	Sr,Advocate 

JUD:iENr & ORE'R 

This Appzl has been pr Eerret by the •.pc i - lant acj;i ri; t 
judgmcnt arid c -de: pa;d by the Special 3udç, Assrn, 

W1aU, cirl 	3 j 5pc1ai Ce -No.11 of  j97 

The prouecutlan cj 
in brief jEl that tile dccu'td 

'PP1iarit wifls pc;t:Ed as Senior Ciir in 	beat No,IQ 

of Dibrarh Pay Of five of N. F. kiillway. The aphe U nt x: ceiviJ .a 

total aunt Of i, 1, 0, 	. 1 '91 	. .. 	20 bi.I 1 	from Ra.L:14ay 

f or pi r:rl t at varjauy ?mp .1oye(.s in the IflOt) th of Oc tb r 
uid 

NOV nba: - 
 

in 1977 	fl 	mi 	uxi• of 	• 81, 	f 	jur 01 t:I, 
oi Ou1i L 	L 	LI 11s 	by  

b.:l1nc 	.)A1 	. 39,091 	oIon< with s. 37 '60b9ing 	he Valuj of 

188 }.V.fluu stag., Of 20 ));Ji$e C1Ih, . t.t..tj  

:3, 12915 wthpo:-d o he ;I tb h1r 

be 

Advocate 
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The appol1iric wj imputed 	th a11eitlOn of mis 

appropriationof said remainingaount of s. 3e,151 1 94 ar,  during 

physical verIfication, of his cah b1nce on 2 3. r.  W) a 

sum of R. 77 '21 found as .aainst Rs, 39, 129 15 áie. nd ch.rie w 

:Eramed against him under Sectton 409 I.P.C. and .;c. 5(2) re.cI wiJ 

with Section 5(1)(c) of the prevefltion of Corruption Ant, 19479 

In thi3 appeil appellant has cha11ened the sanction 	ç 

order as not valid sanction, order under the law. Further 

• ' grounds of challenge are, that (a) appellant was not entru3ted 

with the property in , question in capacity of being a Public 

servant; (b)'that appella,nt dis?onQstly or fraudulently 

msappropriated or otherwise for his own, used the said 

property, 

On the point ot 	uancticn, I x e 	irt:itl  

P.SV 2 4 	54 and 55 and the doonment it. P/59. The 

prosecution obtained sanction from the Principal Adviser and 

Chief Accounts Officer (P.W. 54), NJ,Ra:llway U/s 6(1)(c) of 

the. Act. Admitted position 4  was that the P.W. 54 was competent 

to give sanction order. Evidence of P.W.2 and P.W. 55 are 

categorical and. corroborated each other. It was disclosed 

that the sanctioning authority examined the ca5e discussed 

the matter, that all the documents of the case were produced 

before P.W. 54 and the same were e*amined personally, that 

P.W. 54 himself dictated the sanction order, that the facts 

mentioncd therein are correct as per thL,  record examined 

by hin. I found the sanction order, was a spe;kiny order 

containing. al]. :ctS pertaining to 	the 	a1leçel of fence. 	The 

subLnis3:Lon of Mr. Ajarwal1, 	learrwd counsel 	Inn 	the 

appellant, that the sanctioniri authority lid nut NVIY Its 

mind and did not give any ground of his sat1sficbion beforo 

granting the purported 	tnction, is not sUst)in'jblC 4 ,33 

as discussed above, hold that the tvitJence Of the witfle$3e.1 are 
to be trii COPY 

64... 



• 	clear and cteçjoricl,. I find no materi1 to tk 

diefererit view taken by the trial court. There is no 
/ 

.dispute that sanct.on is not n'jd1e formality or an 

crirnonious exercise but a'solemn'and sacroçjant act which 

affords protection toGoverflment servant against the frivolous 

prosecujon. On the mdterials on record, the concerned I 	, 	- 	. 	• 	 . 
a'uthoriiy' aftx arefl examination granted sanction to 

- 	 .- 

•..prosecute the. appellant, Moreover the submisz]ion of the 
' 	-. 	 : 	• 

arned couel' or the appellant that as offence under 
• 	

•. 	 . 	 . 	 • 

r.IPC inc1 P.C. 1\ct are on. different footings the scinction 

• 	. •., U/s -6o1 P.C. Act canot suffice the purpo;e of a sanction 	• 

'required, to be given for prosecuting the accused U/s 409 

13 misconceived and devoid of any forde or substance, 

'perusal Of, Ext.. /59 clearly, shows that both the offence 
U.4der i.p.c •  nd PC, have been covervd and 3eprute 

- 	
: . aoa for separate offences under Separcite Act are not 

qired when the offence- U/s 409 E.?1.C, have been read with 

he said se'ctjonj o f. the Act. For all practica' purposes 

e oftence U/$(l).() of P.C,Act and 3ection 409 of IPC 

are ,one and the, same, unddr the provision of Sec. 26 of 

Gener. Clauses 'Act, it becomes incumbent on the prosecution 

'.Agency to prosecute the Public 3etvant under the Ueneral 

,Law o' the Special law, Joint trial U/s 409 .P,C, and section 

'5(1) (c) is legal,' If prosecution decides to do so, it will 

"bepropeto do 8. Iñ.the same light separate 5rr1tion for 

prosocut:Lon on two heads of the s-ction3 of to diCL'rent 

states are not the intention of the legi1atiire. In that 
CoftZed to be true Copy 

view of Lhe matter 1 uphold the f;Lndirg of the ti i:i1 COUL t. 

Adv 	
The next point rgardjng entru9trn(nt, th m *iturlis 

On recoct are th evi 	of! P.W. (1) Thri I)htc Jeer 

P.W. 2 3hri G.P.ve jrrjrj  P,, 52 Shri K.T, Kunclu dfl'i 

documentty evidence are Ext. P/S. 6,7, , 9, 10, 12 to 33 

The three proscut1on wjtnesr;es in ths?ir depoi,ti';itat'd 

that the cu3hjer5 are the custoc1jan 	the 
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riceived y them.afld it is th'ir duty to rnke 
the lisburse 

imnt'a$ per the hills and rtULfl 
he bills, both paid or 

/ 
unpaid. aonQ withthP unpaid ia3h, if any. to th'? 

DiViiOflc 

.,cashier or the A;sistaflt Divisional 
Cashier. That they are 

1sO required to subrnit'a statement of asqet and j
ahi1itie to thC 

above authorities. shoifl their position of 
paymfltS etc. 

- Dihi 
These witnesseS stated that the acued_aPPlt 	

ngla 

received Rs. 14 20, '711 '91 pa5C c
oncerning 20 bii is from P.W. 

5 

 1 

sisttflt DivisOflal Ca3hier du.rifl the perio betwe!fl 3.10.77 
As 
to 7. 2. 71. Al:L :the amouflt were d1y en?red by the accused 

appellant in his ow hand in his cash oo tt. P/9, p/i2, 

of the afOre9Iid bills and amouflt have 
p/13). The receipt  

. 	
not been di8pUt.d y the 	

but the fct5 h. been 

clear:LY admitted by 
him in his titemeflt U/s 313 cr.P.C. The 

efltrUStfleflt, 	
1., 20, 711 '91 pise' to the ccUC( was 

establihedbY tho8e docueflts. The entrustrnefltQf the 
amoUflt 

• 	to the accuSed appe1lflt has been proved beyond 
rcasOnbhle 

doubtir hi8.CpactY: 	
public 3ervant. Mr. Acrwl3, learned 

counSel fori the appellant has 
made an attempt to show that 

Om 
the evidenCe it was clear that éithr the 

DiViSiOflL 

Cashier or 1:he 
Assistant DivisiOflt1 Cashier is the drawing 

and j3bUr5hing 
oUicer and there1Ore the appellant canot be 

• .•• .• 	sii to have been entrusted with the rnneY in questiOflJ th.t 

appellant wa si1Y a pay clerk, whose duty was to pay the 

amounts to the peJ:Ofl8 concerned as directed by the AsiStaflt 

Divisional Ca3hie. This argueflt does hold Qood as in his 

stateIflflt recorded U/s 313 C:r.PC0 in quetiOfl NO. 

he adrnitted thts entrustment. ELdenCe of P.W. 
I i 	 l cateOri 

• 	 and each of his statement was proved and corrObOad with 

dounnt8X evLdiflCe which were exhibited in the trial. From 

stand of defenCe in the trizti, jt j C.'jUCflt thit, 

cntrsted with the rnon'?Y, but 	
hOd to tuke 

ocate
leave du to hi jndipO tiori he left the rernaifltt 

	mOUflt 

i the Ircnsf alioted for th4t purpose in hi roo(fi, namelY 
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I 	

2/ 
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namely heat, No.10 Chamber, ari when he joined atI recOVerY 

rnOt?W1S not found there and the Iro.nsafe\aS in a broken 

condition, purpose of which was t,prOVe that money has hen 

taken away by bre&kin the Iron safe. On the above reasOn 

I hold that the .mouflt of R.\ 1,20.711 , 91 wa entrusted tä the 

appellant as a Pablic Servant for piyment to the concerned 

p e sons. 	 . 

The, 
main point for consideration is whether the 

' 

	

	
allegation of misappropriation of remaining P. 3O,11'94 

has been establis1d beyong reasonable doubt. 

The .findin of the 
trial court was that proecuti0fl 

.had .een abl,é to c ab]ihe the nqn payment of ts. 24, 117'UL3. 

• But on the other hand trial court found thit prosecutiofl had 

not led ny .8peifiC evidence to establish the individual 
a  

non paymen.t of the bills and s the defence did not dispute the 

nonpaYmerit of. the bills and therefore nonpayment bcot'fle 

apparent from the hills theselVe5. I find 	
fore 

I n the su l )miss .~ 011 of  Rr , Agarwul th0t. pLo;eCUti0n ci) not 

bring home the oUcUce merely on the non submi5i01 	the 

point th the trial ProsecutiOn has to establish its own 

case beyofl reasonable d
oubt* on the basis of the material on 

record that tril court'S vI that this 1cufla 01 th:, part 

• 	of th pro5PCUtiOfl cafl: not 
dislOia(?" the foun1tiOfl of th 

relied
de  

rosectn c;e The trial court apprert Wy/on 
th1? VjflCC 

of P.Ws :i, 2, 3, 9,14, .41 and 55 nd .the on the 1iocunienL1ry 

evjdeflCC' natnely Ext. p/13,. 11(4), 13 (8) 	14,  

25, 2g (1) (2), 47, 4. 49 (:), 50. 50(4) (5) (6) (i), (o) (9). 51, 

	

51(8) (9) (10) (11) (12) (13) (r4).. 52, 58. Cho'- ntt'tilR 	3 

whether 
eefl L 

sufficient to 	rove th 	L1ort I yi? :t'.1 n':n dl bu r Irflpflt 

L 3. leqed by 	which 

o 	s. 38, 151 94L the persons L 	we 11e 
I'CI to h.ve not 

been pai.d their due were not e.juined. Oth'n I nf I rinity ot: 

• 	 s alleged 

the proiocut.L0L 	thii 	t1t, r i' who wr C ' 

persCflS , who were rot paid thcir dues 011 t o thr ;for' 	id 

Cordfled to be true Copy  

* 	 •'•1 

..- 
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bils, naly, ;  xt 14 to 33, 	reover prceCUtiOfls 

seeed' to be bwe11ced 	as it fai'led to pini point which were 
,. 	 / 

the bills out Of hop 20 bills, in xspect of which the 

* 
Qrtagf3Q Its, 	51'94,tOOk place. 

Regard;Lng the raisappropriEltion of Rs. 3€3.151 1 91 the 

material witness was 	 K.l3arUJ?.. all. his cvidene On 

record was that appella 	181.1 1 77 handed over him two 

Ext. /15 and p(29 for Rs., 13,014 1 83 and P. 11,103/- 

',.espec1;iVelY and, he made payment of t.hoe bills on the same 

clay. The practice followed in this respect has been di:3C1OSCd 

'in acCSQd'5 etn;wer 'o his question. No.15 recorded U/s '313 Cr.P.C. ' 

/S emflere1 froiri th • materiai3 on record, it is to be 

consider& whethir ali'eQatiofl of miapprC)priati0fl açainst 

.the accude appellant, has been based on uspCiOfl only. In 

a criminal cae prosecution has. to bring home the prth9ecutiofl 

case ,beiond reasonahle'dOUbt and 'mere supeciOfl and inferencec 

• can not be drawn by court to the prejudice of the accused. 

...Mr. % A(arwla. Learned counsel. for the appellant has submitted 

s the:prOE!CUtiOfl 
failed to establish the misapprOpriation 

of R3. 3E3,151 ° 94 by riot, producifl9 any specific evidence 

$'• 	• 	•- 

	

'.: • 	•'' tht rial court only Ofl.8UspS-CiC'fl convic:ted and sennced the 

• 	 1 accused without. evidence, 

	

:; ' 	 -• Records shcw8 that afLel? the entruttfleflt of the 

arnouritOt pameflt as di8cU3$Qd dbove, the petitioner m id 

some amount.tO t.hepersOris and took leave on 21.1A.17, 

leav:Ln'afl amount of 
R. 38,151*94 as non disbursed. It is  

also evidence on rtcord that the appellant whei took cick 

leave he did tlot hand over the ca;n to P.W.. 41 N.K.arUQ. 

In his statercflt recorded under  30cti011 313 C1. . 1.C. (Aru;wer 

to que:;tiO.fl No.44) uppellar!t admitted that hi sfe and 

tcg room W3S 
kept. locked by him. The stand of the adcuaed 

to be ttue  napy been takem in the answer to questiOn No.77 of the 

St 	tI'ifl(.flt. . . . 

£dvoca 

- 
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statement U/s 313 Cr.P.C, wher€in his case .is that on 
/ 

hisjc'iniig date on 16.1,78, /$si3tant Diviionii C.shier 
• 	 / 

.asked hiin, to :hend over charge to K.(.D.as P.W. 10 when he 

•cdme to :Oibrugarh on the`.,s..iaiedayndprepi3r?d pilpers ready 

or charge report, be went to pen the lock of his t'Pfl. 

•room and found the lock dfeCtiVC 	pened the cmbodded. ifc 

inside the tIOng room and the .;irie w 	oun dtfecti'.'e nd 

keys could not be fitted.prperly: th;it when couli open 

•aftr sometmt?1 . 40,000/ kept byhirn t1erein found 	
to 

rnissirig.;Thecorrectnes8 of this e>p1anation of t- 110  accused has 

be x,mnited from the ;nateria cn record. The accw;ed inCormed 

K.K.DLs (.w. 10) this fact and irnimdiat'ly ruhcd to 

Tinsu):ia and net P.W. 1. .and 	r epoter3 the matter ho advised 

1 	hini to go to •Mligacn to report. P.. 1 also 	cO1flpaflie5 

the accused to Maliçie6n. On.,thi8 point whether •tria1 courts 

• 	findIng' can be .acceç ted as he ci;b1ievc?d this sttement 

• 	'holding that the matter was not repottEd to P.W. 10'nor this 

factwas.discicsed in Ext. p/43. Tri1 court iirrivt:d  to 
the 

. its finding further taking intocon'ideration o Lmemorn1um 

of Ir;pection prepared on the b 4is of the Dihruyarh Pay 

Office on 26.53. The said local In3pection report 
.5, 

 j 'inicec that the trial court did not find any evidence 

of tampering with the locks during local Inspection on 

26 0 5.33, which was aipp&rently made af ter a long lpie of 

• 	k time of al1egeL occurrence of temparing with the locke. 
• •• 	• 	prosecuti.on 	• 

ApparntJ.ydidThot contest this plea to prove beyond 

reasonable. dqubt tht the defence explar.ation was false. 

This .sttement recorded U/s 313 Cr.P.C. has been corroborated 

• 

	

	by the oral ev:Lderice of P.W. 1 and fact of informFng the afore- 

said facts er? not disputed or diapproved by prosecutionJ 

rather evidenct of P. W. 41 N. K.florua surortd the stat(uut 

(Ques tiori No.62) which ca tegoricfl.y strited th:i t je)erlt 

(P?th0 time o, ç;ivincj evidence) lck 'f t;w I vv.ron.•OQ11 

of Uet No. 10 .nd • the miri door- we:' chi ri 	i t wldq  

te 

- 	S 	 S 	 '5-- - 	-. 
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as found out of order. Apparently on 26. 5. 83 when the 

• .'•, 	Inspection was made was replaced by new lock. 0r perusal 
/ 

of the Memorandum of local Xnapec'tiOfl dated 26. s.83 it was 

seen that". TMA gap of ('22 c.m. from top frame to wooden batten 

inner door an4 16 cm forn top frame to brick wall end) of'the
• 	

y 
t:'the' top of the outer door remains when door i kept 

'H locked 	Itma2sSile for 	sm11 b2oraVrY slim man 

to en 	t 	 t gaj wit). .soredçult. "(underline 

I ''  

• supplied)'. 

	

• 	
• Further "The only key of the safe is smi1l in size in 

•corrariS4fl to" t' bigger size of the safe." 0-n this ,materials 

on recor4' two views are 1possible re;arding rn1apprOpriati0fl, 

of' trio. a'nount in questiOn and benefit of it shell goin 

	

• 	
favour of the accused appellant. 

iegardinçi plea of sickness the finding of the court 	• 4 

below was' that accus l
ed took faLse plea of sicknc;S to 

• avoid handing over of charge to P.W. 10 K.K.D8 as he had 

	

• 	• 	alreay mis_apI)OPriated the amount by that time. This 

finding was vehemently challenged by ,the learned counsel 

; for the appellnt who has submitted that this findifli was 

• 	based not on evidence on record lixci but baQed on suspeciofl 

and .reumptiOn only. In tnis regard evLdenCe of P.W. 1, 2 

an 	.W. 10dEXt..'P/43 , P/44 are re'evant. P.W.l's 

evidence was that he received the letter for leave Ext.' P/43 

from P.W. 2 on 21.12.77 and 1etter.Xt. P/44 from P.W. 

2 at MaligaOn.. The ádmi tted f,ct was that on 21.12. 7. 

P.W. 1 as ct Tin3ukia a nd the 1cttr 'as is;uPc5 at Maligaofl 

• 	and there is no evidence on record that: whn Ut.  

• 	received th ig 1ettr  dated' 21.12.71 he ciirect:'d the accused 

appellant to hand over chrçc to P.. LO. Ler Ext. P/44 

is dated 23,12.77 and it was handed over to P.4. 1 at 

Furthtr dni1tted fact wa ':hut ,ccu;eJ wai on 

F dvoca 

j,'lVt 



- 	--- .---•r--- 

J j 

::$!.y • 
0 

IN 

leave from 2.3. 12,77 to 15.1.73 :hich ;hi.ws 11 L nu 
/ 

ins truction ws i3.,5ueC to the accused to hnJ Qv?r ch 
/ . 

.betweerL.23.12a.77 to 1.5.1.78 as he'a on iick ltave'., Pccudrd 

admitted that P.W. 1 asked him to hand over ch.i' .e on 

16,1.'7, When he wiflt to report his joining at Tinsukia. 

o fault cnbe inuted to the .ccucd for not 

handinciover chargq from l. 12,77 to 22.12. Ti. This can not be 

• 	
.. a strong circuuztances to Uisbelieve the ieJ;enCe story.. 

Further.the stronq sus pkcion about; trut;hfulnes' of the 
$ - 

accusedlying.sickfrom 21,11,77 and tis can not be taken 

as a. c;Lr.cumtances, to sh 	that plea of ickncss was 

a1se. This 3uspeciOn was iputed to the accwed. on the 

basis 	that. the accu3ed disbursed ;ymnt o bii1i- 

xt.'/28 and P/63 on 26.11.77 and 1012.77 .repective1y 

ie. di.iring his sick leave. But rnatGrils on r?cord howsthat 

(Ext. P/28 e,xhibitcd by P.W. 1 established that) this 

'exhibit along with receipt shoses that there is an endoreiw.nt 

— 	 MncHF 	 No_ 15/14 dt. 26.11.77 k '. 
• 	

' 	 .a_j ' 	 — — — 	— -- - r - 	 - 

Apparently the enctorsement does not show who has made 

• . •. 

	

	• the endorsernnt and no, ziçnature put below the endRrsenleflt. 

On the other hand ieceipt No,14/15 dated 16.11.77 thows that 

Qffice'of the $hr Munsif ,receif*.d the payment from 

.orcshop Account Officer, AczuSed 4a3 not the work3hop 

Account Qffice 	This 	ows that. th 	CCUSCCi did not 

make the payu'nt on the bill kxt. p/26 on 2b.1).77. hence 

no 'question of strong suspicion regaidiflg ic}cneSS of the 

accused can be maintained. The relevarit mtcrialS on 

record in 1;h.L3 regard are evi'ie'nce of P.Ws. 7,8, 23 and 52, and 

t. P/58 and P/60 , Evidence of P.W. 7 an1 U are belied 

by the evidence of P,Ws. 23 arid 2 who corroOrat'?d the 

On those dates 1.n 	 cc;' 	w.s not 

pre8ent In Ledo 	made' no p.ymePt7 this fact ai.o fjnth3 

corr000ration in the stuternn1: Of accused U/ 3.13 Cr.P.C.. 

.kc.cbrlifl'.JlY. . . S 
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Accordingly thJLt circumstances cannot: be taken ino 

consideratIon aga.Lns t the .acàus/ed/appe11artt. 

From the dence stand'the fact of thcft. a emerqod, 

can not be bushed aside as the Inz3pCtlOfl Repolt dated 

26,5.85 and the utatoment recorded U/s 313 Cr.P.C. has made 

can be talien out as a case for reasonable probability in 

	

'favour of the cence than the pLosecutlon eviclenc'e, 	
w 

preponderance of itvidtance may not he do t xml nod by the 

nuer qf, WithO8es but 	the greater weight of all 

evidences which do a not necessarily mean the greater number 

of witness.es. 

• 	 :tn.the above d.Lscusslon which was energed from the 

facts t t.,the LLc:cusedaPpel1aflt was as a public servant 

was entrusted with an account of money to make ptyment but 

aterdistuinc some amount, the appellant tcok sick leave 

and was absent for some period. Some amount (according to th. 

• 	azcuaed. about 	40 , 1000/. and. according to Proecution 

JL . 38,000/- and 0 d)li tundJ.abursed which was left by 

heccua'd in the Safe of strong roomof his Beat No.106 

ie locked the $a E Wi .h the money • When he joinc1 his duty 

after the sick leave e found the lock tampered and the amount 

he ift Wái a missiflg from the Safe. Irtapect,ion Report dated 

26.5.83 gvo dotLUed description of the c JiLton of the 

Strong roc,rn.WhichopiriedabOUt the pL :obabilltyof entering 

1.1 boy t  ç thc.Lr pu rc3on tits AJh th'i do t'at. t. V q f 

• .Matter ,  was ii meLLatey, reportedtO 	 p.w.lo.'rhia 

e 'i denc a have 	probab ii i ty about the miss! on of money which is 

of greaterweiciht and convincing thart the evidence which have 

been op3ned by the prDsCcUtiOfl 

It is well settled principle of law that when the 

accused qives easoni.ible and probabla oxpianat.LU, it J-fl  

for the prosecut:.L)n to prove affirma tively, th L t:l 
te CO?1 

b 
expLain.3tL)fl . 0 • 

- 	.• 



I 
• 'plaina.30n is 	f:1sc. 	As 	stated 	iu'.Ve 	nil 

on :the part oi 	the. 	ccusd t 	produce evi1nc' 	to prov' 
• 

his defence; 	he can do so on ,the oral or dcrncflLry 

evidence reliRI 'by the ptosecution' In th 	t CIe court '  

,r.equired'. to probe and cqsidr the Inaterial! 	relied upon 

by' the dfenc 	'insteud of 	raisiflq adVerSe ajinst the 

accuQed. 	It is the COULt who requireS to probe the 

• 	• s,tanc1,rd.,of preponderance 	of pos;ibi1iti'?S 	in 	f°iyour 	of 

• the 	accused as prQSE'CUtiOfl can ;ot 'rnke 	out 	i 	cv1,'_ 	ff'rom 

the weaXnens 	of 	the defence Ca9e • 	A 	it i5 	tOUI'I(.1 	pronCnce of 

petit;Oer on th. 	dates 	allcge' 	b 	prosecution w: 	not sust;ii- 

nable 	frpm, the evidence of P,W:3. 	23 and 	52 	u'3 Ext.' P/28 

'and 	xt P/63 '. 	rther2  from the evidence adduced by the Fu 

• prosecution whEtther frorh the conduct of 	the 	ippell,nt 

strong circurfl3t\flce5 	that accused was 	avidiric 	inspection 

....... becU3e he. did not hv' the requisite money can be drawn to 

prove his intention of misappropriitiOfl. 	In this regard 

except evidence of P.W. 	14 InspectOr C 	ihier 3hri T.M. 

Biswas 	'proecutiOfl attempted to prove 
that a strong 

• 	
. 	

circumstaflC5, bias 	found 	acjain t 	the 	aàcus.ed 	; 	he wan 

A' 	• avoiding ins;pection of his cash from 18, lie 77 to 20.11.7 7  by 

absentirg hinlf, 	because he did 	not have r'qui3ite cash 

i, 'his hand, 	Ec'ept 	oral evidence P.W.14 no other evidence 

on' reco,rd'ava,lble which can be said to be lerd by 

the p,•os.ecut.pn . 	This witness only came to verify the 

• 	8cCOfltS. 	Bt 	idence of P.W. 	39 	'3hri 	K.Ro/ 	rJ docu- 
u 	ev 

mentary' 'evidence, • namely, 	Cxt. 	83 	shoois 	that 	the ,Ccu'd 

as present in the office and made payment to P.W. 	39 	Thri 

R.K.Roy vide Ext. P/83. 	In my view from the evidencE? of 

PoW. 	4'. regardiri 	stroncj circumStflCeS 	:Lrnputiflg 	itntiOfl 

of ntisapprOPriaticmn is not sustainable and can uot be 

CORI tne explainarti0fl cdiv' 	by  

ocate. 

 

As diSCUS(?d ;jbOvC, the 1CCU5ed hd b"n &)IC to 

prove that exp 	fl 1ai1ti0fl g1Vonby him aS buth ,rubble 

I , 	 • 	• 	•• 	 - 



71 

1i 
 

probable and reasonable Judged by the s tafld3U(J of? 

prepc'nderarice of, probbiltY.. In.Rrbindra Kumii. L)eyv3- 

State ofQrissa 43 (1972) c1L.T.I. (Sc), the Apex court 

• 	 held that the Evdence )ct does not contempl3te that the 

• •, 	accused shouldrove his cas'ewith the :5arne stricne33 

nd rigour as the prosecutiofliU rqqUir(bd to prove a 

Crminal chge0 It i5suffjcieflt if the CCUIC1 is eble 

to prove: his case by the star1ard of prepOneraflCe of 

S 	pO8ibilitiCS 08 envised .U/s 5: of the vidence Act, a 

.reultOfw4ch he succeeds not because he proves hi3 
point 	 •• 

case to theLs.sbUt because probdbilitY of the version 

given by hirri throw; doubt on the prosecUtifl c.e. 

TheriforeprOSecut 0 fl can not be sid to have e;tnblibCcl 

• 	 the aase.beyOnd reaonab1e doubt 	That the mode of 

'proo:E ,by standard of beriefit.Of doubt, is not. pp1icable 

tO t 	aCcusedd where .he is called upon to 1,rove his 

S 

	

	 case or,  t.o prove the exceeptions of I..C. which he sek3 

ji 

r 1  to re).y. Thit/is .sufjcie(t for the def 	to tive a 

versiOn WhiCh crc 	in probubilitY with L: uLOCCUtiU 

v.ersion, fO : that would be suf?fiCCflL 1  to cast 	iuiCiOfl 

• 	on the procutiOfl case entailing . it reJctiI) by t:he court. 

prom the above dicuSiOfl, tr 	f md i,i 	 r:d ill the 

rris.appr0pr1uti0fl., of cjovt, money has to be con.Ldred. 

•
In AR 1992 SC 1490 (Sornnat •.v.- ta 	of 	IVI 

The Apes COUrt, hel.d that 

Theccfl be no doubt t1It bI:ori a puhUc 	ervint 

can be convited of an off'?nCe )/s 	under 4MCti 

Section 409, The prope:ty which 
 

mis apprcpria ted must b 	u t1 t C. hi w. 	wol (1 

' in any rnner, • in 
 

section doe; not provide h1t ii enti 	t.tn'?nt of Uw 

eC0Pl property should be by some or 	e or th 	iihU nt rc L vd 

ie.tO 
tho 	opory o tW pctiQfl !fl \ho1C WtH).0 

ioa 	it is received. Aa 1on ai tI 	rcu 	it •ivn 

posses:10fl of prop •rty for a pïCi. fic 	1OSe or to 

• 	• 	deal with it in a pariCUl%r n-rtner, Lh 	wner$biP 

• 	 • 	being in 3Ome. person. .ot.hr thw 	•. ru:'i. he 

can . 
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can be said to be entrust.e that p:opert t) be 

ap;plied in accordance with tli' terms of. entrustmeflt 

and for the benefit of the crvi ner. The e;<pressiofl 

• 	 eritrusted.in Section , 409 j' u,ied in a wicI SOflCP and 

includes all cases in which prcperty is volutarlly 

handed over for' áspecific purpose ond dishonestly 

• 	' 	disposed of contrary to the 
terms on whtch po55e33iOfl 

has been handed over. It may be that a person, the 

property is handed. over may be an cogent .oC the per9Ofl 

to whom it is entru3ted, in which case, the ajent comes 

into possession of it on behalf of his principal, 

fratdulent:ly nis.appropriate the pcoprtY. lIe 19 flOfle 

the less, guilty of crime to collect money on behdif 

of another is entrusted with it. A person uthorise to 

-' 	collect money when the amounts are paid to him, and 

through the person paying may nolon'er avo the 

propriety interest nonthe less th' pernon on whose 

behalf it was coilected'becOmeS the wnr as soon 

•as the atnoupt is rnded over to the per3on, SO 

author 	.o collect on his behalf. 

"The full definition of the tam.? U/s 5(1) (c) cuntain 

• expresaly 	propbsition as to a state of mind. The 

dfination states that the act, i,,e.'mipprOPli 

• 	•' 	t;Lon , çonversion, or allowing any other person 

o to do must have been done dishonctlY or 

• 	' 	" 	f,radulefltly. Every ingredient of the of frnce, is 

stated in thu difinition itself. If the mental 

• 	' ' elemeflt i8.p,roved,' to have been absent in any given 

• .' 	-' ' case 'the crime, as defined above, is not committed, 

• 	' •' lookee at from another aspect, the of 
f'wce having 

'i 	been fully defined, nothing amounts to that 

crime; wich does not satisfy. that definition. It 

ould indeed be anamolou8 to held that while in 

• 	 the case of mnisappropriatiofl 1 nd CoflVt..iUfl, the 

section requireS that it must be done et.ther 

1ishorie3tiy, 'or fradulently a pe30r irorbtI 	morallY 

- innocertt of blame could be held vica:i('' ly li'lljl 

for art asjstant5 crime without 'there being a 

dishonest or fradulent mind,' 

• 	 (CbatterjeeV3 	
taLe c nihar, 1IR l95 Patna 311. 

CêtitO 	
• 	 ' 

it Is 

ocat 	 - ' 

If 

FA 



:4 

, :, !~11%?T  !! ~ 
. 	

~ 4 	 I..  ) 
	 C~)  

'S 

• 	 -. 

"It! is not, necessry, in ?very CSt? to ,rOV? in 

what precise minner the :cud ha3 dealt with/ 

appropriated the goods of his manner. Th jueition 

Is one of intenuion and nt a mater oC dirrct 

proof, but •çjiv.tng a f1e accOunt of what. he ha 

done with the çoods reeived by him m ay be treated as 

.a stronç ci.rcurntaI\ce against the accu.std. In the 

case of rorvant charged with rnisappropriitiofl of 

goods of the m.str, the element of Criminal offence 

of Mis-tppi;9priatiOfl will be established if the 

pet;itioner proves that the servant rceiv'd the 

• goods, th.t he was under the duty to account to his 

•ma3ter and had not done so. If the failure to 

account due to an accidental lose, then the facts 

being within the servant's knowledge, it is for him 

to'explain the loss. If .t.he. f3ct3 are within hi3 

knwledce then he has to prove them. Of course Iropdor 

xiø has 'to establish a prirn-facie case in the fir,!t 

instance. It is not enough to etabiish fict which 

• give rise to a 3uspicion then by re ,as ori of Sec. 106 

Evidence Act, to thi ow onu: 	n h mi to t 'v' lila 

innocence. To establish Criminal bre.ich ut tiust, the 

PropL'it.ox is not o'1ied to nreci e tn.1i of 

misapp)pii'fl of 	e proper t j rent: rU.I 	'l to t.ho  

s€,d.: Th . e . jaincipal_in 	 of the 

-dishon ,:!st 	I 3teLY.5 

fai1UrC,12. 0 f an obi 	 tu iccoiLO 

poOert'E.$is if proved, may in the liht. of 

otber circums tances, Justifi.Mbly lead to :.in inf.'rencC 

of di lonel3t misappropriation. Conviction of a person 

for the offence of criminal breech of trust m.y not, 

in 311 ces, be foundid merely oh his I.iiluri to 

account for tt property ent:custd to him, even when •- 

\ dity is impoied or him1 but ibere he is unable to 

	

account or renders an eplaination for hi 	rti.Lure 

to account which i5c unture. an inCernCe of 

rnisapprcpriatiofl with ds:Lntent m:y re.3tlY be 

made. (Jaikrishna Das Mo,oh3rda Don1_v;- St --i te of 

iornhay, AiR IV60 sc.6 139". 

• Mr. O.K4 azarika, iearn(1 j'ocial Pubi ic 1rOSYCUtoL 

has relied his jubinisiOfl pointing the tti:"ttS of 

	

recorded U,/s 313 Cr. P.C. 5.Uppor ti n t:1 	1nipuned 

i) 	 • 	 • 	 • 	 - 

• 	 • 	

' 	
j uIame ut . . . . 

ate 

1 	 - 
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jdgient. Mr • Faza rika has urged the t the p v.1 J 

in Sea, 31.3 Cr.P.C. intend to,.SeCUEC to the accuc3 an 
/ 

opportur4tY to explain the eyiere ai:iainst hin, rtnd 

therefore. to benefit the accused and not to opuraLea8 to hi 

• 	detriment. It is further 8Xflitt(d that t 11 p1nclple li 

• 	that beEor8 the demagi.ng points in the proseCUtl'fl evidence 

•: 	
are used against the accused for determining his tiulit, his 

pointed attention • ;houldbC drawn to thcrn one by "ne in 

h order to afford Lm o:pportUflitY of qiving epl8!ntiOfl7 that 

from his stateme1t recorded under section 313 Cr bP . the 

.11egation of mi:sppropr1atiOfl has been p:oved, tht 

xp1ainatiQfl rl3Qr(liflg theft is aLtrthoUcJht. which other 

materials on record accused the ci; cwnstanCes proved 

otherwise. That both oral and documentarY evidence and the 

.trong circuutOfl,Ce8 has estab lished the prosecution 

a3O beyond rea&onab)1e doubt. From my dicUSSiOfl5, I 

C30fl8 tEiflUd tO hold tu 	the oxp1 jni tjon ' vtn U/n 3 3 Cr .P •C. 

o 
are suEficient -to raise doubt about the itetiofl of 

misapprOpria tiLon, a othO r re la ted requl rernen t • i o, such a 8, 

use of the money for his own use ,c1d not be establi8" 1 . 

• vest.igtiofl wio could not e8,tab1.Lahth 	
the mis_aPPrOPri8t 

amount. was usud in his construction of huse or In any 

other way for his porsonal gain. The evidence appearing 

• 	
-; aga1nt him regarding misappropriation has been explained by 

t ho ncCU Od • Th(I fltT)Lflt a 11 ((J 	t 	h 	pp r 
fou.nd missinct and the loC)( was found tampered. The itetil 

an record also corroborates the sit.uatl 
)flS and p()1 t,Ion 

of the s trong room whe re pos s ib I ii ty of the f t c n not be 

tled out. In that view of thc matter, the .bini.I5Ofl of 

Mr. Hazarika that owing to the 	
.Lssion of: th (Jul t. as 

disclosed in t.h.e statement u/ 313 Cr.P.0 • tTh flCcUf3!d citn h 

conv:.ctcd on his orn p1ea. Ai:Letjtion .f 1fl19.J)1ri3t.tOn 

has 1n denied by the aCCUSjCd in his steu' , nt: 

to .bQ true • 

• 	 C ritd . . 
Rdvocate  



)'1<s statement with a cogent exp1iifldtiOfl. A cs' in this 

cf4li11. 

16.' 

ON 

has to be seen in the to,tiiitY and it 	is 	riot 	safe 	to 

/ 

;rOSUIflO- S omething lead 	tJe 	COflS idtrati01i in 	tItit 	Line 

without 	jving3fl eye: to th& other aspect of 	the 	total 

cCum1ttCe5.. - 

Coz,sideriricJ thEe totality of 	the mater i313 On record, 

.11 

to hold I cons';ined 
tnat prose)ticfl 	.jii'd to oring horre 

the chr.ge u/ 	409 'I .9. C, 	and SectiOn 5 (1) (c) i: e'd 	with 

Section 	(2) 	P.C. Act. 

	

H3 Ornis1.Ofl to nofl deposit o 	eminiflg 0riisui:"J 

.mOuflt. to the authority concerned can not be.H;'' 
 

i ntentioriii omis ion as an omir; ion not onl "hiJ he 

nonctiOfl to h intentiOnal it should be i.Llc. 
/ 

inadvertanCe of duty may, 1e-d to loss of propertY, for that, 

• appropri.ate eltcrntiVe action is aval labl( J3ifl5t a. 5C.t3Ofl 

: to the uthoritY.. Money was •entrut.eC to th iccued, but 

his a ct has ne;Lther reslted in :.:roi fuI. qal n to him nor h; 

he acted dis o:3 tly, as from he uv,tdenC'? oi r'cord 

estab1i;hed that he can not bQ ccnvicted for crimifl]. 	e)Ch 

• of ,  trus t. Negligence Ofl the pirt o iccuse c.. nOt be ruled 

flflY 
out as he ut have been C.3UtiOn about keepiftj tLhe :e'?mai  

amount of,  mon'y i the safe, whn it wzs shown that th 

aO,'tfl' s troric: room its not 	for 	epiny money ii )ce that. 

ut necjligeflçe • on the part of 	" pxSOfl iii th pt lot '11UCC of 

his dties wduld not warrant a 
Corl(: 1 1 1s  ion of' his guilty mind. 

- )!rotn :h 	abov(.. dicu:iOfl 'vn t:li 	' tIt''(flL 	f
It 

some wLtneSSCS are taken at 
 their face "lue, thy do not 

sats'Ey the inrcdieflt 	
Sctjon 409 i.P.C.. 111d 	c.52) 

reaC.( with SectiOn 	(I) (c) . PrcUtiOn 	
not. hc.iftj 

\hol1? the of fence OL mjsapprO:7ri tion beyoud 
 

doDt. ro the evidence on rec(I it 	nt 	CC"tlC 

e 	
the tro 	ci rcur3 ta nces 	

Of' 

	

p rUV' 	Lite of I n' 'e 	Nt 	 t 

j kva"  
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• Evideces Oiiy 1 vei1ed au 
/1)  j general trma. ation 	In 

In ije 	the ;eaondjscus 	d 'bbve 4 . 	i % acquit the 
Z-CCUsed 	on be n(.?I- .L.t oe doubt U/s 409 

•tad 
I,p.c, 	Scctj 	5(2) P 

P.C. Act. 

Ithe re,st1j. 	the appeal is 	aflced. 	 • • 

.. . 
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• 	C C • L • Ch ac3.da ) 
FI & Chief 1cco.t Officer 1  
N. F. Baili:iy : fla1igaQ, 

• Gauhati 	781 011. 	• 

'•~ 	 . 	
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r d 	 L 	 Off Ic o of the 
'5 	 Fi\ . Chief Accoct s. 01 1 Ic or, 

I. 	

e 	
•, 	 N. F. RjJ1 Wa.37 : flcJ 	1'11 , 

N 	 Griuliatj — 731 Oil. 
r 	 I  

Momoraidum No.CP/GCD/Shortago/Pt. I. Dited, tho 0t1i 3un./84. 
: 

- 	 .. 
i1r Chri Gnoih Ch.Dohingia, Pen br Cashier • . 

	•: Ci doruspusicn) has iboon cc*viotod of criminal charges 
under oeticn5(2) fl/W r$ocl tn 5(1) of the Provonttcn of 

up Currtimcand noticti 409 of the I.P.C. and 	ticod 
to dorgoI for a term of ,  no year nc1 to y fine of 
Rs,3O,QO0/.' (iipoos thirjy thouiand), In default to 11. I,, Cor 

. ................... a fr toiof;2Q mth fortho flrst offcc wd B.I. 
for a termofno year and fine of 1.1O,OOO/" (1u4)oo3 tcn 
thow3nd), 	dofauli, 114  I, for a Lurtlior torm of 10 itcuths, 
for the soccct'of the I1'b10 nech1  Judge, Assam , 

• 	 nt5.tutw1 agiirit the said 
hrL Gnosi,qh Doh:Ingla in pocia1 case IIo.11 of 

	

I 	 II 	< 
H 	AND WIEThAt$ it ii con iclorcd that 1 ho caiduct 

or tho•ahrj Ginosh C.h, Dohingia which has 1ci.to this 
calvicttcfl&s'or grivo rnisecduct 'o w to bcndor htq further 

H 	. 	 sorvico undoirablo. 
I 	 • 

	

I 	 'AND h1]311FM an opuorttr ity w' g iven to 3hr1. 
Gioh 9h. Do g it, . to niako reproontiim ai the rcqosod 

	

I 	pityordismi!8a.l vido rnoJorandum No.CP/GCD/hortago/Pt. I 
dated 9th Dec./63 to which t1 ri GanozhCh. DolUxigia 1snot 

o ubrntttodxoprositatim. 	 . 	• - 

H • 	 .2. 	
'. 

•N.OW T1 FOU! 1  In exorci.;o of th0 powers ca 
ferrod by Ru].ó;14(i) of 'tho RaLt4ay Sorvants (Dic1pJ1no and 
Appeal) Rulos,-1963, the tnidorignod hrcby di Pie3 the 
a1d 3h.ri Gios:Ch Dchingia f roinservico.w.of. 

The receipt or thio Hiomoronduni 'Jionid be ac1iou- 
3cdgod, 	

I I 

• 	h.riGanoshCh,Doh1ngia 
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, I 	
The Gthieral anaer, 

,. RaUway, Ia1igaon, 

tLi ata 	 . 	' 	
GWaat 	18 1 011 

1ated the 23xduguat, 1991, 	' - 	
7 

In 
,:•• 	

:. • 	 . 	 ,,• 	

: 

l 	 4)1 	 )'t14 

M *pe4 xidor the provisioflø $o* 
•&

't 	I 

' t

I> 	 I 

k/ j3 	perante (Diøcipline t 

L 	
I 	 \ 	\ 	 4 

I 	
?1ppeat) 'u1, 2968 against, 
- 	- ' 	 -.-.-.---------------------. 	

t 

	

I 	 , 	

smLer oar dataa 9th Jcniay 

•A 	 I 

, 	
1984 paq8ed by hri 	Cede 

t 
Aàcounts ofioz•1 f' & 

I•% 	
/ 	, 	I 	 I 

	

c 	4' .'ta1igaon, Quwa1at$ 	' 
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. 4te 0 1 49B'  

; 	 :i 	: 	
appt111ant i' 	 I 
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Railway Quarter No, 51/P 

Chiring Gaon Railway Colony, 

P O O,'C j.Ro  Building, 

Dibrugarh, A55arn. 

./ormerly working as Senior Cashier, 

LP. Railway, Dibrugarh. 

4 

--- -. 

The appellant begs to state as follO4s 1 

c.4i-QL (l4.lLk 

___>• ( 	That the appeUant-isa citizen of India 

and his pennanent residence is at PaLhalibain 

•Dehingia village, under Mix== Moran Police 

• Station of Dibrugarh J)istx.ict. lie is now about 
0)  

S years old, having one minor child and his 

wife completely depended on him, lie has no other 

source of livelihood except cultivation. 

L2) 	That the a &.lent, while working as 

Senior Cashier in Pay Beat No, 10 of Dibrugarh 

ay office of Z4J0 Railway, on 16,1.1970, found 

that there was a shortage of huge amount of money. 

in his cash box, and he imediately reported the 

	

/ 	matter in writing to his immediate luperior ' the 

Assistant Divisional Cashier at Tinuki*, vhO 

wood 	 true Cop? 

	

to 	 . 	 • 	 directed,.. • 

4vocate 



It 

••,3 - 

kc' 
directed the appa3ant to report the matter to 

the Chief CashierN.F. Railway at ftaligaon. 
'p .  

Thereafter, the peflnt reported the matter 

On 18.1,78 to the Chief Cashier, Maligaon, The 

Chief Cashier then got the Cash and accounts 

of the apefl.ant inspected and found a' shortage 
Y.)JJ-.QL 

of, R3.38,165 1 L5 paise. The epel4ant was further 

directed to write a letter 	 as dictated 

'0 

by his superiors. 

That the aelant was under. the impression 
- a 	 that a departmental enquiry would be made in this 

regard, but ultimatelyfound that the casig was 

handed over 'to the C.B.I. for investigan for 

the reason best known to the authorities 'concerned. 

ThL.sed on the First InlorTnation Report, 

an enquiry w* made by the C.B.I. and ultimately 

the aet was nt to the Special Judge j, Assent 

Guwahati to stand hi. trial under Section 5(2) 

r/o section 5 (1) (c) of ti:e Prevention of Corru 

ption At and also.under Secton 409 of the 

Indian Penal Code, The letrnec1 ecial Judge 

frmed the charges under the said Stion Lc 

against thel 	 YThe p'U.fl- 

pleaded not guilty to the aidcharges 

CarJied tobitrue C0PY 	 contd.... 

Advocate 



/ 

(.)

That the prosecution has examined as many 

as 55 witnesses to prove the allegations and the 
c- 	

I 

aant has examined four witnesae5 in 

his defence. A local inspection was made at the 

pay boat No. 10 of the Dibrugarh Pay Office of 

the Na'. fly. ,  and thd memorandum of Inspection 

was also ubmitted, 

(6) 	That after hearing the arguments on both 

the oides, thó learned Spcia1 Tudge by his 
vv 	 C>-- ('Q) Ij 	7- 

Judgment dt. 13.6.83 convinted the aeet 

&e..Unnt sentenced him to undergo R.I. for one 

year and to pay a fine of Rs.30,000/ (Rupoes 

Thirty thousand) only in default to RI* for 

twenty months under 3ection 5(2) nw Section 

5(1) (c) of the prevention of Corruption Act, 

1947 and R,Ie for one year and a fina of .10, 000/ 

(Rupees ten thousaM) only in default to f.Xo 

for a further term of ten monthso The substantive 

sentences of imprisonment shall run concurrentlY. 

• 	 () 	That being aggrieved and dIssatisfied with 

the Judgment date4 13.61993 passed in the 

abov case No. 11/1978 your plit has filed 

an appeal in the Guwahati high Court which was 

registered and nubered as Criminal Appeal'NO, 85 

Th said appeal was amjtted for final 
Certied 1o e true Copy  

hearing.... 

,d ocate 
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hearing nnd the applicant waà enargeu on iail 

ide order dated 1 9.9. 1 983 passeu in Criminal 

Misc Case No, 392 of 193 in connectioi 'with 

C riminal Appeal No •  85/ 83. A xerox copy of the 

said order dated 1 9.8.83 is annexed hexw1th as 

Annexure 

That the applicant bogs to say that the 

said Criminal Appeal No, 85/1983  is not yet 

disposed of. 

That based on the judgment and cowict1on 

dated 13,6.1983 passed in Special Case N0, 11/1978, 

Shri. C L. Chadda, F.A. & Chief Accounts Officer, 

(Respondent No, 1), N.F. Railway, Maligaon, Guwahati-il 

v ide his Memorandum No,CP/GCL)/Shortage/Pt_ 1 dated 

, 9th J)ecember, 1 983 has asked the applicant to make 

V representation on the proposed penalty of dismissal 

------------ 'i of th 	 fro 	i e appellant m 5er ce within 7 days from 

the date of receipt of the memorandum. The said - 

memorandum is annexed herewith as nnUJZ Ii. 

• 	 •' 

10, 	That in response to the said memorandum 

(Annexure-Il) the applicant has sent his reply 

C 	- 



• 	
-6- 

ated 15.12.1983 by registered A/D p03t. In the 

dais reply amongst other the applicant has 

stated that the sthSist0flCe allOSlaflce given to 

. 	 the applicant bias 
stopped from June, 1983. That the 

memorandum dated 9 4 12,83 (Annexure- II) be kept 

-' 
c,

in abeyance till final disposal ol' the C riniin&L 

Appeal. The applicant's reply daed 15,12,93 is wev 

annexed here\dth as 

ii, 	
That without conside ring,,the reply of V  

the applicant dated 15,12.83 ( Annex"re 

Sri C L .  Chadda, F A. & Chief AccountS Officer, 

Respondeflt No. 1) N ,F ,Rail!aY, Maligaon,Gu.ahati- 
CP/QCD/Shortage/Pt_I 

0 	781011 'ride his memOIfldUm No. 
	V 

dated 9th JenuaXy ,19+ has djsnhi5ed the appl1C .8fl 

from his seriice viit effect from 

copy o f the order dated 9,1,+ is annexed herewith 

as 

to be true Copl 

Advocate 
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For that the discipliflaxy authority has 

not considered the pa reply of the applicant 

dated 15,12.83 filed by the him in response 

to the show cause notice (.Annexure- Ii) and 

therefore the order of dismissal dated 91,+ 

Anrioxure- iv) is liable to be set aside. 

For that tht applicant was not gBen the 

reasonable opportunity to show cause and 

therefore natureal justice is violated in the 

instant Case, 

For that the disciplinary authority has  

passed the dismissal order dated 9.1 • 8i 

(Annexure-1) by v lolating the prov is ion s/ 

decisions laid down under Rule 11 of the 

Railway Sezváns (Discipline. & Appeal ) 

'1 \'4 	Vuies, 198 and therefore the Impugned 
ots 

dismissal ozer Is liable to be set aside 0  

• 	)J) 	For that the disciplinary authoty has 

committed an error in not granting 

rii14Y'A nllowance while the Cr. Appeal 

ceralecl 	 COPY  

advocate 

— -. 	 - - 

t o . 85/83 (G,C, Dehingia, vs, State of Assarn) 

is pending in the Hon'bie Gauhati High Court 

for final disposal. The denial of subsistaflCe 

allowance is In complete violation of the 

decision of the supreme Court (AIR  1983  SC 803 

State of Marashtra vs 0  Chandrobhflm) 



-8- 

E) 	For that the order of dismissal is too 

harsh and sev e re in the Ins tan t c as e In v jew 

of the decisions of the.Hon'ble Supreme Court 

as well as the decisions of the Hon'b18 Gauhati 

High Court. 

1) 	For that the applicant having no adverse remark 

in his seriicö career in the past the Impugned 

order of dismissal Is too harsh 1  The applicant 

is suffering 4I1 heavily for these long 10 years 

For that the applicant having seried the 

Railway administration for long 25 years without 

any adverse remark the Impugned order of dismissal 

is liable to be set aside •  

For that the applicant having no souxce of 

li'7elihood to maintain his family and the 

Old parents, the Hon'blo Tribunal consider Us 

the case of the applicant on compassionate grounds 

For that it is a case of doubt jeopard 

For that tho no departhiental proceedings were 

innitiated by the disclplinaxy authority to 

impose the penalty of dismissal from sery Ice 

and no charges were framed against thee applicant 

For that in any view of the matter it is a fit 

case for this application. 

to be true CopV 

dvocat 



( 

• 3, That immediately after receipt of dismissal 

order undermmorandum No. cP/G/$hortage/PtZ 

dated 9th Januaxy, 1984 the appellant could not 

file this appe4witn the period of limitation 
..-- 

• on the followin grounds s 

(a)' thatan appeal against the judgment 
H 

and conviction dated 13th June,1983 
• 	 . 	 1 

passed by the Special Judge, Assain, 

	

I . 	••.' 

Guwalati in Special Case No. 11/1970 

was filed in the Hon'ble auwahati 

Fligh'Court which was registered as 

Cr, Appeal No, 85/1983. The said 

• Cr. Appeal was admitted and stay was 

• 	
. :granted on 19,8.1983 by e2ilarging the 

• 	. 	appellant on bail. 

that due to peerty and extreme. 

difficulties in the household affairs 

your appellant could not suixtit the 

appeal against the dismissal order 

dated 9.1.1984. 

that the appellant was under the 

impression that the said c4. Appeal 

No... 85/:1983 iwould be heard and disposed 

or  

of expeditiously expecting that he 

would get acquittal in the Cr].. case. 

	

0 	 contd... 
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(a), Thatyour appellant was suffering from. 

llnes3 and rnenvtai agony due to the 

punishment meted out to him since 

1982 when his subsatance allowance 

were stopped. The old parents of the 

petitioner were to be looked aftet 

along with his minor members of the 

family.' The appel1nt had to face many 

difficulties for the period from 1983 

to 1988. 

£.1 (a) That in the year 198 the appellant came 

to Ouwahti and enquired about the Cr1. 

Appeal No. 85/1983 filed in.the Gauhati 

• fligh Cotttt. Re came to know that the 	' 

paper book of the appeal was not ready 

and therefore the appeal could not be 

heard. 

(If) 	That again in the year 1.989 the appellant 

had eniire%the appeal and came to 

know that the paper book of the appeal 

was' not prepared. 

(g) That in the year 1990 the appellant has 

t joarmecl to be 	
C0P1 	approached his engaged. counsel to know 

•• ;.':' .., 	
•'; about the case. The engaged coael has 

te 
:' .• A.& ; 	1,1 	'infOrmed the appellant about the order 

dated 19.3.9e which read as follows s- 

.,...,....- 	.... 	 '' 



• 	$ 	,1 - 
-, •- •- - .1 

V 
- 

1 
1 0 	D 	E 

8hri 3.N, (hetie, learned coueel for 

• the appellant and B.B 	Narzaryi learned Public 

prosecutor.eubwitethat in vieW of the 

in.the ce, it shall nOt 

• be possible t. argue the appeal withoUt paper 

book.. 	- 	'• 

cordingly, let the Paper Book prepare 

• oxpeditiOulY whereafter this appeal ehàtl be' 

listed1for hearing. . 	 - 

Sa/' JJ4. Srjvastava. 
• Judge. 

• 	
(h) That your -. appellant begs to say that there8iter 

• eeveral' orders - were passed-. in. the CroAppasi 

• C1 preaiati)n. of ',the Paper Book of the appeal. •. 

- 	
-.4 	

- 

But U11 dte the appeal is not heax. 

I I 

U) That yourappellflt was suffering from malLg' 

nant$tricture'*f Pxtorus from 14.8.90 to 

•• 	 • 
3011.:90.I and thereaftsr.tO eubetanti&te IILS 

illriese,.MediCaiCertificate (xeroxed) issued 

3ec3. tO'' the -professor of Medicine, Tropical and 

• 	 -. Infecti91s Diseases. Assaut Medical College & 

-4 	
- Hopitl, Dibruarh is enclosed herewith as 

• (A):U 

• • 	 Under.... 

4. 

} 
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Under such circumstances, it is prayed that the 

delay in filing this appeal be condoned on compa- 
''  

scionate and humanitarie* grounds and' for ends of 
- 	 - 	 - 

sustice, equity_end fair playa 

it ja, thorefore, prayEd that the appellate 

Quthority may be pleased to - 

C i) Grant subsistance allowance to the 

appellant with effect from June, 1903 

till final disposal of the Cr.Appeal 

No, 85/1983 (G.C. Dahingia Vsd State 

of Assarn) which is pending in the 

• Hon' ble Gauhati I4igi Couxt for final 

disposal. 

( ii) Allow the appeal, reinstate the 

appellant with all the back wages with 

effect from 19.1.78 by granting other 

benefits to be entitled by the appellant. 

Allow the appellant to be heard personallY 

accompaxid by a person specified under 

to be rn.ie CoPY 	
- 	

Rule 24 of the Railway Servants 

(Discipline & ippel) tule, 1968 
docate 

And for this your appellontGS in duty bound shall 

over pray. 



1 	

$4' 

13 

VE RX P I CJTI ON 

I, 8hri Ganesh Chandra Dehingia, on of  

Shri KD. Dehingia, aged about 51 years, by 

profession cultivation (Ex-Sr. Cashier) NJ. Railway, 

Dibrugath now residing at Railway Quarter No. 51/he 

Chiring Gaon, fly. Colony, P.O. C.fo,  Building, 

Dibrugarh, 2ssam, do hereby say that the statements 

made above are true to my knowledge, inormaUon 

and belie 

91  • 	 ( hri G.C. Dehingia) 

Yours faithfully, 

, 

(ri Ganesh Chandra 1)eh ngia) 
Chiring gaon fly. Coiøny 
Railway Quarter No. 5J./P 
P.O. C.R. Building 
District Dibrugarh,Assem. 

F A Ri.i 	£cru4Js 6i 

J\I 	' (RtJcc1, 

W-X-& 	%L4Jl Wa1t!3 
'1 

C$tS t0  

, ocate 
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I.  

Origina) Application No. 26 of 1994 

• 	 Data of (
.Jocisiun t This the 29th dy of Augt, 1995. 

1HE OU'BLC JUSTICL SHRI I.G.CHuorJ, VICCHInr• 

THE HfJN'BLE SHRI G.L, SArGLY1NC, 1U10CR). 

Shri Ganash Chafldt'a Uehingj8 
Son of Shri Kuledhar Dehnyja 
t/j8 - Pathaljbam 
P.S. l9oian 

Oictrict - Uibruyarh 
Aasam 	

•... APplicant  

By Advotü Plr. P.K. fti&ahri 	
01 

VOIuUO.. 

The Finncja1 Advjoi & Chief AccownL Et O('ficoi, 14 .F.fli1way, 
Pblig3ofl 
Guwh li-78101 1 

The General l'l.inayer 
N.F.Railway, 
rli1iguon 

Guwahtj...781,rJ11 
A&am 

The Union of IncJ.ja 
RepreBented by the Genural M3nag 	 • 
.F. Ri1wey 	 * 

...••,• fl uupondonts  

None pro.gnt For the rosponoonts. 

ciLa 

ThuS U.A. is dit5ctd agajn 	the order of disrnis& 	of 
the .&PPlicant fromsorvice passed by the IA &Cfuj, N.F. Hai1uitiy 
Wi ted 9.1,1984. It arises un(Jer the f0 11Owing circumstanc98 I 
2. 	

The applic1nt was at the mathrjal time workiny 
Be Senior 

Cauh1. lie wc proSucuted in a ci ininal case and was convicted by 
-•-**-* IF r-- 	 ' 

C0 * 	

sr 
 to 

 Q9-T 
oca 

119.11j 
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the Criminal Court under Sect1ø 	5 (2) read with Section 5(1) of 

the Prevention of the Corruption Act and Section 409 of the i.P.C." 

and sentenced to suffer rigorous imprisonment qrid to pay fine by 

judgetnent and oroer dated 13.6.1983. 

In view of the aforesaid order of conviction which was ji 

• passed by the inoinod Special Judge, Aseen), Cuw1aU in Special 

Case Na. 11/78, 	the IA & CAD paseod the impugned order dated 9.1.84 

dismisjng the applicant from Railway sorvico ir exoicise of powers 

conferred by Rule 14(1) of the Railway Service JUisciplina and Appeal) 

Rules 	1968 0 
 AgaInst that oider the applicant had preferred an appeal 

with the Department on 23.8.91. From the written statement 	it appeara 

that that appeal was not ent  ertained on the ground of delay. 

Against the order of conviction passed by the learned 

Special Judge the applicant preferxad Criniinaj. Appol rio. 85/63 in 

the Hon'ble 6uwahtj High Court, By Judyamont and Order dated 1.6.95 

the appeal has been allowed and the applicant Is acqulited of the 

offencea for which he. was convicted by the 	Trial Court. 	The applicant 

h& thereafter filed ' the ,  instant O.A, on 4.2.1994 praying that in view 

of his acqutal the impugpecj order of dismissal daind 9.1.1984 be 

sat aside arid respondents be directed to .rajnstath him in service with 

all barrnfjto inolucil.ng bHck wagoa'wjthi affeot from 961.19u4. 

RB can be seen from the written statement no full fledged 

dtfpir 1unial enquiry was hold against the applicant but he was prosecuted 

in the Criminal Court. However the order of dismissal was passed under 

Rule 14(1) of Railway (Discipline & Appeal) Rules 1968 mentioned above, 

64, 	
in view of the fact that the applicant has bean acquitted 

of the criminal charges for which the order of dismissal was passed 

he is ordinarily required to be reinatatod. 	However ainco the judguinant 

of the High Court In the Crinal Appeal shows that tha applicant has 

;14  • 

acquitted on bonn fit of doubt and the acqul in not a clean 

Al 	cqual we think that although the irnpuynu 	order 	y be set aside 

COPI 
tr 

vocoLva 
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54 
on the ground that the vary bsi& thereOf does not survive 4 
would be in fitness of things to leaVe it open to tho 

rOfiPOflrt 6  

to' draw 	
ciJtUY poccodifl for the alioyt)ci mi.;condUCt if 

CO 

advi&ed 

/ 

In the result following order is eassod 

The impugned order of di8rfliS1 dated 9 6 1.1984 is 

hereby sot aside. 

The respondentS are direCtfld to reint2 the øpplicant 

forthwith. 

There will be no bar for the ospnndOntS to draw up 
I 

disciplinarY enquiry procefldifl983th6t the app1icnt 

if so advised and to pass such inturifll ordel& US (fl 

be called for panding the enquiY. 

In the event of such 1oce'difly5 being corn:nenCCd rospondcnts 

will be free to take steps in accordancO with the law and the rules 

jncludifly suptiiOfl 
of the applicant if so nocos&rY. 1110 repunci0flt8 

shall tuko the dnciiOn whother to draU disciPlinurY proceediflY or 

iiot a-cd 
cicnM th ch3ptUr within a period of two rnuntJ 	

fu , In thn di Lu 

 Lo 
of receipt of the copy of this oidor. If the re6POr1dt 

nidfl not 

thaw up disciplin1ry proceodinYB the ro3pondo 5  Shdll give all tiU3 

c"nq jcn . J;' 1 hs2nfi Ls inc lutiin; b.ck . r to 
thu .. I ic! ni 'i U

11 

effect from 9.1.1984 till the date of 

as per the relevflt financial rules. 

• 	
however in the event of the respondents dcidiflY to draw 

dinc iplinir y procoediflYB the quntiiifl of çjiv thy 
Coll WMIllulitia 1 

bonofitS and bick wages shall stand postponed 
till the conclusion 

of &ho uicipli1V3FY 
enqiiry and thuroifter it shUll be dealt with 

- • -- 	consibtently with the order at the e(quirY. 
if the disciPlinarY anquirY 

1 r4 
-. 	 ..- 4. 

I 

•? 

- 

- 	.•, 	 . 

..,I, 

V 

V.  

I 
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is commenced it 	1l q bo, ompleted within . 	eriodof six inonth5. 

V 1-it is not completedw.tthin tht t.imo.1iberty to the applicunt to 

seek directions from the Tribunal in respect of back wayes and other 

consequentiel reliefswithout:pejudjce to the enquiry. 

'1IU1;r, "It 

 

The (J.A* acccrdingly alloted. NO order as to Cstse 

a 

Sd,'-. VICC CI14IR11AN 

Sd/i. rimn (#DIIN) 

k;t:rtjrjcj io lic true 

git1Iii 	tiif 

count I:rIc 

1rlbtjnt 

Ii. 

;: •j 



Al 	- 

Af  

JM 

2hr1 Guesi C, Doi'i1cia, 
Ex-Sr 0  Cah±or., 
Cbir1rg gaon itly, Coioiy 
13lock o.51/F. 
p.o.C.i1,r311d1n /D1brugh. 

To 
The i?1rincia1 Pdviscr and 
C1ef Accuunts OfjicUl, 
N 1  A 	i.Lfly. 	a.i1 goa, 
Giti1N. 71011. 

• 	 p'ircugh tki Cbia. Ch1o.r 
N.i?Riy, MaL1aon , ond 

• 	 Dii.1Oi'i1 C.i*ior 
N0F.lid1 ,fly/2 iflutdT. 

Sub s 

Ret- Yuur rn e1,rwidun i- ,1iP/GDiStiCf 	u/Pt I dt ici 
e -- 	.. .• 	- 

M'st -osV., ctfLjjy 	11 1rri your JuJ ttett1on 

t th t. f] L i tin. ief 1I n 	coidor t1n and rioce sry 

3t I C a, 

Ia That By juöt'r orior dt;d 1J7OJ 

sod In :pCCiL'11 case No, ii. or IW'N by 

•Sci31 Judge, 	uhiti, i: wi 	oii1ctOd 

uiic1r 	ction 	red '4th 	ec;iun 5(1)(o) 

of the pxev.ition of corrupt;ion Act;, W47 

,Vt)V1'and sctIori 409 I.P,C.nd sentencod to 

	

• 	 Ii-, 	'' undergo rIgorous 1prIsiorirnont fr.1 (cno) 

year qnd to pay n fine of 6 ::O,c(0.0c, In 

• dctault to fther rndero 1iT for 20 tiwnth 

0 

	

	 for the first offence and to undergo nI rc 

i(ou') yar arid to py .Cir oL .i00O0C, 

? 	 id default lo undezgo furth:ei R.I. for 
r 

10 uoDt1S, 

	

be  
• 	

led 

 
tt e  

to
,v  

- 	

• 
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2 6  That on the bnsis of the aforesaid Jucigomont 

and. oier dated l:3.7.i3, I was c]1u1saod from 

service under itulo 14(1) or the Railway gorvnrts  

(Di clji o and 4ppEl)Iu1Os, 1963 Ilith eoct 

fi'ozi .1. 	.hich wai cc un1rted tu me vido 

1enordu Ic.CI'/GD/Shoi'ta /pt I dated j.1.84. 

J. That bir.ig nrr1voa by theJudguuont; eud order 

4 4 
 

4 

t3
Iec •be  Ito 

pocat8 

daod1::.7.4 pLsZeJ by the $pocL.J. JuUu, A3sam q  

I proferuci mAppenl buxore the I(on'blo Guhati 

I1ih Court. The a ursid c;l.1s regtstered 

and nuborod as 'Cr1tiini1 ppO3l Lo.f35 or 1983-

Sri Genesh Cl-,, .DutTiingiaVs. Shillong (CBI), 

The 	rescid cri,iLiai 	pu:1 	'Ji31ly heard 

nd by Ju]goiout anCj uc.er dt.tod 1,95 passed 

ixi Criiia1 Appeal Ro, 85 of 1933 1  the I'ion'ble 

Gauhai tiib Court al1od uiy appel and 

quited we of the chres undor the ifores1d 

sections of Law. A Xeroxcopy of th 	ectified 

cop/ ofJudgeazit and oc1er dtod 1.6.95 onolosed 

hore4th for perusal Uld rady roCoreno • I am 

retainingthe c'tifico copy of the Judgont and 

the same can be produced, it it is raiiuirod. 

4'  That in View Of the order or acq1ttul dated 

16.95 passed in my favour, I ra ecttil1y 

submit that the Dismissal order dated 9.1.84 

may be revoked and I may be reinstated in 

sz'vice from the date of my dismissal i,o 

9.184. I may also be paid all my back waos, 

8llcnces, bonu 	etc, and all other sorvico 

pa, 



lot, 
	

• 	H 	
•. 

bonifits to ,hich I am ettitld to 0  On roinstatmont 

in service I may be given the necessary promot1on 

etc to •hich I ar eotitld, it I would have not 

dismissed from service trcm tho data anterior to 

on whi* my jut-Jors, i,ers given prom3tton. My 

seniority ici the service way also be r;ztered. 

While I vos in svic 0, I 	placo] unier 

suspension from .Jnuary 1978 and I j3S paid 50% 

susistance cilowance only tron January 1978 

till dtto of dismissal i.e. 9.184. 

i t  teroforo iejuet your tionc1U1 to pay mu the 

bala rico of my vlary al1ou11-lccs ccc. from Juary 1978 to 

till the date oe dismisul (1.4) also. 

I 

	 I rauin Sir , 

1ncloi.. 

(1), Cac CC) .  Of MOO 
d1uisal oier 

p 	s. 	 cs faithfully, 

(2).Xerox copy of the 
Jut3rceL' 
dtdd 1.6.5 	 (G3rnsh Cl. •  Doi ingia) 
in 1? 

be 

,4cate 
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IN THE CEN'IRAL ADMINIS'IRATIVE TRIBUNAL 

7 	 GUWAHATI BENCH 

Original ApplicatiOn No.198 of 1997 

Date of decision: This the 30th day of November 1999 

The Hon'bie Mr Justice D.N. Baruah, Vice-Chairman 

The HoiYble Mr G L Sanglyine, Administrative Member 

Shri Ganesh Chandra Dehingia, 
Resident of Village- Path1ibam, 
P0. Pathalibam, P.S. Moran, 

iJ 	Dibrugarh, Assam 	
Applicant 

By Advocates Mr A.C. Buragohaifli 
Mr D. Borah, Mr S.N. Chetia, 
Mr P.K. Mushahari and Mr J. Handique. 

- versus - 

0 

1. The Senior Assistant Chief Cashier, 
• 	N.F. Railway, Maligaofli Guwahati. 

2., The Chief Cashier (J.A.), 
• 	N.F. Railway, Maligaorli Guwahati. 

• 	3. The Financial Adviser and 
Chief Accounts Officer, 
N.F. Railway, MaligaOfl Guwahati. 

The General Manager, 
N.F. Railway, Maligaoflt Guwahati. 
The Union of India, represented by the 
GQneral Manager, 
N. F. Railway, Maligaofli Guwahati 	

Respondents 

BAdvoCate Mr J.L. Sarkar, Railway Counsel. 

/ 

/ 

0 

BARUAH.J. (v.C.) 

0 	
In this O.A. the applicant has challenged the 

Annexure A/15 order dated 11.9.1996 by which the applicant 

was 	
ebY the Di s ciplinary Authority 

dismissed from servic  

and also the Annexure A 19 Appl1ate. Order by which the 

Disciplinary Authority • was 
dismissal 	order of the  

confirmed. The applicat also seeks certain directions to 

the respondents. 

e COP 

'7 
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2 : 

A. 

	

2. 	The grievance of the 	pplicant is that during an 

enquiry he applied for certain documents from the 

authority, but those documents were not supplied to him. 

As a result, according to the applicants he was 

prejudiced. }owever, this plea was not taken as a ground 

before the Appellate Authority. After the Annexure A/15 

order of dismissal was i °ssued, the, applicant preferred an 

appeal which was dismissed. Thereafter, the applicant 

approached this Tribunal by filing O.A.No.26 of 1994. This 

Tribunal by order dated 29.8.1995 disposed of the said 

O.A. with direction to the respondents, namely the 

Disciplinary Authority, to reconsider ,  the case of the 

applicant. Accordingly the repondents reconsidered the 

case and found the applicant guilty of charges and the 
AN 

der of dismissal was considered to be fit. Thereafter, 

)1e applicant filed an appeal before the Appellate 

	

• 	 - 

Authority. However, in the memo of appeal the ground for 
'I 

- 	non-supply of documents was not taken by the applicant. 

Only now, in this O.A. the applicant has raised the poipt. 

3. We have heard Mr A.C. Buragoha4.n, learned counsel 

for the applicant and Mr J.L. .Sarkari learned Raiway 

Counsel. 

	

It 	4. 	Normally, this Tribunal will not consider the 

points which have not been taken before the Appeilate 

Authority. However, for the ends of justice1 we feel that 

the applicant may file yet another appeal raising his 

point before the the Appellate Authority within a petiod 

of one month from the date of receipt of this order, If 

such appeal is filed within the time prescribed we direct 

the Appellate Authority to consider the same after 

scrutiny of all the papers and pass a reasoned order as 

early......... 

0. 

4 

e 

A 

U 

e 

'I 



H! 

AK 

:3: 

early as possiblei at any rate within a pe'riod 5  of two 

nonths from the date of receipt of the appeal. 

	

5. 	The application is accordingly disposed of. No 

ordEr as to costs. 

I 

S 

•1' 

	

, . 	1 
- 	/ •1 

toi truc 

WiTid 

entr1 	 Tri$ 
•554 

to e ttue  

- 

I 
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LOS 

The Dy, Chicf i\cc:nts Officer ( cesh & Py ) 
Appel1ate Authority 

N.F. Riliy / !iuiigaon 

Guwah t i - 1 I 

Datethe13tbd,of 	20QQ, 

Shri Ganesh Ch, Dehingi 

3/0 Late Kuledhir Dhingii 

Ex - )encr Chior 

N.i?, rii;ay / Dih'-u3rh 

Ciring çjcon Rly CCtJ. 

-1 	.l. C 	 i. , Ol 	.1 . 	 A I 

P.O. - C.R. Building 

.Q.'.,..,u 	Xeflat . 

Memmo raridum o f ippe al 

against the order of Distnissal 

No. cP/E?/GCD/D PR dated 1,11.9.96'  

Pessed by Shri R.C. Roy 

r, A-stt , chief Cashier 1.F, Railway 

Mzaligzori 	Disc ipi mary Puthority 

- AN I) - 

vide odr 	30.11.99 on 
true Cr 

Cet0 b 
	

the orig 1Ia1 AP.Plication Io 198 

of 1997 of on'blo central. 
dvoCatB 

Administrative Tribunal 

Cuwah at i Bench • 

contd .... 2 
-7 
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WIt1 	cTr. 	: o 	to ;rc fer this' Ap1':c i1 

against the crdor of ismis.a1 No, CP/EP/GCD/DR dated 

i1996 and recovery of 	 only from the 

pp.icant 

That: tho epçclaant 	on the st.tcments 

made in the show cause dated 2E, G, 6 zubnittez to the 

tiscipl iflCt'.r ?dithority a(aimst the m IoranduT of notice 

Io 	 6 	6 

2 	 t : 	h;t ta Tudgernorxt 

of the .h;r. blc 	w ihi:. 5. ih Court detad 1 59 passod in,  

• 	Cr Appe:i 	 .0 bold 	rd 	 is no 

appe a. agai;'ist te aequial ok r and 	 ajllan 

is entiitlecl to all the servir and f1tancia1 henifits 

• 	3 - 	 Th 	hr ç fe -- 	'!act 29, - ,95 tasod in the 

	

(. 2 O I4 by th fcY 	C:ri. ral. cr_1 st.rat. lye 

Tr.bua aS. 	Cuwah at :Sencl 	very 	•icificaliy stated th at 

th? o er Of 11:isI.L dated. 	, I. 64 	.srS 	the FA 

Ctt 	Yr 	.di:t 	,, l' 	ei 	a1 icaon is set asd 

and therefore the ap aiJant is ent:iled to all the relief 

according to Jaw 

te6t1 tt 0t  

2 



4M.: .  

0 

3 	- 

That the Disciplinary Authority has not 

considered the show cCuse of the appellant as the some 

is not mon'feted in the dismissal order • 

I That the DisciPlCntry Authority has over 
0 - 

looked the rePort of the Enquiry officer with regards 

to ceain chrqes which a; 	not prod and which are 

part iü1y proved is the findings in the diciP1erity 
0 

prc.cedingsnd therefore the diniss.l order is liable 	g 

to be vitiated • 

6, 	 That the i-isciPlery Authority has taken 

• 	
tn - 	c'awt: t- 	sttnt: 	recorded by the C131 without 

asking 	 :.tnse 	in ts enjuiry proceedings 

7. 	 That the Enquiry 	 rocuieste :1 
ir'chicl.a th 	3I offic 	: 	1esse 	&n 	LhC ervuiry 

7,rocceding5, but the  to  u 	rtry 	:-x turned doi.n the 

req uet and the CBI of-cr ws not: exemenod by the 

nquiry officer nor exat!thed by the DisccPlerary authority. 

T& the 	 officer ónl 	2Its some 

sçecific 	tn 	t 	t: 	;itess 	n 

 

thb erJuiry proceed 

ing, but no docurnts were • roduce 	oeore the witnesses 

oL thcr exarninat.ofl to enab).e them to furnish answers 

je 	to be true 	 - 	- 

ontd ...... 4 

WdvocaL 
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9 1 	 That two original bills No. 13 DWRF 

dated 27,10.77 and 16 L xL datqd 711,77 which are 

very vital and inport ant documents and the same 

were mentioned at serial No. 9 & 10 of the list of 

documents by the niscipiinar iuthority / Enquiry 

officer has not supplied to mc for inspectirn which 

Cause Prejudice to it 

10. 	 That the Discip1enry uthoriy has 

no Jurisdiction to sit over the Judgerert and ordors 

of the superior Authority / Court 

F' 

li 	 That the subjectrnattor hefor the 

iisce1onary authority anct Enqury Officcri3 barred 

by limitation as the prcecdirgs are not rpleted in 

accordance with the directiozi of the central Admissis- 

trtive Tribunal and proceeded witbcnt fc1icwinç' t1e 

procedure said down by 1aw and the Rai.way servant (Dc A) 

rules 1968 

12 0 	 The r)icipienary authority is biased with 

vindictive m±nd , Te ppe1 ant suffrod rntal1y , 

phyicallj an econoicaUy • The appclltnt will cite 

facts of the ce refrence and decisions of the court 

at the time of haaring of the Appei1 

Cd 
cont1 	5 

Fl 

ocatO 

4 
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13, 	 That there was violetion of Firente1 

UiCS and the R.S. ( D & A ) rules 1968 regarding 1ojrnent 

i l 	of subistice lloances • The apcellant will produ 

the fc.ts im nd fijrres at the time bf hearing of thi t L 
appl 

That the order cf ciisrnini is based on 

hypcthc-ticl aproch and the appellant ILE not solely 

responsible for the Coue 

&/ 15. 	 That ?ccordng to schodulc 11 of the rule 4 

and ub-rixle (2) of rule 7 of the Railw1y servants ( D 	A ) 

rules 1968 the senior Assistant Chef Cashier has no 

Jurisdiction /_aurity to act: as. dice2icr1ary authority 

for rcr • .i1tr of d •ZiS$ ,ri, 	 nd ccnpulsory 

retifement • iherey the Senior Asstt. Chief Chier, sits 

over te rules of the R.S. ( D &A ) rules ,  1968 and rnsusod 

his power • Therefore the disciplenary proceedings ajainst 
- 

me is lah1 to L'2 set aside and fur±hor erefora the 

memorandum of di&issai No cP/P/:cD/r datad 11.9,96 
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punishnti i. cIsr1issaj ,froxii servic 	tics: wculd 

i- 	1se;. 	shrt oul 	lye 

inflictc • The appllort had o sm.oth service C.roer 
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Office of the 
Ci)ief Crshior 

(3 

 

N. F .RL1wrty: 111i gaoxl: 

kb .cO//•thU/D4yPt.lI/96 	 ])ted 14.02. 97. 

0 

1iri Urnesh Chrtndrr DolLingirt, 	 •• 	 ' '• 
kx.Sr.Crtsbier/Dibrugrh, 
Chering grton Rrtiiwrty Colony, 
.k3lock £o.51 (11) 
F.O.C..d. 	ULlding, 
uLbrugrtr.LL (ASiU 

1 Apperti rtgunt the Order of DLs!Is1 vido 
Sub;- 	 1iorrtnduiii Iio. GP/ 1i/ :CD/ D1R Drtt:ed i-i. 9,96. ,  

your 3ppei drtted 16.10.96. 

This Office Letter (Speed Post) of 
oven iiuiibo.r clrtted 20.12.96. 

n5 rtdvised, finrj decision of ipPeflnte 

authority (Gb! of Cishier (JP, in reference to your 

appertl d:tod. 16,10.96 1  .e sthsrewith. 

Kindly zickuoviledge,  receipt of, the letter. 

D:- 3 (three) ifleets. 

ttu 0Pl  
tO 

- 

Sd/- 1j1gible, 
j:5ttCjLief Grt$iuer. (ilc) 

N. F. it-i1way .; 1lflhigrton. 

,- 
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Sub:- 	4\ppea1 filed by Shri Ganesh Chandra Dehingia, 
Aix. Sr.0 a shi er/P 	Oi eel DBI:U/  L F. Railway before 
the iTpellate Authority (Chief Crsbier (Ji/N,F.Rly.) 
dated 16. 10. 96 against the order of Di siLs sal 
dated 11.9.96 passed by the I.sciplinary Authority 
- Sr.AsStc.Chief Cashier/Pay & Cash Office/LF. 

i1way/1ali gaon. 

I have carefully, gone through the Meaorandun 

of appeaLl. dated 16.10.96 ,,% bY Shri Ganosh Chancira Dehingir/ 

ix. Sr. Cshier/Pay Off iee/N.F.k(a.ilway/DBRJ against the order 

of Disiisa1 No,CP/P/UCiJ/Di\i dated 11.9.96 passed aginst 

1-dis by the Sr.Asstt.Chief Cashier/N.F.R1y/J .iaigon (Disci-

plinary Authority). I find in this case that during the 

working periodi, of Shri Dehingia in the Pay )ffice/DUi(T -

during the period 1977-78, the Railway Inánistration 

suffered a heavy finrncial 1os of s.38 2 i5194. I have gone 
- 

thrOugh the Judgi:ent 1 the llon'ble Special Jdge/Guwahati 

dated 13.7.83 in the Special Case 140.11 of 1978 State Vs 

Ganesh Chandra Debingia' and the L'1ninaJ.. Appeal k.85 of 

1983 (Shri Ganesll Chidra Dehina- .. . ppol1arit- V 	. .P. 

/Shiliong ¼ CU1) .. .Ltespond.ent) filed by Stiri Gnesh Chandra 

D0hingia before the Iion'ble high Court/Utwahati against 

the sentence order passed by the Hou'bie Special Judge/ 

Ass(uiVGuahati dated 13.7. 83. I have also gone through the 

proceedings of the Doiestic Erjbuna1. (the eqi.ry held under 

the provisions of the Railway Serviints (1scip1ines and 

ippeai) RUles- 1968) held against Shri Gnesh C.handra 
tiue CO 

certied to bec 	Dehingi a and froi it I find that the Disciplinary Authority 

tO
has based his findings on the proceedings in the said dvOca 	 - 
kn-itiry, the various cvi dences and records/ StA cto nts 

produced froiu both siees in the Said D.A.R.EU-1uiry and 

also keeping in vi.w the En-uiry Oflicer's findings etc. 

it is also sen that though Sjri 1ningia was held guilty 

01' the various charges by the 1.ion'ble Special Judge,Gauhati 

and was convicted and sentenced to A.I. and fine in the 

said Crllid.nal Case filed by the'State' under 

gontd.. ..2 
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10,  

Section 409 of the 1ric1i;n Penfli (ocle and section 5( 

road with Section 5(1) (c) of the Preventi:on oforruption 

Act, 1947 )  and on Subsequent appeal before the Hon'ble nigh 

ourt/ssa, uwthsti; (Criiiinai i\ppeal No.85 of 1983) , the 

xionlble high ourt/hssi/GuwrJiatj acuitted Shri i)ehingia 

'On benefit of doubt' and that after getting the Hoi'b1e 

iiih ourt' above order dated 1.6,1995 Shri Liangia 

• 	 filed 0. A,i'1o.26 of 1994, before the Hon'ble Central Adni- 

nistrative ribWal, Uuwni,iati for his. riustateiierit in 

the flailway Service and also pr'ient of.back wages etc.in  

. 	 view of the Hon'bje high court's Order Of acuitta1 dated 

• 	. 	1.6,95, On benefit of doubt. Froili the Central Adiiinistrntive 

• 	 Tribwial's order dated 29.8.95 in OAN0 .26 of 1994 it 

is seen that the Central hdI1inistraLLve Tribunal after 

hearing the O.A.1 ,40.26 Of 1994 1  whIle Passing oi'ciers for 

bia rinstateent in service, further Ordered inter- alia 

that Since Shri Uehil1gia was acuittd on behefit of 
I' 

doubt and the ncuittal wag not t b1e nn acuitt?l it would 

he in Li til 0 ss of things to leave ut open to the respondents 

(i.e. iai1iay ndIinistrioii to draw disciplinary enihiry 

Proceedings ag-ust the applicant etc. and in the event 

01 SUch proceedings Uie res1joudgnts (I.ei r1iay 	dhis- 

tration) wilt be iree to take steps in ace ordance with 

the 1cw and rules Including SUSpeIigiOn of. . 11tq4caiit 

if SO neCeSi3ary. J.fl V10W 0k above order of the. Hbhble 

ribunal 1 fInd no ilNga:Lity in holding the D.A,R. Enquiry 

question by the Dicipiinary Iuthority i.e.. Sr.Assistant 

iiof Cashier, or placing Shri DeUingia under Suspension 
........ . 	... 	•• .,•• •.. 

after his re-.insttient in taI.1way Service which are 

uite in consonance to Non' bie Tribunal' S above orcier/ 

obs erv'tions. 

J. have also gone through the xe9r c-se .i tation dated 
................ • 	 ................. 	 •. . 

94 subS, tted by Shri Ueriingia to the Di sciplinary 

• 	•Contci.. .3 

r 	 I 



- 

• 	 . 

0 0J 

uhority in response to the flo -tice of Imposition of Major 

• 

	

	 penalty dated 6.96 served by the Disciplinary Authority 

on him for the proposed penalty in .iuestionand n]sO the 

uinni order passed by the DiscipUflrY Authority 	'Otli the 

speaking orcic-r of the Disciplinary Authority, 1 find that 

ho has taken into the consideration all the aspects of 

the case and laws and rules on the subj oct and thus I could 

find no irrearity/ iJ,lgality in disposal of his 

representation against the proposed imposition of the 

pen11tY of disiissal order in uostion. I also find that 

the UCCOSS ary subsi-stance allowances etc. have also been 

	

- - -. 	 - 	 : •l. 

p1ic1 to 

silri uohingia wanted tuat a personal hearing 

Should also be given to Inn beforesposal  of this appeal 
........ .-.'''•• 	.• - 	--- 

'filed beloro the Appellate Authority, the same was granted 

to him by me. ut the date of holding of such herring had 

tobe deferred as per oeuest of $hri Dehina and the 

same eotd b hold only on 9.1.97, and, he was granted all 

reasonable facili LLes for representation of his case in 

	

• 	 - 	 - 	 - 	 - 	 - 

the said personal 1ie;ring* 

ci going through the entire case records and the 

U. A. kL Proceedings rnii - hi. s statements in the S aJ. d per sonCtl 

hearing, i find that no new point could be put forwarded 

by Shri Deningia whIlch could eneblete as- an appellate 
Coxtiried to be true .CopI 

Authority, toreverse and, or, modify the deeision/order 

	

Advocate 	01 the Di. scipilnary Authority on the subject. On my' several 
-'- -. •-'.-'-. .." 	. 	-- 

queries in LAo said personal hearing Shri Dithigia could 

nOt also satisfactorily explain as tia why, he did not get I-AW  

Jsh and n 	nts cou 	verified by the inspector of cashier- who 

	

j 	
. 	• . 	- 

went there (to Di urugarh (ash Oi'Iice) for this purpose and 
5J 	 • 	 • .,, •• 	 ' ..

'-. 	 -. 	 -. 

stayed at 
Pfty  Ofi'ice/J F.L{ailwaY/Di3Iti from 18.11.77 to 24.11. 

77 

 

thuugh from records it revealed that SAri D0bingi'a 
- 	

- . 	 •-• 

(Ontcl. . . .4 

4 
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ttenc1ec1 Cash Of fice/brUfh on 18.1 1 .77 and 20.11.77 

r.nd rtlso rs to why he hflded over the bills pertaining 

to his ueaL to another 4Jashier.4thOUt authoritY cnd 

without providing the nocss(rY fundS for iiirilang pajiient 

of those bills 

biii uuCli eriior 

th_4e4.rYU1d which bills were lying with hiu 

frau sane Lines past' (nd also as to why he did not subiit 

i0(ten) oafs statueuts to the k LJw.ay kluinistratiOu in 

H assets and liauilities etc. position as to reflect his 

cash ani bill position at the Gad oi eh period .Furtlior 

It is on record that even thougli,there was acIuiow1edgeient 

and couuit1ientS frau diri DOhifl6lft'S side for payLient of t1 

nortabe uount ol ib.38,151.94, he took no steps to deposit 

• 

	

	 the aJsOUflt of shortage to Ri1way idisinistr(ttiorh within 

ihose long period, in view of sane, the present plea of 
..,. 

hun b1ore Uie personal hearing that he would recoup the 

financial loss of i.38,15i.9 to the iixiilwrty 	1LaniStrat1on 

if he gELs  the chance of re-instatcuent in i-lway services 

appears La be a far fran satisfactory a urance in that 

respect and as such the said assurance cannot be accepted 

or acted upon. 

In view ox the facts and Qircu1stcuces of the 

Cerjedtobett 

	

	case and also ihat hve been detailed aLove, I could find 

flO_Vi?i gr,va1id grounos by uhileli tiie allegations of 

pdtvcat 	Shri Dehtnia agaiwt the L)1 scipiirriry AutIritY could 

be regrtrclecl as OtiLcoLe reardS. biasne-ss, viiidictivel:Lind, 

-violation of  rules and laws and hypothetical approach, 

overlookio8. of enuiri 01 xic cnn Dh proceeding etc • 01] 

the part of the isciplinflrJ hutlioi'ity or that the charges 

Canto. . . 5 

• 	 - 	 ......... 



I 

rre ijOt S t11FblO in Lhe e 	etc • ( S ii;ve tYeen rlieed 

i.n this rjij erl. 	 - 

bnder tUe CircLks Lices. 1 reretfui1Y, strte that 

1 find no Scope of holLpiiib 6hri Gnesh Ch ,-uidra Jelaiiigi,-,  

by rversing end, •Qr, 1odif4ng the order of,  Disciplinary 

Authority in this crse oven w.th syllipathetic out look ns 

1l ctious tahen by the isCij)lflry Authority were legni, 

proper, ut1loiised nd UccOfUilig to rules nd ltwS, Cncl 

were on the basis of facts and records of the c'se ns 

revertled in the cli seipiinnry enihirY rind iore so, when 

the Qov eii nt cU gli wns mv olV c1. 

luto reject 

the instnnt eU1 of ;hri b0bin4n in this case and the 

appeal is Lnore.Loie, herocy rerctfuiiy, reectod. 

iiy aoove doe isbn niy plose be couarnicted 

to Shri bnesl Ch:ndr ueii:Lni.a (tne ppeil uit) /'. Sr. 

C5hi. er/1y 01 lie e/unh, itinedi itely. 

Sd/_ 
ippellate Authority, 

(Chief Cashier. (J. , 

11 11 € 
tobe ue Cop'i 	Ofl. 

O, 



4 

BWRI Nii CTBAL ADY011.72MVIVE TRII}i: GJWATI aic L 

1u.ATI. 

IN TRE W1TTIiR 1OF : 

O.k. No. 380 of 2000 

Sri Gmiesh Chadra Dhbgia ..•. 

vs. 

The Union of India & Ors. 	... Respondents. 

IN TRE 4AR O IF  

n 
Writta Statent for mid on bi 	of the 

Respondents' 

The answering respcndOUtS most respectfully W9 to 

wothas under: 

1 . 	Tbat, the aiswering respCEdeflt5 ha'ro gone through 

and 
tiLe Copy of the ApplicatiOn ti].ed by the  app1Lct 

he understood the ctent5 thereof. 

2. 	That Save and except those stat*aits of the 

appiiCZt which are 3peOifCLUY .ad*itte(t herein below 

or are boxi1e on records, all other 
aiiegatiiaVe11flt5 

as maile in the d±ffCrOt pa?h of the application are 

diCd herewith and the applicant is pUt to strictest 

proof thereof. 

O0iitd. • 



-:2:- 

3.: 	T1t, for the sake of brevity, the rosp dents 	- 
tJ' 

hve been advised to coniio their replies only  qn those 

avets/algations of the applice•t which are relovat 

for the purpose of docisien in the case and have thus 

abstained fra meUculouS cleniBl of each and every state-i 

nitc/Uegationz of the applicait as Dade in the app1i-

cation ,without admitting the correethess of the rest of 

the averraits. 

Thet, the applicant has got no valid cause. 

of action or right for filing the application. 

that, the application is votious OflO. 

• 	.Thaç the case suffers from nonjolnder of 

necessary parties. 

That, the case is hit under the principles of 

acquisflCO, Res-judiceta and also suffers from &.s. 

rpresontation and suppression of actual fact. 

At the very early stage of the deparixiental 

enquiry 11]4 under Railway Servants (Discipline and 

Appeal) Bales 1968, the applicant was PrOvided witb the 

full o,portuztty to peruse records and take extracts of 

the various relcreM records on the basis of which the 

charges were franed. The appliO t (Sri Dehina) vide 

his letter dated 1.12095 did nct indicate about áupply 

of the original bull 1,103 .13 DWBF dated 27.104927 and 

No. 16 JiXI dated 7.11.1977 1ntbo list of docurients 

Cntd. * 
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U 

': 	3 	:' 

eclOod with his aforesaid letter. On his further repre.- 	
LL 

sentation dated 5*1:2*95 about ncaupply of the above tWa' 

original lyjlLs vido Para 7 of his representatii dated 

.12.951  the matter was further clarified by the Railway 

Ainistration vido letter No. CPI GCD/Sbortage/Pt-I dated 

141295 stating inter-alia that the original bills were 

not referred to as list of doctientz • mowever he was aUowc4 

to consult his charge report of Pey 3eét No. IQDBM dated 

23.1.78  duly signed by hS.m(i.e. the appliccunt b.lx. self) as 

a proof. It was only after being satisfied with the reply 

of the 1ilway ALainistration and necessary perusal of the 

relevant records of the ce, the apliont foivarded his 

letter dated 16.12.95 opX'()G5ing intcr.a1ia his readiness 

to face D.A.E. enquiry at any OUgeo  Besides, Sri Dohingia, 

in course of enquiry also accepted that he handed over the 

said two bills to Sri N .. Daruah, x.-Oashior/10/WDB 

without £*d (Cash) for paont to tIM  'concoied ayeOs 

with the onithent that ho would recoup the enotirit to 

Sri Baruali subsequently. This fact has alsa been further 

ratified by tIE applicatin his subsequent representatimV 

appeal c1ted 25.6  .96 arid corroborC.tod by various dooumentst 

statements. 

i!m'ther, it was within his knolc:lgo that these 

bills wore seized by the  C .k.i. and Judicial notice of these 

bills were taken in course of hearing of the Special os o 

o. 11 of 1973 before the  Special Jude/OuWahati. 

Coritci.' .. 



c)1;E:J- 	
IF 
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The applicant is now debarred from seeking 	 - 

production Of those orilnal recordz which are not in 	
LL 

O83Ossion of the responderit 3 and lying with CB.I. and 

which fact is already in the knowledge of the applicant. 

7 • 	That, with regard to avezments at paragraph (b) 

of the application it is stated that the statericnts/ 

contition of the applicant are not correct. 

The applicant was appointed as Trainee Clerk in 

grade .6O , 1.341. w.e.f. 11.5.59 in to1m3 of Senior 

Accounts Officer/N ? • Railvays PaicIu'$ appointhOrit letter 

No. J1x{O/A3)/56/9 dated 2.59. e was then appointed as 

temporary Jw'iior C)i'rk w.o.f. 13.3 .59. e was orioted as 

Sonior Cashier in grade ; 
25 Im 640/. (IB) with effect 

from i.i~.4975 aider the ors113ii4 Cidef Cashier, NJ .  

Iilway, 1aliaon (So ior  Scale under Øffico Order to 

p/20 dated 1,1209750 

The 02ir of the applicant that during the period 

from from 1959 to 1978 he had perfc)fl!aed his dutiES well 

and no adverso remark was made in his service career are 

completely wrong satemeifts fOi ardc4/pe5e11t0d by him 

• bofoi'o the IontblC Tribtial ,  le has deliberately suppre 

esed the fact that while working as Sti±Or Cashier at 

Dibxzgar1]4 the applicant was awarded a pi51Zi(t of 

•staago incrol.rit for 1 (one) year ( 	cuuulativ) under 

Qff ice Order No.CP/P/M/7/i°°3° dated 22..77 against 

Charge Sheet NO. 'ØP/(CD dated a4.2.77. In November and. 

December, 1977, it also cac to light that the applicant 

S 



vio.1ted t13 extent cedtI prQ7iSias regcir&Ing payment 

procedures to be OW erved and he ref rEthwl frxi closing 
Cj 

his Cash Books etc. regaLarly and resorted to retention 

of paid bills and vapaid anouuts unauthorisedJy bpymd 

pozissible period of to month as required under Rule 

92.A.1 (Indian Raftilway Accounts Code PU?t I 1968 diti) 

o also avoiIed the surprise check of his Cash and Accounts 

On 1 .1 p78, on  verif ication of Cash balance of the Appli-

cant a shortage to the tune of .38051.9I#  P. was dtocted. 

Applicant also aecepte4 the shortao wbjlo worktig W .  

5jior 	hiOr"IO mbirugarh. This proved nisappropriation 

of aovomt money end deliberate non 

 of recorifl and returns by 1im daring his period 

of workig as Sr. Cashier by which the shortage in Cash 

was kept concealoth 
A 	-(- 

WL 

8. 	That, in reply 

of the application 

- f \ 

to avernents made at paragraph 

the resp ownejent3 state that the 

0 
	 matter of shortage etc was also reported to C.3.I. an 

Railway Vigilance Dopartment as decided by the ce; etent 

authority (since Govorzent mOney was involved and the 

ariount was subs tantia1, 
'S 

90 
	2hat, the averments at par(tgrpb 1f(d), '(e), 14.(f,) 

are substantially correct. 

I 	That)  in reply to the statements in paragraph 

1f(g) of the epplication it is to state that the applicant/ 

aàeuseci was acquitted by the on'blO auhati nigh Court 

as benefit of doubt • l'u thor, the action under the iiiway 

Servants (Discip]ixio and Appeal) lb.iles 1968, is a separate 

Contia.. • .4 
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domestic proceeding and not dependant on the original 

criminal case. 

It is also to mention herein that as per Judgeinent 

of the Eon' ble Gauhati High Court dated 1-6-95 in Criminal 

Appeal No.85/19839 the applicant was not acquitted on merit 

but on benefit of doubt with further observation inter"alia 

that negligence on the part of 9 the accused could not be 

xuled out. Further, the Hon'ble Central Administrative 

Tribunal vide their order dated 29-8-95 in O.A. No.26/1994 

at Para 4 & 6 of the Judgement, while referring to the 

aforesaid Judgeuent of the Honle High Court held the view 

that this acquittc4 on benefit on doubt is not a clean 

acquitto*it and as such it would be open to the Authority 

Concerned to draw up departmental disciplinary proceedings 

including suspension of the Applicant, if so necessary, 

after re-instating the Applicant to service. 

That with regard to averments at paragraph 4(h) 

of the Application it is to state that the competent 

authority took necessary follow up action as per direc- 

tions of the }bn' ble Tribunal in the matter. 

 That, with 	regard to averments at paragraph 4(1) 

of the Application it is denied that the Applicant was 

dismissed from the railway service on his conviction in 

the Court, without providing him the reasonable opportu-

nity. It is to submit here-in that all the actions have 

been taken after observing the rules and the procedures 

in vogue. The Applicant was given reasonable opportunity 

by way of skew. cause notice issued to him vide Memorandum 

Contd.. ...7 
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No. CP$CD/Shortage/Pt-I dated 9-12-93 by which opportunity 

was provided to him to maIe representation against the - 
rT  

penalty proposed. The Applicant was dismissed from service 

with effect from 9-1-84 In exercise of the powers conferred 

under rule 14(1) of the Railway servants (Discip- 

line and Appeal)Rules 1968 
A 	 I 14 C) 
.jj 

That, 4ti regard I overment at'paragraph 4(j) of 

the Application it is to submit that no appeal appears to 

has been preferred by the Applicant within the limitation 

period as prescribed under, rules and as such question of 

its disposal does not arise. 

  That,with regard to the statements made in para- 

graphs 4(k), 4(m), 4(n) and 4(o) of the Application, it is 

stated that after the order dated 29-8-95 of the Hon'ble 

Tribinal in O.A. No.26/94 and the Judgement dated 1.6095 

of the Hon' b].e Gauhati High court in irimin&. Appeal case 

No .65/83 the Competent di sciplinary Authority re-instated 

the Applicant as Senior cashier on 16.10.95 and as the 

decision to hold the departmental enquiry under Railway 

servants (Disciplinary & Appeal) Rules 1968 was also takeü 

by the t.ompetent Authority, the Applicant was s'multane- 

ously placed under Suspension on the same data i.e.16.10.95 

as to proceed with such domestic enquiry. - 
Lt

,.- 	 t . 0 

Y e1 
It is to submit herein that in the departmental 

proceedings the Applicant was found guilty and consequntly, 

- 	was dismissed from service with effect from 11.9.96. It is 

Contd.. .. .8 
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a iso to mention herein that as said herein before, as the . 

Applicant was earlier dismissed from service with effect 

from 9-1-84 in exercise of powers conferred under Rule 14(i) t ' 

of the Railway servants (Discipline and Appeal) Rules, 1968, 

and 1as the fresh disciplinary proceeding held after the 

Hon'ble Tribunals' order dated 29.8.95 also resulted to the 

same conclusion, the question of macing payment of any amount 

for the period from 10.1.1984 to 15910.95 does not arise. 

Further, during the period from 10.1.84 to 15.10.95 the 

applicant neither performed any railway duties nor he was 

under suspension. 
Ccl 	

4 

It is also to submit herein that it does not appear 

that the Applicant submitted the certified copy of the 

Hon'ble High Court's Judgenent dated 1.6.95 and his conten-

tion that in terms of the said Judgement dated 1.6.95 be 

is entitled to all the back wages and other beneficiary 

relief s for the period from 19-1-1979 to 15-10-1995 as 

per F.R. 54(1) and decision of, the Apex Court, is quite 

vague, imaginary and incorrect. The decision of the Hon' ble 

Tribunal dated 29-8-1995 as referred to herein before is 

quite clear on the point and requires no further elabora- 

tion. 

It is re-interated that all the actions in his case 

have been tLcen quite in consonance to extant rules and 

laws on the subject and the directions/orders given by the 

Hon'bie Tribunal in O.A. 26/94 filed by the Applicant etc. 

150 	That, with regard to averments/ aLLegations as made 

at paragraph 4(p) of the Application it is stated the 

Contd. 9 .9 
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allegations are vague, imaginary, incorrect, completely 

baseless and unwarranted and appears to be the outcome 

of his efer-thought, and made with motive to divert 

the factual aspect of the case of shortage found in 

his cash and to evades the charges established against 
,  

him in confronted enqui res etc. and hence are denied •  

herewith. As detailed herein before at paragraph 6 of 

the written statement a reply to the letter dated 

5.12,95 was also given by the disciplinary authority 

r his letter dated 1.12.1995. 

As regards the allegation of the Applicant regar 

ding respondent No • 2 being the Disciplinary Authority as 

well as Appointing Authority etc. this has happened 

because the post of the Chief Cashier was upgraded from 

Senior Scale to Junior Adninistrative Grade and there is 

nothing irregularity in this regard. The matter has been 

elaborately clarified at paragraph 23 of this written 

statement. 

The contention of the Applic ant that the two bills 

as méntlond inparagraph(p) i.e. AB No.13 DWPF dated 

27.10.77 and AB No. 16 LXL dated 7.11.779 which could not 

be produced to him due to seizure by the C.B.I. a most 

vital documents, can not be accepted as coi:t and hence 

denied. It is also beyond reasoning as to how these two 

bills have now become vital documents when the contents 

of the documents were well within his knowledge and the 

relevant information/entries regarding these two bills 

including his own writings were already shown to him 

during his inspection of documents. 
Contd.9.610 
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The following facts will quite reveal that these 

documents were not taken to be vital documents at earlier 

stages and the plea has been taken by the Applicant deli-

berately only to mislead the Hon'ble Tribunal and derive 

undue benefit out of the unrealistic confusion created 

byhirn. 

The applicant is well aware that these do Cu-

merits were aheady seized by the CiiI/SPE on 12.5.78 

in connection with the criminal case filed by the 

State of 4.ssam (Spi Case No.11 of 1978 before 

special Judge,Guwahati) and Judicial Notice of 

these documents(of these two biils)QalreadY 

taken in his presents before the Hon'ble Special 

Judge in that case filed against him by Cl/State 

Guvernnent of Assam before the Special Judge, 

Guwahati (Case No.11 of 1978) and these bills were 

exhibit No.? 2 (AB No.13 DWPiP dated 27.10.77 for 

R5.11103.00) and exhibit No.? 15 (for 16 LXL dated 

701.77 for Rs.13014.83 P) as seen front the Judge-

merit. 

 The Flon'ble Tribunal in O.A. No.198 of 1997 

filed by the Applicant also observed as under :- 

U 4After the Annexure A/15 order of dismissal 

was issued, the Applicant preferred an appeal 

which was dismissed. There-ax ter, the appli-

cant approahea this Tribunal by liing Ok 

No.26 of 1994. This Tribunal by order dated 

29.8.1995 disposed of the said O.k with direc-

tions to the respondants, nanely to reconsi4er 

Contd. • ..11 



the case of the applicant. Accotdingly,the... 

respondents reconsidered the case and found; 

the applicant guilty of charges and the 

order of dismissal was found to be fit.' 

Thereafter the applicant filed an appeal 

• before the Appellate Authority. However,Ln 

the Memo of Appeal the ground for mn-supply 

of documents was not taken by the applicant. 

Only now, in this OA, the applicant has 

-' 	raised the point.............. 

Normally this Tribunal will not consider 

the points which have not been taken before 

the Appellate Authority. However for the ends 

of justice we feel that the applicant may 

file another appeal raising this point before 

the Appellate Authority within a period of 

one month." 

iii) The applicant filed the second appeal date4 

13.1.2000 and the same also had been disposed of on 

30.3.2000 with a speaking order after giving the 

Applicant a fresh personal hearing on 2.3.2000 in 

obedience to the Hon' ble Tribunals direction as 

mentioned above. It was clearly mentioned in the 

reply that the Applicant already enlarged his 

appeal by raising other issued besides the matter 

of supplying the aforesaid bills which were raised 

in his previous appeal dated 16.10.96 and decision 

on which was already communicated by the Appellate 

Contd....12 
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Authority. In the reply/order dated 3093.2000 it 	- 

was inter-alia reiterated that : 

The contents of these two bills were already 

• 	 in the krwledge of the Applicant. 

These 2 bills were personally handed over by 

Sri Dihingia Sr. Cashier (Applicant) to Sri 

N.K. Baruaki Ex.Senior Cashier/Dibrugarh Town 

for payment to the pLAxazz payees concerned 

as mentioned in the bijls,without providing 

- 	Sri Baruah with the necessary funds (one on 

18.11.77,afld ).the other on 20.11.77 without 

even clearing the dues of the bill handed 

over in the first occasion on 18.11.77) 

• 

	

	though the Applicant received the required 

• fund/cash from the Government for making 

• 	necessary payment to the payees concerned 

on much earlier dates i.e. 1st bill on 

31.10.77 and 2rI bill on 17.11.77. 

Even in course of D.A.R. enquiry proceeding 

and in the personal bearing also be did not make 

any assertion that he ever recouped the amounts of 

these two bills to Sri Barah Ex.Sr.Cashier,DibrU 

garb. 

The o riginal bills (as mentioned by the 

Applicant) only indicate records about nature of 

claim, details of the amount drawn and payable 

in favour of particular payee or payees by a 

ontd.....13 
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nominated cashier in*presencd. of witnessing 

official concerned, as well as, ackmwlcdgeflleflt(S). 

of the payee(s) in support of receipt of payment ,  

Accounts enfacement towards passing of Bills, 

reference to entry in the Chief Cashiers Cash 

Books (Payment) etc. and that the bills do not 
- 

indicate recoupment of cash-r 

k 

The matters regardig receipt of these 2 

bills by the Applicant from Railway Administration 

(with fund) and regarding handing over of these 

two bIlls by the Applicant to another Sr.ashiér 

Sri N.K. Baruah without handing over the fund 

which be received from Government at the time 

of handing over of the bills and not handing 

over the amounts on any subsequent dates also 

etc. are all matters of records and the Applicant 

(Sri Dehingia) already accepted these. 

Even prior to seizure of these two bills 

by C.B.I. on 1295.78, Sri Debingia (Appliant) 

clearly accepted the shortage of I.38 9 151.94 P 

in cash In his cash Balance as per Joint: signed 

memorandum dated 23.1.1978. 

On 18.1.78 in the statements of Assets and 

liabilities the Applicant Sri U.C. Debingia recor- 

ded is under : 

r • 

Contth...14 
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"Shortage Rees thirty eight thousand 

• 	in my cash and the above shortage of 

• 	R5438065.15 P. (Rupees thirty eight 
o. 

thousand one hundred sixty five and 

paise fifteen) only is accepted 'and 

confirmed." 

Sd/ G. C. Dehingi a 
• 	 Sr,Lashier/DBRT 

at Malign. 

Elairiing the shortage, the Applicant 

also subnitted a letter to the Railway Adminis-

tration (Chief Cashier, N.F.Railway, Maligao' 

the relevant portion of which is extracted 

herein below : 

beg to state that Ixgxkx under 

what àircumstarices the shortage of Rs. 

38065.15 P. (Rupees thirty eight thou-

sand one hundred sixty five and paise 

fifteen) only have occurred is beyond 

my imagination. ....... ." 

G.C. Debingia 
18.1.78 • 	 Sr. i.ashier/D±RT 
at Maligaon. 

ntd. ...15 
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The shortage in cash was also recorded by the 

,plicant in the Nemorandum dated 23.1.78 (in 

the statement and liabilities of Sri G.C.Dehiflga 
't. 	-bL 

Sr. Cashier/DibrUBarh where he accepted and 

confirmed the shortages with following remarks : 

"Shortage of Rs.thirty eight thousand one 

hundred fifty one and paise ninety four 

(Rs.38,151.94) only in cash and the above 

is accepted and confirmed. 

Sd/_G.C.Dehiflgia 
2311 • 78' 

It is also to mention herein that the amounts of 

both the bills in question are included in the 

total sum of P.38 9 151.94 as reflected in Serial 

No.2 of the first page and Serial No.16 in page 

2 of the statement annexed as Annexure..'....6 

to this written statement, 

• Even in answer to question N6.5 in the personal 

kg3m hearing on 9.1.1997 before the Chief Cashier 

Sri G.C.Dehingia Sr. Cashier/DBRT (the epplicant) 

informed as under : 

"If I get the chance of re-instatement 

in Railway service, I will recoup the. 

financial loss of R5.389151.94 P. by 

deduction from my salary bill". 

The photo-copies of above said admission of debit) 

shortage dated 18.1.78 and ietter dated 18.1.78 

Cntd.....16 
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of the Applicant explaining that be could not 

• 	explain the cause of the shortage etc. and 

further, writing dated 23.1.1978 in aCceptanCe- 

and confirmation of the strtagq1e annexed 

hereto as Annexure 	and V ,o this written 

• 	statement. 

The applicant (Sri Dehingia) could not 

produce any record/document by which it could 

be ascertained that he made good the above 

shortage in cash baLance or he even made 

good the amount against the two bills(Ibtal 

• of the 2 bills are.I.24,117.83) to Sri N,K. 

Baruah a the original bills can not exhibit 

that recoupment of funds for these two bills 

were made to Sri Baruab and even by adjustment 

of funds. 

The Applicants piea about his sickness 

or his wifes sickness during the period from 

18.11.77 to 20.11.77 are not borne on records. 

Records revealed that he attended the cash 

office etc. on those dates and made payment 

of other bills during that period& 	• 

The Applicant at paragrap h 3 of the 

letter dated 7912.95 	already informed as 

under z 

"Your goodself informed me verbally that 

the docents in para 7 of my letter 

Contd....17 
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dated 5.12.95 are not available and accor 

dingly you expressed your inability either 

to inspection or to furnish the extracts 

thereof". 

(In para 7 of his letter dated 502.95 the Appli-

cent menitioned about these two bills AB No.13 DWPF 

dt. 27.10.77 and 16 LXL dat 
?t C 

At paragraph £ of the letter dated 7.12.95 the 

applicant infonned that he couçleted inspection 

of the documents (except the two original bills) 

on 6.12995 and wanted to file written statnent.. 

on 16.12.95, the Applicant informed the Senior 

Assistant Chief Cashier as under and only after 

that the enquiry was proceeded. 

I am ready to face DAR Enquiry at any 

- 	stage" 

A copy of his letter dated 16.12.95 is annexed 

hereto as Anne xure 

Thus, in view of above position and as these 

2 bills for Rs.24, 117.83 P out of total shortage 

amount in his cash balance Rs.38, 151.94 P can not 

throw any light as regards recoupment of cash by 

him and the applicant àould not also sbow any 

document that he ever recouped the cash thougi 

enquired from him many time personal bearing 

stage and as he knew the contents of these two 

Contd... 4 .18 
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bills and that the bills were already 'seized by 

the C.J3.I. on.12-5-1978, etc. the Applicants 

present fresh plea for production of those docu-

ments are not tenable at all as -his case was never 

prejudiced due to inability on the part of the 
ç c y LU) 

respondents to produce the documents,,alreadY 

seized by the C.B.I. which have not yet been 

returned back. 

LA 

16. 	That, in reply to the ailegations/avermentS at 

paragraph 4(q) of the Application it is submitted that 

the allegations are quite uncalled for,, unwarranted and 

incorrect and misconceived and hence emphatically denied 

herewith. There has been no m&.afide intention etc. and 

the prayer for extension of time would reveal the genui-

neness on the part of the respondents. No izjustice, as 

alleged has been caused to the Applicant. 

It is to state herein that the applicant was re-

instated on 16.10.95 and was placed under suspensiOn on 

the same date to proceed with the enquiry against him 

under Railway servants (Discipline & Appeal) Rules,1968. 

A charge sheet for major penalty was accordingly issued 

on 20.11.95. But it is an admitted position that inspite 

of best effort, the enquiry could not be completed within 

February 1996, for reasons of observing depaximiental for-

malities known to the Applicant also.  

It is also to state herein that since the Applicant 

was found guilty in the domestic D. A. R. enquiry conducted 

Gontd. • .. • 19 
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against bim, a mtice for imposition of major penalty was 

issued against him by the disciplinary authority on 6.6.96 

and Sri Dthingia (Applicant) was dismissed from Railway 	
L . 

service with effect from 11.9.96 under witkxt Rule 

6(ix) of the Railway servants (Disciplinary and Appeal) 

Rules,1968. 

It is stated that the orders of the Hon'ble Tn-

bunal dated 7.2.94 is OA 26/94 has been complied with. 

It is also to suit herein the Hon'ble Tribunal refused 

to pass orders for granting payment of subsistance allOw-

wance from February 1984 to January, 1994 as claimed by 

the JQ:plicaflt, as will reveal from following observation 

of the Iioñ'ble Tribunal. 

Presently we pass no order on the claim of sub-

istence allowance from February'84 to Janh94tt 

17. 	That with regard to averments at puragraph 4(r) 

of the Application it is sutinitted that the allegations 

are completely incorrect and baseless and hence denied 

enphatioally. It is denied that the departmental enquirY  

was not conducted in accordance with the established 

• procedure of law and rules made thereunder. It is stated 

that the enquiry officer could examine only 4(four) 

witnessess due to death of the remaining witnessess.The 

question of examining the C.B.I. official did not arise 

• as it was not considered relevant and D,A.R, case was 

based on railway records and evidences. 

I 
Contd..,..20 
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18. 	That, in reply to the statements made at paragraph 

4(s) of the Application, it is died that the disciplinary 
k 

ithority dittoed the findings of the enquiry officer, a- 

alleged. It is stated that the disciplinary authority, 

after applying his mind and thoroughly going through the 

case/proceedings, arrived at a conclusion to issue the 

penalty of ciismtssal trom service based on and agreeing 

with the findings of the Enquiry Officer and also on the 

assessment by him on consultation of the relevant records. 

19. 	That in reply to the statement made in paz'agraph 

4(t) of the application it is stated that the order of 

dismissal from service was issued by the disciplinary 

authority along with detailed specing order after delving 

deep in to the marit of the case and hence, question of 

re-instatement of the Applicant with all consequential 

benef its including promotion in service, payment of 

arrear salaries to the tune of R.6,15,133.00 P (as on 

October 1995) as claimed by the applicant, does not 

arise at all. 

200 	That, with regard to avermants at paragraph 4(u) 

of the Application it is stated that the allegations are 

incorrect and baseless. It is stated that the Senior 

Assistant Chief Cashier. under his letter No,CP/EP/GCD/ 

DAR/Pt-II/90 dated 14.2.97 simply sent the reasoned 

speaking order passed by the Appellate Authority on the 

Appeal dated 16.10.96 filed by the Applicant against the 

order of dismissal dated 11.9.96. It is a completely 

13 	 wrong and misleading statement of the Applicant that 

Contd.. . . .21 
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his appeal. was rejected without mentioning a single rd 

regarding, back wats etc • It is reiterated that the entire 

enquiry was conducted under the provisions of the Railway ,  

servants (Discipline and Appeal) Rules 1968 and question 

of examination of C.B.I. Officer did not arise. The pro-

ceedings of the D.A.R. enquiry and the statement given by 

the Applicant in course of personal hearing before the 

Appellate Authority completely revealed the guilt of the 

Applicant and his taking no steps to deposit the shortage 

amount of K.38,151.94 (which shortage was established 

before the confronted enquiry and acknowl edged/ admitted 

by him). Since he was not exonerated from the charges and 

he could not prove his innocence even before the personal 

hearing granted by the Appellate Authority, question of 

reversal or modification of the order of .dtsmissal etc. 

did not arise and as such question of granting any benefit 

as claimed by him does not arise. The speatting order in 

question is quite exhaustive in this regard. His submi-

ssion that he would recoup the amount of shortage if again 

re-instated in service, could also not be accepted as, he 

failed to deposit the shortage within the span of these 

long years and remained without taking effective steps 

in this regard and offence committed by him was grave One. 

The disciplinary authority considered the findings of 

Enquiry. Officer and took lawful action. It is also stated 

that the Applicant has been dismissed from service and 

fact of the case does not warrant for his re-instatement 

in service • 
0 4L- 
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That, with regard to averments at. paragraph 4(v) 

of the Applicationit i.s stated that these are his personal 

matters and also imaginary one and can not be accepted. 

Question of his re-instatement in Rai].*ay service could 

not arise in view of what have been detailed in foregoing 

paragraphs. 

Tbatwith regard to the averments at paragrh4(w) 

of the application it is submitted that the actions taken 

by the railway administration regarding payment of subsis-

tence allowance are quite in consonance to the Hon'ble 

Tribunal 1  s orders in this regard. The orders of the Hon' bl'e 

Tribunal dated 7.2.94 in OA No.26/94 has been compli&d with 

It is reiterated that the Hon'e Tribunal refused to pass 

orders granting payment of subsistence allowance from 

?ebary 1964 to January 1994  as claimed by the applicant. 

Moreover, such claim is not lawfully payab.Le in viei of the 

findings of guilt on the part of the Applicant as revealed 

from the D.A.R. enqiiry held against him in terms of the 

Hon'ble Tribunals Judgement dated 29.8.1995 in OA 26/940 

Further, Government had to suffer huge loss in the 

case* 	To re-coup this loss occasioned by the actioxs of 

the Applicant, a seperate pay order No.5080/Audit list 60 

for Rs.38,151.94 had to' be dra*ni and ejnount paid to hjm 

again to balance his gash account etc. and thus a double 

payment had to oe maae to him and .Loss of uovernments 

money still remains unrecouped. 

Cc 	 - 
V_ 
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That, with regard to averments at paragrh 4(x) 

of the Application it is to submit that the respondents 

can not be held responsible for what the Applicant has 
	L 

mentioned in the Application and facts of the case will 

reveal that he is to blne himself for wt the consequ-

ences and not others. Government can not remain as a 

silent spectator where Government fund are involved, 

leaving aside the question of conduct of the Government 

employee while performing Government jObrr 	L5 Cik. 

a) That in reply to the grounds given in paragraphs 

5 and 8 of the Application it is submitted that in consi-

deration of the facts and circumstances of the case, and 

in view of what have been submitted in the foregoing pàra-

graphs of this written statement, none of the grounds as 

mentioned in paragraph 5 of the Application are sustainable 

and hence none of the ground are accepted and for the sake 

of brtvity )  meticulous denial of each and everyo1 sub-paras 

and repeatition of replies have however been avoided. It 

is also emphatic&.ly denied that the penalty imposed is 

not on the basis of evidences adduced during the enquiry 

or the dismisscLi order dated 11.9.96 is violative of 

Article 311(2) of the Constitution of India or there had 

been any arbitrary or m&afide action, as alleged. 

b) 	It is also to mention herein that Senior Assistant 

Chief Cashier/N.F.Railway/Maligaon  being officer of equi-  

valent rank (Senior Scale) to the appointing authority. of 

the Applicant (Sri G.C. Dehingia) while he was promoted as 
-,.-- 

Senior Cashier is the competent disciplinary authority of 

the Applicant. 	
Contd.....24 
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Again, at the material period of re-instatement of 

the applicant in his service on 16.10.95, the post of Chief 

Cashier (J.A.) had been in operation in Junior Administra-

give Grade of the Central Government which is higher than 

the Disciplinary Authority. There is no legal bar in Signing 

the re-instatnent order of the Applicant by an Authority 

higher than the Disciplinary Authority. Accordingly, Chief 

Cashier (J.A.) disposed of the appeal submitted by the 

Applicant as appellate authority against the dismissal 

order issued by the Competent Disciplinary Authority i.e. 

Senior Assistant Chief Cashier, N.F.Railway, Maiigaon.Heflce 

there is no irregularity disposing the appeal of the .Appli-. 

cant and question of setting aside the orders of the appe-

hate authority does not arise. 

Further, his appeals dated 10.10.96 against the 

order of dismissed dated 11.9.96 passed by the Disciplinary 

Authority (Sr. Assistant Chief Cashier/Pay & Cash Office, 

thoroughly gone through by the Chief Cashier, N. F. Railway 

and was disposed of by his speeking order rejecting his 

claim. 

His appeal dated 12.1.2000 in pursuance to Hon'ble 

Tribunals order dated 30.11.99 in OA 198/97 was also through 

examined by the Appellate Authority (Deputy Chief Accounts 

officer (Cash & Pay) N.F.Railway, Maligaon) and the Appeal 

was disposed of by taking into consideration all relevant 

facts and legal provisions and this appeal also was rejec-

ted with the speaking order dated 30J.2 000  and hence his 

representatioflsJ appeals were thoroughly consideredbY 

various personalities and officials and not by a single 

person. 	
Contd... ..25 
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• c). From the following docUments of which extracts were 

already supplied to the applicant i.e. 

The applicants letter dated 5.12.1995 add" 

ressed to the Chief Cashier (JA) mentioning 

at its paragraph 3 that extracts of documents 

of disbursement of the said two bills were 

already supplied to him; and 

Applicants letter dated 18.1.76 by which he 

explained that he can not imagine as. to how 

the shortage of i.389165.15 P occurred; and 

The statements of Assets and liabilities 

dated 18.1.1978 and memorandum dated 23.1078 

where Sri Dehingia clearly accepted and con-

firmed the shortage of Rs.38,151.94 P in cash 

and 

The pay order No.5080/60 dated 6.2.78 D 

which duplicate amount of Rs.38,157.34 had 

to be provided to Sri. Dehingia by Govern-

ment as recoupment of shortage in lund; and 

The detailed particulars of the bills etc. 

as furnished In the Annexures to statement 

dated 23.1.78; 

would also clearly reveal that the applicant was. 

fully aware of the detailed p articulars of the 

shortages and also the contents of these 2 origi-

xisl bills in question 
 

Cej 

contd... . ..26 
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Further, besides the said 2 bills in ques 

(total amounts Rs.24 9 113.83) the applicant was also res-

ponsible for shortage of Rs.14,047.32 P. 
19 

Thus, the contention of the .Applicant,his case, 

was prejudiced etc. due to rn..production of the original 

of these 2 bii1sre quite un-warranted and unacceptable. 

Photocopies of the above said letter dated 5.12.95 

Applicants letter dated 18.1.78 his ackrwledgement of 

debit in statements of Assets and liabilities and memoran-

dum dated 23.1.78oupment pay order No.5080/60 dated 

6.2.78 issued to balance the Accounts of Sri Dihingia 

(Applicant) are annexed hereto as  

resp ective].y. 

It is also denied that any kind of relief as prayed 

for by the Applicant at paragraph 8 of the Application is 

admissible under law and rules on the subject and on consi- 

deration of the facts of the case. 

25 • 	That it is submitted that all the actions. in the 

case have been taken in confonnity of rules and law on 'the 

subject and are quite valid, legal and pxper. 

26. 	That the respondents crave leave of the Hon' ble 

Tribunal to permit them to file additional wt'itten state-

mentif found necessarY,for the ends of justice. 

270 	That in the circumstances expialned above the 

application deserves to be dismissed with cost. 

Contd.. ...27 

1' 
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I, Sri. 	 . 	. 	 ... 

SOfl 01••••• q 	 .....aged about 

rw working as Deputy Chie:f Accounts 

Officer (Cash & Pay) N.F.RailwaY, MaligaOfl do hereby 

declare that whatever have been stated at paragrapb.. 1, 

• .3
...are true to my krw1edgé and those made at paragraphs 

7,8,10,11,12,13,14,15,17,18, and 24 are baed on records 

and informations as gathered from records which I believe 

to' be true and the rest are my humble submissions before 

the Hon' ble Tribunal. 

Dy.Chief Acco ts Officer 
(Cash & gay) 

N.F. Railway,M.igaOn 

	

Dy. C 	' • 	
'()h& Pay) 

	

, 	: 	'•'• 

	

N, F. 
	utahati-1 I 
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PAYMENT PROCEDURE 

Payments due to a contractor may be made to his autho-
rized agent or to a financing bank, instead of direct to the Contractor 	clerk may e prov  

• 	 • 	•. 	 • 	 • 1 	 1.1-  in accordance with the provisions of para. 1289 of the In(ilarl Rail- 
T Code for the Engineering Department. Every time a payment 

is made to an outsider (contractors etc.) for more than ils. 201-
the Income Tax Department should be advised by the Paymaster, if 
such advices are not sent by the Executive Officcrs The Accounts 
Officer should ensure that the Income Tax authorities are advised 
promptly and regularly of the details of payments made to contrac-
tors or other outsiders. 

In the case of payment to party not in Government/ 
Railway employment, the Paymaster shall use precautions for 
satisfying himself about the identity of the applicant for payment. 

.981. UnlessspeciaUy mentioned in a bill, io witness need be 
required for payments made by cheque to contractors able to sign 
in English/Hii - 1. 

8 Time Limit for Retention of Biils.--Pay clerks should 
not retain in their hands, any bills for more than one month from 
the date of their receipt, but should rcl;urn them to the Paymaster 
with any amounts remaining unpaid. Where lower limits have 
been prescribed locally, the same should continue. This period may, 
at the discretion of the Accounts Officer, be extended or curt:ailc(l 
to suit the detailed procedure of the payment for particular stall, 
but in no case7  should the bills be allowed to he retained by the pay 
clerks for more than three months. Any tendency to retain the bills 
for lunger,  periods than is allowed, should be viewed seriously by the 
Accounts Officer and enquiries should be instituted in aft' cases 01' 
delay in the returning, of vouchers after p aymclyt. 

983. Surprise Checks.—The gazetted officer in charge of 'the 
cash and pay department should exercise a surprise check On the 
accounts of the . pay clerks both at headquarters and on the line 
and such cheek should embrace a census of the bills in the possession 
of the pay clerks and the counting of the cash in their hand. A. 
similar surprise check shoild be carried out by an Accounts Officer 
horninated by the Financial Adviser & Chief Accounts Officer. The 
Accounts Officer should also arrange for surprise checks of payments 
to Ir.bour paid on muster rolls in accordance with the rules in pam. 
1351 of the Indian Railway Code for the Engineering Department. 
Such checks, should also be made on payments to monthly rated 
labøur paid on pay sheets. . . I  

134 
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(i;$ whether the procedure laid down in rule 9 
and rule W or rule II shall be followed in the proceeding. 

Clarification and Railway Board's decisions 

- intention of common procecdings._.The rule regard tng COMM011 

prccccdings contemplates a common thsciphnary adcrty for mposrg 
pena.! ,,ics on one or more officials involved in the same case. lnttntlCfl 

being that offences committed by the delinquents lvoIvd In such cases 
houid be weighed with one standard for imposing the penalty. 

Ecards kttr No.E(D & A)7RC647 dattd 119th October. 1011) 

14. Special procedure iiiceitifl casesNotWith 
standing anything contained in Ruks 9 to 13:- 

where any penalty is Imposed on a Railway servant 

on the ground of conduct which has l4 to his conviction on 

a criminal charge; or 	 - 
where the disciplinary authority is satisfied. for 

reasons to be recorded by it in writing, that it is nct reason-

ably practicable to hold an inquiry in the manner prov.ldeO in 

these rules ; or 	 - 

where the President is satisfied that In the interest 

of the security of the. State, it is not expedicntt hold an 
inquiry in the manner provided in these rules ; 

• 	The disciplinary authority may consider the circumstances 
of the case and make such orders thereon as it deerns.fit ; 

Provided that the Commission shall be consulte& 
where such consultation is necessary 1  befoie any prdcrs are 

made in any case under this rule. . 

carificationsjRal I way Board's dccsiOflS .. 

I. Dismissal, removal etc. is not to be automatic in cases of - 

conviction in a criminal court.Whcre action to lmpose a depart-
mental penalty on a Railway servant Is taken on the basis of facts wblch 
led to his conviction In a criminal court; dismissal, ct., is not to be ut 
matic and each case should be examined on Its merits and orders imsing 
the penalty passed if the charges against the Government Servant 

On 

which his conviction is based, show that he was guilty of moral turptud 

or of grave misconduct which Is likely to render his further retention 
i 

'1 
o 

I. 

.1 
77 

i;TZ 
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In scrvce u'"cskabic e- cor.trcry to ptb1c interest. \Alhfle acton 
to dismiss, remove or tee .cc an employee er impose on him any penalty 
on the basis oIconvictlor on a crimnaI charge, Is to be talen en the merits 
of the case, It Is not necessary to observe the usui disciplinary procedure 
bcfore taking ct1on to dismiss, remove etc. In such caes. It is not even 
necessary to serve a charc.theet on any emp'oyce and the dcarimentai 
penalty may be Imposed straightawy on the ground of conuct which 
has led to his convlctloa cn a crimina' charge. 
(kllwy Board's letter No. 	 dat*d 4th Ftbtttry, 1950 and ES4P,Ge4 dated 

31tt May, 1956). 

An order .by a. court under Sections ibi and 117 of CPC. 
requIrIng a Railway servant to execute a bond for keeping the peace or 
In default, to undergo simple imprisonment, cannot be taken to be a 
conviction for the purpee of Rule 14 of the R. S. (D & A) Rules. 

In stich cases. it Is open to the appointing authority to take the 
circumstances Into consfideration and consider whether In the Iiht of 
the fact.s culminating in the c'dcr of the court. it Is necessary to take 
dEscpIlnary action. if such action is decided upon, the prescribed 
prøcedurc should be kilowed and the provisions of Rule 14 () of 
R. S. (D & A) Ruks will net apply in such a case. 
P.a1way Bsard letter No. EP & A)S56-36 dtcd 31st Oecenber. 1959) 

Conviction under Customs Act cannot be considered 
conviction on a criminal ch.arge.—In such cass. the procedure 
prescribed in Diclpline and Appeal Rules cannot be bas:eô 
If it Is Intended to take deprtmental action against the Railway servant 
concerned n the circ!..icances leading to such conviction. - 
(Railwy Board's letter No. ED & A)63RG641 dated 16th October, 1963) 

iS. Provision regarding Railway servants lent to 
State Governments, etc.—(1) Where the services of a 
RaUway servant are Itent to any other,  Ministry or Department 
of the Central Government or to a State Government or an 
authority subordinate thereto or to a local or other authority 
(hereinafter in this rule referred to as "the borrowing 
authority "), the borrowing-authorlty shaH have the powers 
of the authority competent to place the Railway servant under 
suspension for the purpose of placing him under suspension 
and of the disciplinary authority for the purpose of conducting 
disciplinary proceeding against him 

Provided that the borrowing authority shall forthwith 
Inform the authority which lent the services of the Railway 

kip 
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NORTH€A$T FONTER RAILWAY 	WF.Au. G. 210 (Larqe 

1. 	 A-4 

- 	Poympsq 

f& 	
F. 	'. ..............................No........................dcted...................... 197......... 

ur n  by...............I'.o................. ......vouchers eiiumeratd betow t&alling Rs............ 

	

........... ................ . .......... .....(in words). 	The unpaid amount of Rs ................................ (in words) is 
ref urned herewith in Cash in Challan. 	The closing balance of my Cash Book on .......................... 
iss 

C. 0. 7 	
Amount of 	Amount Un poii  

	

N. ond Date of 	Aidii 	
Dote 	

Dote of 	
PM No. and date 	Bill 	 Paid 	

Amount 

	

r:eipt 	No. 	 payfliefli 	
returned ()(If 	 j 

!s. 	P. 	R. 	p, 	RS. 	P. 

	

• _._%___._______ ___ ___ ___ 	 - 	 --.--..- ..--. 	--- 
I 	

.?. 0 	.. .......4; 

	

7J 	13 OI (q' 	l3oS i  g .••__J 	 ;.... ....
C/iot. 

	

.. 	.................................... 	............................................................... 

- 	.................... 	I.  ... i... ........ ............. 	. 

	

L 	J71 j 	. 	.. 	- 	Q. 	6 	•

. ..... ..

-  

L 	2 02? 	7 

	

!Q.7 	750' 6t) _ 	7O' cr1) 
I b$ ö 	— 

. ............. 	 .......... ........ .......... ..... 	... 	. 	............ ..... 
. ............................................................. 

I ........ I 	I ..  ......... 
.I...................................................................................................• ......... 

...... ......................................................
I..................................................................... .......... 	......................1/........... 

............... ................ ............................l..................................................................................... 
. 	.. 	 ... 	., 	........• 

	

................•:::::.:.: 

	:: 	::::,...i;::IrI:!.::I:..... :I.;:::::;:i',:i::::.::.:::::::i::.............:::. 	.i:i......... I - 	- 	. -.---.-•.--..--.....- 	_________________ 

	

Cash Office 	 Deposit Slip 

	

Paid into the 	..-as per 	 - 	—No ................. dated .............. 19 

	

Imperial Bank 	Treasury Remittance Note 	 - 
Received the documents and cash detailed above. 
Dated................................... . .... . 9 

Paymastelr 
N. F. Rly. PreSs-9/7512/58Ju'76.... 60.000 Ferms 	 . 	 - 
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NORTHEAST FONTtER RAILWAY 	N. F. —Au. G. 2$0 (Large) 

A—P 4 

Poymastar 
N . F. lly ... ........................... .Nc,.............. .......... dcted.  ......... ..., 

reurn by...............No.................... 
 .... vouchc-rs enumerated below to.alling Rs............ K
......................(i n  viords. 	The unpaid amount of Rs .............................(in words) is 

rLuneerewith in Cash in Chollon. 	The closing balance of my Cash Book on .......................... 
! 	S ................................ 	 ..........................

.................... 
Signature of District Asstt. Pay CIerkNL .......... 

C. 	
Amount of 	Amou r 	f101 find i)io( 	Audit 	

Dnte 	DiIc c1f 	
PM! No. and date 	Bill 	 Amount No. 	 ylnont 	

returned 

	

_______ 
P. 	Rs. 	 P. --- 	-- 	-------------------------- ...' I 	2j 	............9................... D........................... . 	.° ................................................. 

..................'
1L"yf' 	.... 6i c 	............. 

.. ........ 
..... 	 :...3 	 24. 
..... 

 ............. 	 16MM.. ...
1 4 ........................................ 

t.?,
''t ...... 

........., .... ...... ............. .... .... .....'.2— 	....'S2.0 	........... 

- 	1H 03 ft - - - -- ............... -.. 	.... 
........ .. I ........... ,.".•.................... k22. 	i........... ........... 

MORM 
.. 	 ....... 	..... 	

­ 	" .. 	.. .. 	. 	..... 	.......................... 	........... .... ... .. 
'V'4 	f1'7' 

.................. . 	. 7................... 
..... 	............... I$................ 

...........!'..J 	.. 	.  

:;:::::J:::i,.:':....i;:.....J::::i::: ::::::::::T:ITT:::::.....I..... 

............................................................................................

I......1........  
.....................................................,.,.;.. 	..... 	................................- . .;...... .... ........... 

.....i:. 	
.::i. ............ ::::.  ........... 

......i......... 
	... . 	. ............ 	.......... 

	

I 	 I 
Cash Olilce 	 Deposit Slip - -_ 

Paid intt) thc--.----.---0 per-----------.  	K 	 - 
- 	. 	 INO ................ dated ............ 19 - 	inipeiral Bank 	Ireasury Remiliance Note 

Leceived the docunieiiis rind cash detailed above. 
........................................19........ 

Poymastetr 
N. F. iUy. Prcss-9/7512/i_ .Iiit76,.. óftftnO 

A.. 

. .... 

- ....... 	L. 

. .........:. 4. 

. ........ 

::::....:....:::j "  
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From 
Shri Ganesh Ch. Déhingia 
Sr. Cashier/DBRT (Under Suspension) 
Chiringgaon Railway Colony : 
Block No. 51-F. 
P.O. C.R. Buiiding/Dibrugrh 
At Maligaon. 

To 

I1 

r 

:1 

The Chief Cashier (JA) 
N.F. Raiiway/Maligaon 
Guwahati-li. 

Ref :— 1) Charge sheet No. C.P./EP/GCD/DAR 

dated 20.11.95 

2) My itter dated 1.12.5 

Sub :— Inspection of documents and to 

tak e 

Sir, 	 ., 

May I drawyour kInd attention for the following 

few lines for your kind consideration and necessary action :- 

1Phat the aforesaid charge sheet No. CP/EP/GCD/ 

DAR d,ted 20.11.95 was served on me on 23.11.95 alongwith 

the statement of Article of charges, staternentof imputa-

tion of misconduct alongwith a list o,f documents and. 

list of witnesses. 

2. 	1 having gone through the oforesaid charge f.311not , 

decided to inspect the documents mentioned in the list 

of doument.s. Accordingly,, by my letter dated 1.12.95 

addressed to you, I expressed my desire to inspect all 

the documents mentIoned in the list of documents furnished 

to me and to take ex'act thereof 

- 	.- 	- 	 ...i_ 	 •_•_7•_ 
/ 



A. 

.4 	e. 

- 	2- 

3. 	1 That though I was not allowed to inspect the 

documentsextract (Photo Copy) of the following docu-

ments were furnished to me. 

List of documents furnished 

1) 	P. ! Statement of Shri G.C. Dehingia Ex. Sr. 

cashier Beat No. 10/DBRT dated 18.1.78. 

-do- 

Statement of Assets and liabilities of Shri 

G.C. Dehingia Ex. Sr. Cashier/lO/DBRT dated 

18.1.78. 

Letter from Shri G.C. Dehingia Ex. Sr. Cashier, 

1O/DBRT dated 18.1.78. 

WAO/DBRT'S General Report dated 19.12.77 on the 

result of varificatjon of cashier No. 10,10A and 

1 1/DBRT pay Ovvjce. 

Recoupment pay Order No. 5080 of 6. 2. 78 for 

PS. 38,151.94 issued by DAO/LMG, 

I)ocuments of disbursement of amount of bill under 

AB No. 13 DWPF dated 2 .10.77 for Ps. 11,103.00 

by Shri N.K. Borua, Ex. Sr. Cashier 1OA/DI3PT. 

Documents of desbursement of amount of bill No.. 

16L x L of 7.11.77 by Shri N.K. Borua Ex. Sr. 

Cashier, 1OA/DBPT. 

contd ..... 3. 
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lily. DFC No. 164 
dt. 17.12.77 of Shri G.C. Dehingj5, 

Ex. Sr. Cashjer/10/DBftp pay Office. 

Memorandum dated 23.1.78 with encloser - Annexure 

Charge ieport of pay beat No. 10/DBIT. 

Cash Verification held on 25.1.78 in the a/cs of / 	
Shri N.K. Borua, C/1OA/DJ31, 

Written letter from Shr.i G.C. Dehingia Ex. Sr. 

Ga hie r/10/J)BRIP dated 16.1.78 addressed to ADC/TSK 

for discripency of huge amount in his Cash 
balance. 

	

4, 	That I was neither allowed to inspect the 

following documents, nor did I was furnished with the 

extract thereof :- 

OA i)Do, letter No. CP/86/B dated 23.12.77 from Shri 

G.P. Verma, chief Cashier./ MLG to Shri D.K. Cha-

tterjee, Ai)C/TSK, 

i) 	Letter No. CP/86/B dated 21.12.77 from Chief 

Cashier/MLG to Shri D.K. Chatterjee Ex. ADC/TSK. 

SP/CBIYSP.F/Shii1ong1s letter No, 3/2/78 -SHG 
cC 	 dt. 2.4.77. 

XR No, ADC/45/77 dated 27.11,77. 

SPs report (CBI/spE/shjløfl No, 16 dt. 25.8.78. 

	

5. 	That by letter No. CP/EP/GCD/DAR dated 01/12/95 the 

Sr. Asstt. Chief Cashier informed me that the remaining 

contd.,,,, .+. 

:1 
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docuni'entg in connection with this case may be allowed 

to inspect during the period of enquiry if the Enquiry 

offiôer permits on the issue., 	'• 

Tht the documents mentIoned inpara 4 above 

are very vital and important having great bearing on 

the issue involved. It will be dirficult on my part to 

submit my written statement as asked for without inspec-

ting and taking extracts of the said documents, kindly 

ro€e that denial of inspection of those documents mont-

lonod In pira li-nbovo and Lrking extract thereof would 

cause grave prejudice to my defence in the disciplinary 

proceedings. 

That the original bill No. 3 DWPF dt. 27. 10.77 

and bill No 16 L xL dt. 7.11.77 are very vital and 

• 

	

	important documents and the same are mentioned at serial 

No. 9 & 10 of the list of documents. Though the extract 

of documents mentioned in serial .Fo. 9'& 10 relating to the 

disbursement of amounts of the connected bills were 

supplied to me on 4.12.95,  I was neither allowed to 

• 	inspect the bills mentioned therein, nor did I was allowed 

• 	to take extracts of the bills • It will be difficult 

on my part to submit written statement without inspecting 

and taking oxtrcts of the anme, which will also cause 

prejudice to my defence in my disiplinary proceedings. 

I therefore humbly request your goodseif to 

allow me to inspect the documents mentioned 

in para Lf & 7 aboye and to" take the extract 

thereof rnd thereafter allow me at least 15; 

days time to file my written statements. 

Yours faithfully, 

I 

I 	
Sr. Cashier/DBR(Under suspention 

N.F. Railway. : 
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- 

i?rom 
- Sriri GaneèhCuindra Dihirigia 

• 

	

	Sr. Cashier (Under SuBpension) 
Chiring GabnRly. Colony 
Block No. .51—F• 
P.O0 C0R._BuildjngDjbrugarh. 

To 
The Senior Asstto Chief Cashier, 
X.F. Railway/Maligaori 
P.O. C-uwahatl-11 

Dated the 16th Deôember/95 

hef,: Your Memórariu'n of charge sheet 
:10CPJJGcDJflAR dated 20.-i 1-95. 

My defence counsel Shri S.K. .Chatte.rjee, ShopSupdt.. 

M & P under C.W/M11gaon tho is also Joint General Secretary 

of N.F. Railway Emgpiouee8' Union was out of Head Quarter0 

So, 1-am unable tdubmit my written statement of Deterice 

in details. However, I deny all the charges brought agint 

me vide your .Memoradu!n under reference. I am ready to face 

BAR Enquiry at :ny stage and 1 hereby nomInate Fihri L.K 0  

ChutterjeeShopSUpd4&PunderCWE/Ma]1gaon to act as r ny 

defence counsel. I shàll.be grateful if, you kindly arrange 

to spare of my defence counsel in all the days of Enquiry. 

/ 
Thaiking you. 	7. 

'Yours fa1thfu1y, 

( hri Gin.p5h Cti. ril)~ ingia) 
Sr.. Cashier/DJ3RT 
(Under Sopencton) 
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L 	 SPECIAL POLIC$ MOTT o  C.LL. SEILLONG. 

C&. No, 	RC 2/78 81a 

Dati of seizures 2. 6. 1979. 

By vhoa 'studs G. N. GUM L  Ins psetor of Police, 
Shillong, 

From whoa 8613e41 	81*1 G.P.YRaM&, Cht.f Cashier, 
and where ? 	N.F.R&t1Way, Ia1iga in his 

office. 

Pay order No, 5080/60 Ø$e4 une' A.B. 
No. 132 LB$ dt. 6.2.1978 for r4o  38161034 being 
recotquent of shortage in fund of G,O.DsbLngta, 
Sz,ader/VBRr.* l'sh*et. 

Signature of the  
parDon from seized. 

(G.P.Vsraa) 
Chief Ca hier/N.p • Railvay, 

8ignature of Police1 
Officer, 	/ 

Inspector of Polic.,CBh/SPE, 
SbJllong. 



•-:, 	 \'p\ 
F. Railway. 

Q,.,JLerma. 
Chief Cashier, 

D, 0. No.CP/OCD/Shortage.  

Office of the 
Chief Cashier/N,F.Rajlwa y , 

Maligaon, Gatlhatj1.,1]., 

Dateds ap1j1 30,1979. 

My dear Choudhury, 

Sub:... Supply of original paid Voucher 
bearing A.B,N0, 132 LBB dated 
692.78 and C07 N0 •  2 LB dated 
6.2.78 (DAO_LMG. 9  VAy order 
i.8pJ6o dated 6..2.78). 

• Refg... Your Confidential D , 0, letter 
No. LMG/A,'RF' dated 8th April, 

._9?9 
•' 	• 	,•• 	• 	• 

I confirm the receipt of your Pay Order N0. 
5080/60 dated 6.2,78 passed under .B.No.132 LBB 

dated 6.1.78 and C07 No. 2LB dated 6.2,78. The above Pay order is required by P/Shjllong who will be 
banded over to them. 

Yours sincerely, 

( G. P. Vernia.) 
Shrj R.N.Choudhury 
A.D,A. 0./N,F,R1 y/fG. 

S 

\\ 



" CONFIDE11'IAL 

• • 	 1 \ 
P.O. Li/A/I1, 	 Dated, the Cth April'79. 

My near 	 "XI 	 - 

	

• 	iibt Sn1y & Orj n, PAid Vc,irnh1r 
bearing AH Not, 132 LIII) 	td (3.2.78 and Co7 No. 2 Lfl'detd 
(DAOS-LI'S P.O. 1o. 5080/60 dt:6.2.73.) 

	

LI

• 	 ------,--'------ 

	

• 	 Is per telephotjc diioI tt in seic1jig 
hel,jth the ori1flni paid vtnhor rtrrtinut A]3N0 132 Lim 

ti 6.2.7 i - J' iflfoi'tjrnj 	. flceLary actioll •  The p1 e as ti be ' etur fled wi ten do nq 'zith. 

With regtrds, s 

DA 

	

I 	 • 	 •• 	 • 

.1 
Yon 	since ely, 	 1,) 

.5 	•••• 	 S 

ii G.P.Vejj 
Cr1ei Cashier, 	

.5 	 , ••' . 

Copy to nb-I1ed [tecord for  
- 	' 	 • 	.• 	,• 	5. 	

I 
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Q'¼ NO. 6/94 	 7 (•) 

Gneh 	h ilf iJ r 	1 hin ji a... 	AppI J. 	tit 
Vs; 	 - 

Fi & GAO, NF Hly, 	Ors. 	.... 	iespdt. 

prcr3ENTs 

.HON'RLE !JR, JUSTICE 5. HAQLJE, VICE -1A1RWAN 
HON'}3LE SRI G.L. NJ3L\'INE, LU.tB(ADMN.) . 

For the Apoilcant 	 Wr,3,N. Chetj 
For the Respdt. 	 . 	Yr. B.K. Srn-.3 

1 
7.2,1994 ' 	Ileard learned counsel Mr Sew. 

Chetia on behalf of applicant 'Shri 
44  

Ganesh Chandra Dehing'ia. Perused the 

statement of grievances and r'?liefs 
sought for in this apilicaticn. The  
applicant was dismissed from service 
vide Memorandum No.CP/GCD/.shortage/ 
Pt.I. dated the th Japuary,1984. 	fl 

( Annexure A-.4 ). He had preferred 
appeal dated 23rd •igust,1991 . 
(Arrnexure A-5) which was not dIsposed 

of by the appellate authority within 
six months from date of filing. . ., . 
Hon'ble High Court vide order dated -  1' 

12.5.93 in Civil Rule No.4333/1991. 
directed the appellate authorityto 

• dispose of that an: Cal within three 
ionths from 12 - 5,I993,hijt the appeal 
was not disposed' of • Hence this - 
aplicatio 	ndr Sction"l9 of t'h 

	

Trihi J 	Act i?35 	, . .• 
Tii s 	p.1.ic a.i':•r is arrittd, 

n: 	ce 	•- 	'po-rdEnts  
7). 	

, ';! 
?:: te 	. 	- 	• 	Trr r 

/ 	 cO!)td1 

'4 
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contd. 

7.2.1994 1 	Railway counsel Vr BK.Shanna 

receives copy of this application 

and 1rays for six weeks time to 

I 

	

	tile counter. Time allowed as 

1:)xayed for. 

28.3.9 4  f or c ount e r 

and further oidrs. 

tleard Mr Chetia on the inter-

un relief prayer. Also heard Rail-

way counsel Mr BK.Sharina on this 

point. Applicant has prayed for a 

direction on respondents to pay the 

-subsistenôe allowances for the 

I 	 period from June,1983 to 9th Janu- 

I 	 ary,1984t0 him. We direct the 

I 	respondents to pay the subsistence 
sc 

I 	 allowances to applicant for the 

periodfromJfle,9t .9th Janu-_ 

ary,l984 withir 30 days 

from the date of receipt of this 
I 

	

	 order in accordance with rules,if 

not already paid. 

. 	Intimate respondents for 

I 	compliance. 	. 
Presently,we pass no order - 

. 	 on the claim of subsistence allow- 

. 	' 	ance for the period from February, 
I 	 - 	1984 •to January,19940 

T : CO F? 

• 	
L 

7 ( 1 )ept.! y  fcg 	(Ju?c!a!) 
Tbun 
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