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CENTRAL ADMINISTRATIVE TRIBUNAL, GUWAHATI BENCH

Original Application No. 380 of 2000.

Date of Order : This theZOthDay of February, 2002

“THE HON'BLE MR. JUSTICE D.N. CHOWDHURY, VICE CHATRMAN .
THE HON'BLE MR K. K. SHARMA, ADMTINTSTRATIVE MEMBER.

Shri Ganesh_ Chandra LCé€hingia
S/o Late Kuladhar Dehingia

Resident of Village:-Pathalibam
P.O:-Pathalibam, P.S:- Moran )
District:-Dibrugarh, Assam. . +_. Applicant.

By Advocate Mr.A.C.Buragohain, Mr.D.Borah & = ' e
Mr.N.Borah. e »

- Versus -

1. The Senior Assistant Chief Cashier ' l j
'N.F.Railway, Maligaon
Guwahati-781011, Assam..

2. The Chief Cashier (J.A.)
N.F.Railway, Maligaon
Guwahati-781011, Assam.

3. The Financial Adviser and

Chief Accounts Officer \
N.F.Railway, Maligaon T
Guwahati-781011, Assam. <

4. The General Manager
N.F.Railway, Maligaon
Guwahati-781011, Assam.

5. The Union of India
Represented by the General Manager
N.F.Railway, Maligaon
Guwahati-781011, Assam. . « « Respondents.

By Mr.S.Sengupta, Railway Advocate.
ORDER

K.K.SHARMA, (ADMN. MEMBER) :

The relief$claimed by the applicant in this

application are as under :

1) Setting aside of the dismissal order
dated 11.6.96. ‘

2) Péyﬁent of backwages from .January, 1278
to the date - of re-instastement
i.e.16.10.95% .

3) Payhént of Suﬁsgistance allowaace from
9.1.84 to 16.10.95.

4) Other consequential reliefs.

1. The applicant was appointed as a ‘Trainee

Clerk in the office of the Financial Adviser and Chief

\C \/\A;L\oék,\» . Ccontd.. 2
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Accounts Officer of N.F.Railway, Pandu on 11.5.59. oOn

16.1.78, When the applicant was working in the

) . of #.38,165.15, )
Dibrugarh Pay Office a cash shortage/was found in his

cash box. The matter was referred to the C.B.T. and the
applicant was placed under suspension w.e.f.19.1.78. A
criminal case was instituted against the applicant in
the court of Special Judge and the Special Judge by its
order dated 13.5.83 convicted the applicant to undergo

R.I. for one year and fined him of %.30,n00/- and  in

default to R.T. for a further term of twenty months.

The applicant was further convicted under Section 409
I.P.C. (Act 45 of 1860) and was sentenced to undergo
R.I. for one year with a fine of %.10,000/- and in

default R.I. for a further term of ten months.

2. The applicant preferred an appeal before

the Hon'ble High Court and by judgment dated 1.6.95 the
Hon'ble High Court acquitted the applicant. Based on
the judgment dated 13.6.83 by the Special Judge the
applicant was dismissed from service by Memorandum
No.CP/GCD/Shortage/Pt.I. dated 9.1.84. The said memo is

reproduced below :

" Whereas Shri Ganesh Ch.Dehingia,
Senior Cashier (under suspension) has
been convicted of criminal charges
ounder Section 5(2) R/W Section 5(1)
of the Prevention of Corruption Act
and Section 409 of the TI.P.C. and
sentenced to undergo R.I. for a term
of one year and to pay fine of
85.30,000/- (Rupees thirty thousand),
in default to R.T. for a further term
of 20 months for the first offence
and R.I. for a term of one year and
fine of Rs.10,000/- (Rupees ten
thousand), in default to R.I. for a
further term of 10 months for the
second offence by the Hon'ble Special
Judge, Assam, Gauhati in the criminal
case instituted against the said Shri
Ganesh Ch. Dehingia in special case
No.ll of 1978.

And whereas it is considered that
the conduct of the said Shri Ganesh

t C K \v&,C\éK&_<\? Contd.. 3
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Ch. Dehingia which has led to this
conviction is of grave misconduct so
as to render his further retention in
the public service undesirable.

And whereas an opportunity was
given to Shri Ganesh Ch. Dehingia to
make representation on the proposed
penulty of dismissal vide Memorandum
No.CP/GCD/Shortage/PT.T dated 9th
Dec./83 to which Shri Ganesh Ch.
Dehingia has not  submitted any
representation.

2. Now, therefore, in exercise of
the powers conferred by Rule 14(1) of
Railway Servants (Discipline and
Appeal) Rules, 1968 the undersigned
hereby dismisses the said Shri Ganesh
Ch. Dehingia from service
w.e.f.9.1.84,

3. The receipt of this memorandum
should be acknowledged."

Against the order of dismissal the applicant preferred»
an appeal on 23.3.91 before the respondent No.4. The
appeal was not disposed of within the time prescribed
by the rules. The applicant filed an application being
0.A.26/94 before the Tribunal challanging the order of
dismissal. As the dismissal of the applicant was
without holding of an enquiry the order of dismissal
dated 9.1.84 was set aside by judgment dated 29.8.95 in
the said 0.A. and the respondents were directed to hold
an enquiry. The respondents were further directed as

under :

n

In the event of such proceedings
being commenced repsondents will be
free to take steps in accordance with
the law and the rules including
suspension of the applicant 1is so
necessary. The respodents shall take
the decision whether to draw up a
disciplinary proceeding or not or to
close the chapter within a period of
two months from the date of receipt
of the copy of this order. If the
respondents decide not to draw up
disciplinary proceedings the
respondents shall give all the
consequential benefits including back
wages to the applicant with effect
from 9.1.1984 till the date of
reinstatement as per the relevant
financial rules."

\C ( S contd.. 4
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+'The respondents were direted to complete the exercise

within a period of six months. The applicant was not paid
any subsistance allowance frbm 10.1.84 to 15.10.95. The
applicant was reinstated on 16.10.95 and was again placed
under suspension on the same date. In the enquiry
conducted pursuant to the order dated 29.8.95 passed in
0.A.26/94, the applicant requested inspection 'of the

following documents.

"(1) Original Bill-bearing-AB No.l3 DWPF. dated 27.
27.10.77 and :

(2) Bill bearing AB No.l6 LXL dated 7.11.77
3. As the enquify was not completed within a period
of six months, the applicant moved an Misc.Petition being
M.P.No.71/96 on 18.6.96 before this Tribunal praying for
back wages and other consequential reliefs. On the filing
of the Misc. Petition the reséondents came forward with an
application for extension of time. In the enquiry by the
I.0. only four witnesseé were examined. Thé-: statements
made before the CBI by the witnesses were not produced.
The Enquiry Officer,submittéd his report and on the hasis
of the enquiry report the respondents issued show cause
notice on 25.6.96 to the applicant. Thereafter by impugned
order dated 11.9.96 the applicant was dismissed from

service. The applicant filed an appeal Dbefore the

; concerned authority praying for setting aside of the order

of dismissal dated 11.9.94. The appellate authority by its

order dated 17.2.97 rejected the appeal of the applicant.

| Another appellate order dated 30.3.2000 followed

intervention of C.A.T.;in>O.A.l98/97. The appeal was again

dismissed.

| 4. ~ The applicant has challenged the impugned order

on the ground that it had heen passed = without

judicious application of  mind; the authority

failed to consider the case of the applicant -

1regarding payment of  back wages and other consequential

Contd.. 5
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benefits; that  the applicant  was entitled to

substistance allowance from the date of original
suspension i.e.19.1.78 till. the final order of

dismissal dated 17.2.97.

5. 4 Mr.A.C.Buragohain, learned counsel
appearing for the applicant elaborated the submissions
made in the application. His main argument was that
the relevant record was not: produced in ' the enquiry.
The respondents did not pay the applicaﬁt substistance
allowance to the full extent. The learned counsel for
: disciplinary
the applicant also submitted that / ° authority, which
suspended the applicant became the appellate éuthority

and was thus biased. The submission in this regard made

in this application is as under :

" For that the Respondent No.2 the
Chief Cashier (J.A.), N.F.Railway,
Maligaon, who acted as a disciplinary
authority in re-instating and
suspending the applicant heard the
appeal as appellate authority and
therefore the appellate order dtd.
Nil, is liable to be set aside."

counsel
6. Mr.S.Sengupta, learned Railway/argued on

behalf of the respondents. The respondents also filed
its written statement. It is stated that in the
departmental enquiry the applicant was provided with
the full opportunity to peruse the records and take
extracts from the various relevant records. The
applicant by his letter dated 1.12.95 did not indicate
about supply of the original bill Nos.13 DWRF and 16
LXL dated 27.10.1977 and 7.11.1977 respectively. On his
further representation dated 5.12.95 about non-supply
of the above original bills the matter was clarified to
him vide order dated 14.12.95 stating inter-alia that
the original bills were not referred to in the 1list of
documents. He was allowed to consult his charge report

of Pay Beet No.lODBRT dated 23.1.78 duly signed by him.

Contd.. 6
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After satisfying himself with the reply of the Railway

Administration and perusal of the relevant records of
the case, the applicant forwarded a letter‘ dated
16.12.95 expressing inter-alia his readiness to face
the enquiry. TIn the course of enquiry the applicant
also accepted that he had handed over the said two
bills to Sri N.K.Baruah, Ex-Cashier/10/A/DBRT without
fund for paymént to the concerned payees with the
commitment that he would. recoup the amount to Sri
Baruah subsequently. This fact was further confirmed by
the applicant in his subsequent representation dated
25.6.96. Moreover, these two bills were with CBI and
judicial notice of these bills was:  taken in course of
hearing of the Special case No.ll of 1978 before the
Special Judge. The applicant was debarred from seeking
production of these original records which were not in
possession of the respondents. It came to light in
Nov-Dec, 1977 that the applicant violated the extant
codal provisions regarding payment procedure and
refrained from closing his Cash Books etc. and
resorted to retention of paid bills and unpaid amounts
unauthorisedly beyond permissible period as required
under Rule 982-A, He also avoided the surprise check of
his Cash and Accounts. On 18.1.78, on verification of
the Cash balance of the applicant a shortage to he
extent bf B.38,151,94 was detected. The applicant also
accepted the shortage. The applicant was acquitted by
the Hon'ble High Court on benefit of doubt. The Hon'ble
High Court, while acquitting the applicant found him
negligent in. his duties and it’ . was not a clean
acquittal as such it was open to the authority to
i draw up departmental disciplinary proceedings and also

suspending the applicant after reinstatement. The

applicant was thus dismissed from his service after

Contd.. 7
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observing the rules and procedure in vogue. The

applicant was provided with reasonable opportunity by
way of show cause notice issued to him vide memo dated
9.12.93. In the departmental enquiry, the applicant was
found guilty and was consequently dismissed from hi#
service w.e.f.11.9.96. As the applicant was earlier
dismissed from service w.e.f.9.1.84 and as the fresh
disciplinaryv proceeding was held after the Hon'ble
Tribunal's order dated 29.8.95 and as a result of fresh
disciplinéry proceedings, the respondents came to the
same conclusion, the question of making payment of any

amount for the period from 10.1.84 %o 15.10.95 did not

arise. Moreover during that period the applicant was

neither performing any railway duties nor-he. was under

suspension. Regarding the payment of back wages, it is
stated that in terms of the judgment of the Hon'bhle
High Court dated 1.6.95 and FR 54(1) and the order of
the Hon'ble Tribunal ‘dated 28.9.95 the applicant is
not entitled to payment of the same. Regarding the
objection of the applicant to +the disciplinary
authority acting as appellate authority the respondents
hé%Lreplied as under :

"eeeeee. regarding respondent No.?2
being the Disciplinary Authority as
well as Appointing Authority etc. this
has happened because the post of the
CHief Cashier was upgraded from Senior
Scale to Junior Administrative Grade
and there is nothing irregularity in
this regard. The matter has been
elaborately clarified at paragraph 23
of this written statement." '

7. Regarding non-production of the
aforementioned two bhills the applicant objection was
considered on the basis of his representation and by
letter dated 30.3.2000 it was replied as under :

"(a) The contents of these two bills
were already in the knowledge of the
applicant.

(b) These 2 bills were personally
handed over by Sri Dehingia Sr.Cashier
(Applicant) to Sri N.K.Baruah
Ex.Cashier/Dibrugarh Town for payment

7

Contd...8
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| to the payees concerned as mentioned
' in the bills, without providing Sri
Baruah with the necessary funds (one
on 18.11.77, and, the other on
20.11.77 without even clearing the
dues of the bill handed over in the
, first occasion on 18.11.77) though the
Lo Applicant received the required
o fund/cash from the Government for
making necessary payment to the payees
concerned on much eagrlier dates i.e.
lst bill on 31.10.77 and 2nd bill on

17.11.77.

i (1IV) Even in course of D.A.R.
: enquiry proceeding and in the personal
i hearing also he did not make any
! assertion that he every recouped the
| amounts of these two bills to Sri
‘ Baruah Ex.Sr. Cashier, Dibrugarh.

o (v) | The original bills ( as
P mentioned by the Applicant) only

indicate records about nature of
claim, details of the amount drawn and
payable in favour of particular payee
! or payees by a nominated cashier in
presence of witnessing officials
concerned, as well as,
v acknowledgement(s) of the payees(s) in
' support of receipt of payment, Accouts
enfacement towards passing of Bills,
reference to entry in the Chief
Cashiers Cash Books (Payment) etc. and
that the bills do not indicate
racoupment of cash and these bills do
not show whether m#foney was handed
over/recouped subsequently or in any

time.

vi) The matters regarding receipt of
these 2 bills by the Applicant from
Railway Administration (with fund) and
regarding handing over of these two
bills by the Applicant to another
Sr.Cashier Sri N.K.Baruah without
handing over the fund which he
, received from Government at the time
of handing over of the bills and not
handing over the amounts on any
subsequent dates also etc. are all
matters of records and the Applicant
(Sri Dehingia) already accepted these.

vii) Even prior to seizure of these
two bills by C.B.I. on 12.5.78, Sri

Dehingia (Applicant) clearly accepted
the shortage of #.38,151.94 P in cash
in his case Balance as per Joint
signed memorandum dated 23.1.1978."

It is stated that the applicant had accepted the
shortage of cash in the statement of Assets and

liabilities on 18.1.78. The applicant had also
T

Contd.. 9
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promised to recoup the financial loss if he was
re-instated. The amount of shortage was not handed
over by the applicant to Sri N.K,Baruah. The applicant
was re-instated on 16.10.95 and again suspended on the
same date in order to proceed with the engquiry against
him. Tt is also stated tha in the order dated 7.2.94
in 0.A.26/94 the Tribunal had refused to pass any
order regarding _granting payment of substistance
allowance from February, 1982 to January, 1994, The
question of examining the C.B.I. official did not

bhased

arise as the departmental enquiry was / on Railway
records. The disciplinary authority after applying its
mind arrived at the conclusion to issue the penalty of
dismissal. The respondents suffered a huge loss on
account of negligence of the applicant. Regarging

\ R jurisdiction
objection of the applicant to thel of appellate
authority, it is stated that there is ﬁo legal bar on
the officer - signing the suspension order being the
appellate. wy authority. As such  there is no
irregularity in the dismissal of the appeal of the
applicant. The disciplinary authority had disposed of
the appeal of the applicant by a speaking order. The

learned Railway counsel for the respondents submitted

that the application is liable to be dismissed.

8. We have given our anxious consideration to

the submissions made by the learned counsels for the
parties. We have also perused our records as well as
the records produced by the respondents. The
applicant, who was Cashier was awarded the penalty of
dismissal for shortage  of cash amounting to
85.38,165.15. A criminal case was filed against the
applicant. Disciplinary Proceeding.: under the Railway

Servants Discipline & Appeal Rules 1968 was initiated

Contd.. 10N
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against the applicant and after following the due

procedure the applicant had been dismissed. There were

a series of applications before this Tribunal, there
appeals

were as many as two /-ikkx" against the order of

dismissal. Now the applicant is before us challenging

the penalty of dismissal. When the matter has passed

through so many stages, the appllcant raised the plea

at a very late stage

of non- productlon of documents mentioned above/Ln the
disciplinary proceeding and has argued that the ‘whole
proceeding was vitiated on account of non-production
of the two bills, namely, original bill dated 27.10.77
and 7.11.77. This plea was raised by the applicant for

the first time in the 0.A.198/97, in which the

~applicant had challenged the first appellate order

dated 17.2.97. The applicant was placed under

suspension with effect from 19.1.78.

9. We have gone through the enquiry report.

The applicant participated in the enquiry. He never
took a plea that non—produétion of the original bills
vitiated the enquiry. For‘ this purpose the section
dealing with the examination of evidence in the
enquiry report is referred to and is extracted bhelow :

" The disciplinary authority has
proposed to sustain the charges
against the defendant on the basis of
18 pcs. of documentary evidence and
six prosecution witnesses as per
Annexure JIT and IV of the memorandum.
out of this prosecution witnesses PW
No.2 & 5 already expired. So the
evidence of PW No.l, 3, 4 & 6 were
recorded. The defendant demanded some
additional documents and defence
witnesses in his defence dt.24.1.96 to
the Enquiry Officer. After discussion,
it was found that the additional
documents and the witnesses were not
relevant to the case. The defendant
agreed to this and the enquiry started
without this additional documents and
defence witnesses. The evidence aspect
at a greated 1length will also be
discussed in the chapter to follow
while recording the  reasons for
findings after examinations of the

e Contd.. 1L
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each articles of ch ' .
the defendant." arge framed against

-10. The respondents have supported their

written statement and filed copies of documents. Some

)

of the documents are referred:~to:Below :

1. Annexure-IJJT to the written statement
is a statement of assets and

liabilities as on 18.1.78, wherein
shortage of %.38,165.15 is accepted by
the applicant and the relevant portion

is reproduced below :

Shortage Rupees thirty eight thousand
one huhdred sixty ive ~ and Paise

fifteen only in my cash and the above
shortage of 1.38,165.15 P (Rupees
thirty eight thousand one hundred
sixty five and Paise fifteen) only is
accepted and confirmed."

2. Annexure-IV_to the written statement
i.s a note dated 18.1.78 addressed to

the Chief Cashier explaining the
circumstances under which the shortage
occured. The same 1is reproduce as
under :

" I beg to state that under what
circumstances the shortage of %.38,165.15

P (Rupees thirty eight thousand one
hundred sixty five and Paise fifteen)
only have been occured is beyond my
imagination. I have no doubt about the
intigirity of my collegues at DBRT.

Two bills bearing AB No.DV®7 dated
17.x.77 and * 16 1XL dated 7.11.77

repectively as mentioned in the statement
enclosed. I beg to state that dJdue to
sudden serious 1illness . of my wife I
hurriedly came to the office on 18.11.77
and handed over the above bills to ¢/
/DBRT without fund for - payment of
Carriage Labour Staff to avoid
infringement of Payment of Wages Act.

In have no other Cash and Vrs. in
my cash box and safe 1lying at DBRT Pay

Office.”
By letter dated 5.12.95 addressed to the Chief Cashier
the applicant had admitted that he was allowed to have
photocopiés of the documents namely, bills .dated
27.10.97 and 7.11.97. In the first éppeal filed before
the  appellate authority no plea against the
non-production of aforementioned bills was.raised. In
the second appellate order dated 30.3.2000  the
objection of the applicant had been considered in

Contd.. 12
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detail. The relevant portion of the order dealing with

the

objection

of the applicant as to the

non-production of two bills is extracted below :

U b,

In order to ascertain about the
truth of his allegation and cause of
non-supply of documents, if any, and
to ascertain how far his case was
prejudiced because of non-supply of
two Bills bearing A.B.No.DWPF dated
27.10.77 and 16 LXL dated 7.11.77, T
have delved into the matter, and from
records available T find that, the
contents of these two Bills were
already in his knowledge. These
2(two) bills were personally handed
over by Shri ,Dehingia to Shri
N.K.Baruah, Ex-Cashier/Dibrugarh Town
for payment to the payees mentioned
in the bills without providing Shri
Baruah with the necessary funds; (one
on 18.11.77 and the other on 20.11.77
even without clearing the dues of the
bill handed over in the first
occassion on 18.11.77), though Shri
Dehingia received required cash from
the Government for making necessary
payment to the payees concerned on
much earlier dates i.e. on 31.10.77 &
17.11.77 respectively. Fven, in
course of DAR proceeding and in the
personal hearing also, he did not
make any assertion that, he ever
recouped the amounts of these two
bills to Shri Baruah, Ex.Sr.Cashier,
Dibrugarh. Tt is to mention herein
that the original Bills only indicate
records about nature of claim,
details of the . amount drawn and
payable in favour of a particular
payee or payees by a nominated
Cahsier in presence of the witnessing
Official(s) concerned, as well as,
acknowlegement(s) of the Payee(s) in
support of receipt of, payment,
Accounts enfacement towards passing
of the Bills, reference to entry in
the Chief Cashier's Cash Books
(Payment), etc. and does not indicate
about recoupment of cash of the type.

The matters as regards receipt
of these two Bills is with .required.

funds « « « « « « « Jrom the
Rly. Administration and also
regarding handing over of these two
bills by him to Shri N.K.Baruah
without providing fund to Shri Baruah
on 18.11.77 & 20.11.77 are all
matters of record and Shri Dehingia

clearly accepted the shortage of

Rs.38,151.94 p. in his Cash Balance as
per Joint signed Memorandum dated
23.1.78 hesides other
records/confessions, and the above
shortage was never made good by him

Contd.. 13
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i as per record. The appellant also
~ could not produce any  document by

which it can be ascertained beyond
reasonable doubt that, he made good
the shortage in his Cash Balance or
he ever made good the amount against
the two Bills Nos.ibid (total
Rs.24,117.83) to Shri N.K.Baruah. Fven
o in the personal hearing granted to
A him on 2.3.2000, Shri Dehingia stated
F ‘ : that he already reported to the then
Fo Chief Cashier, Maligaon to the effect
f < that there existed a shortage of
! about #&.40,000/- in his cash as on
16.1.78. His grievance about
non-supply of those two hills with
allegations of his being prejudiced
. by non-production of these two seized
! bills, during DAR enquiry stage by
' the Disciplinary/FEnquiry Authority,
. for the purpose of his inspection,
i verification etc. to ascertain the
H fact about making good the amounts of
g the  above two bills (totalling of
i Rs.24,117.53), if any, are not tenable
in as much as the original bills
| cannot exhibit that recoupment of
] funds for these two bills were made
i to Shri Baruah by Shri Dehingia, and
i ~that, he ever made good the amount to
b , Shri Baruah. Further it,s there had
. ~been any adjustment of fund, then
i the same would have been reflected in
ﬁ the Cash Book and other allied
b records and not through the original
I Bills. Moreover, on scrutiny of the
- relevant papers/records, nowhere it
has been found that the amount was
made good by Shri Dehingia. Even from
the letter dated 31.1.78 written by
Shri N.K.Baruah, Ex.Sr.Cashier to
Chief Cashier, prior to seizure of
the bills by the CBI, I find that
Shri Baruah himself expressed
apprehension about tempering of these
! bills if he is asked to part with
these bills. On being asked in the
personal hearing ahout the specific
point as to whether he made good the
5 above amount to Shri Baruah
; _ subsequently also Shri Dehingia
£ evaded to give a specific reply in a
. : positive manner, as to whether he

ever made good the same. He however,
2 : stated that, he handed over the bill
: No.13 DWPF dated 27.10.77 (for
(. . $.11,103.00) without fund to Shri
' Baruah on 18.11.77 for payment to the
b payee, as his wife was seriously ill

on that particular date and that, he

was in a hurry with his wife's
: Medical treatment on that day. The
| enquiry report also confirmed that,
| in addition to the ahove bill, Shri
i Dehingia also handed over. another

bill No.l6 LXL dated 7.11.77 for
s.13,014.83 to Shri N.K.Baruah,
Ex.Sr.Cashier/DBRT on 20.11L.77 for
! payment to the Payees concerned
without providing any fund for that

bill also and also without adjusting

k C \,Lﬁ(A¢iﬁA;\, | | - B Contdf.bi4
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the fund of the 1st bill handed over
18.11.77 for B.11,103.00, on

grounds of his self sickness. The
relevant records also reveal that,
Shri Dehingia attended Pay
Office/Dibrugarh for some time, every

‘day from - 18.11.77 to  20.11.77,

handled his Cash Box, Cash Safe &
other records and also arranged
payment to certain Rly. staff at: Ledo
on 19.11.77. He was sick
w.e.f.21.11.77 as per sick report
submitted on 25.11.77 and not from
20.11.77 although he indicated that,
he had to hand over the 2nd bill also
on 20.11.77 due to his self sickness
on that day. It is a simple 1logic
that when he had time and could
attend Pay Office/Dibrugarh from
18.11.77 to 20.11.77 and handled his
Cash Box, Cash safe and other records
and handled over two bills to Shri
N.K.Baruah, Ex.Sr.Cashier/10A/DBRT on
18.11.77 and 20.11.77 without fund,
he could hand over the required cash
also simultaneously alongwith the
Bills, since, the required cash
against these two bills were already
received by him on 31.10.77 and
17.11.77 respectively as per records
and the same were supposed to be
lying with him on the dates of their

handing over by Shri Dehingia to Shri
Baruah. Hence, his pleas of failure
to hand over the cash to Shri Baruah
on grounds of his wife's sickness on
18.11.77 and self sickness on
20.11.77 are not tenable, and,

unfortunate, and, this also gives
room to draw an inference that, Shri
Dehingia defalcated the cash against
these two bhills received by him from
Rly Administration. = There is
sufficient ground to believe that,

Shri Dehingia by his action of
handing over those two bills to a
Co-Cashier for payment without fund,
made attempt to somehow manage the
payments out of way, and to misguide
the Administration and escape from
the eye of law by putting forward his
various pleas in support of his
action and by alleging that his case
was prejudiced by non-supplying 2(two)
original Bills Nos.l3 DWPF dated
27.11.77 and 16 LXL dated 7.11.77 by
the Disciplinary/Enquiry Authority,

knowing fully well  that, these two
original bills were already seized hy
CBI Authority on 12.5.78 from the Rly
Administration. In this connection
from the own submissions in paras 3
and 4 of his letter dated 7.12.95 to
the Chief Cashier (JA) N.F.Railway
Maligaon, as extracted herein below,
it will be quite evident: that the
entire matter of seizure of these
2(two) original Bills by C.B.I were

Contd.. 15
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Discipline & Appeal Rules 1968 gives the power to the
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41so. in his knowledge and that, he
completed his]inspecéﬁon of documents

on 6.12.95. Vide his letter addressed
to the Disciplinary Authority dated
16.12.95, he also intimated that he
was ready to face DAR Enquiry at any
stage."

other ohjection of the applicant
relatingvto‘the authority who passed the suspension order
acted as Fi@ppgllatEy authority and thus was prejudiced
against the applicant has also been dealt in detail in

the appellate order. The same is extracted below :

" I have also gone through his
allegations at item 15 of the appeal.
I find that the Senior Asstt. Chief
Cashier who is a Senior scale officer
in the Railways, has rightly acted as
a Disciplinary Authority . The
schedule of powers on establishment
matters (Rly) under Ttem 5 and 52
also quite speak of the same. As per
the schedule of powers, a senior
scale Officer in the Rlys is
empowered to act as appointing
Authority in respect of all Group "D"
Employees and in respect of Group "C"
Employees upto the scale of
%5.425-640/- (R.S.) (revised as ;
.1400-2300/- under 4th Pay Commission
and further revised as #&.5000-8000/-
under 5th Pay Commission). Prior to
dismissal from Rly Service, ¢Shri
Dehingia was holding the post of a
Sr.Cashier in scale of R.425-640/-
(RS) and he was appointed to that
post w.e.f.1.12.75 by an order issued
by the then Chief Cashier (Sr.Scale)
and the present post of
Sr.Asstt.Chief Cashier (Sr.Scale) is
of equivalent rank to that of
erstwhile Chief Cashier (Sr.Scale).
Thus the Senior Asstt. Chief Cashier
is competent to act, as Disciplinary
Authority as well as Appointing
Authority in terms of Rule 2 Sub-Rule
1(c) (iii) and sub-rule (2) under
Rule 7 of “Rly. Servants
(Discipline & Appeal) Rules, 1958,
and thus is Competent to impose any
of the major penulties specified in
Rule 6 inclusive of dismissal from
service upto the grade to which the
Appellant belonged prior to his
dismissal, in accordance with Rule 9
of Railway Servants (Discipline and
Appeal) Rules, 1968, in respect of
the Railway Employees under him."

of the Rule 9 of the Railway Servants

Enquiry Authority to refusge the requisition of the such

Mg
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documents which are rot relevant to the case. The charge
ﬁdrawn against the applicant is related to the shortage of

jcash, which was supported by documents. The copies of the

yrelevant bills were made available to the applicant. Before
1
| the Enquiry Authority no plea was made that the production

;of the originalbills was essential. We feel that the

|
1.
I

i production of original bills would not have in any way

fdiégprovédthe shortage of cash. The cash was found short

iin the Cash Box. The applicant has not gquestioned the
y
:shortage of cash. The plea of production of original bills

Ewas raised by the applicant at a very late stage and had

'been considered by the appellate authority. We do not find

ianyvinfirmity in the order of the appellate authority in

jrespect of non-production of the two bills.@n the material
.before the Enquiry officer the charges were proved. The
éenquiry report had not been challenged and as per the
A _

:report the charges were proved. The applicant's case did
;not'suffer any prejudice/injﬁstice by the non—prbduction of
1the,two bills. The objection of the applicant regarding
tconsideration of the appeal of the applicant by the
iappellate authority had also been taken into account and
,his objection has been rejected. We do not f£find any
iillegality in the same. The claim of the applicant for hbhack
‘wages and subsistance allowance has also been discussed in
;detail by the appellate authority. The same was also not

{

faccepted by us in 0.A. No. 26 of 199902,

j For the reasons given by the appellate authority, we

‘do not find any infirmity in the view taken bhy the

trespondents. No interference is called for in the impugned

0
1
R
I

orders. No relief is allowed. The applicantion is

Haccordingly dismissed. There shall, however, be no order as

1to costs.

: | i -

. \\(_M . \ C & M L’M\/
11 - e . .. - -
( K.B. SHARMA ( 'D.N." CHOWDHURY
. ADMINISTRATIVE MEMBER VICE CHAIRMAN



PP

—— | T—

1""‘ N S
o4 BERITT 1

Central Administrativa ’T:‘;b}mal | L

| mfk} Nov LD . ‘syfb

(@ ‘L..ﬁm"ff“:..?‘f“ﬁ . | I
Guwaha ] 1 : ; .

'Applicaticn' under Section 19 of the Adminstrative
Iribunal Act, 1985,

Title of the Case 3 Case N@.___ig__/,@ _&m

Shri Ganesh Chandra Dehingia, .. Applicant,. -

The Senior Assistant Chief Cashier,

NeFeRailway & Ors., .o Re spondeats.

-INDEX=-

Sl.Ng, . Pagticulazs. Page No.
1o - Aapplicatien. T = 1'toe 19.A.
2, - Annexure- Al. - %0 —
3e - Annexuré- A2, - - 3F -
“£ - Annexure- A3, - 3% 7
S - - Annexure- Ad. - -5l
6. - Annexure- AS, - 9%2- %9
e -  Aanexure- AS. -

8. - Annexune- A7, -
9. - Annexure- A3, -
10, - Annexure~ A9, -
W = hamtrp~A 1O -

FOR USE IN THE TRIBUNAL'S OFFICE. -

Date of ®iling 3
Registration No.$ é/’; 23550 VA A

e




IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
GUWAHATI BRANCHe

~
CASE NO. éa 8? oF 2000, é

IN THE MATTER OF 3

Shri Ganesh Chandra Dehingia,;
Son of Late Kuladhar Dehiagia,
Resident of Village-Pathalibam,
P,Oes Pathalibam, P.S. Morarm
District=- Dibrugarh,‘Assmn.

Enplovy

Senior Cashier,
Dibrugarh Pay Office,

- Pagy Beat No. 10,
N.F.Railway, Dibrugarh, Assame

~

- Versug =

1. The Senior Assistant Chief Cashier,:
N.F.Railway, Maligaon.!
Guwahati~=781011, Assam,

2. The Chief Cashier(J.A.), !
£ NeFe Railway,\ '
Maligaon, Guwahati-781021, Assam.

3¢ The Financial Adviser and

¢ Chief Accounts Officer,
NeFe Railway, Maligaen,:
Guwahati- 781011, Assam.

4, The General Manager, -
¢ NeFe Railway, Maligaen,
Guwahati-781011, Assam,

S« The Union of India,

represented by the General Manager,'
N.FeRailway, Maligaon,
Guwahat;i-?SlOll. Assam,
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DETAILS OF APPLICATION 3 A\

1, Pirticulars ef the Order ¢ (i) The Order dt. 30.3.2000,
against which the appli- bearing No.CP/EP/GCD/CAT/GHY,
cation is made. - issued by the Sir.Asstt.Chief

Cashier(H.0) on behalf of Dy.
éhief @ccounts Officer(Cash &
pass) Ne.F.Railway,Maligaon and
received by the appellant on
5/4/2000 dismissing the appeal
~dte 13.1,2000, without furaishe
ing the original bills No. 13
DWRF dt. 27.10.77 and 16 LXL
‘@te 7e11.77 which were vital
Documents and the Hon'ble CAT
directed the Railway Authofities/‘
Respondents to allow the Appellant
te inspect them and take abstract .
of the same. |
(1i) The order passed by the Chief ;
'~ Cashier(JA) N.F.Railway,Maligaon
and Comnunicated vide letter No,
CP/EP/GCD/DAR/Pt,I1/96 dated
14.2.97 signed by Sr.Asstt.Chief
Cashier(HQ), NeF.Rgilway, Maligaon
dismissing the appeal of the
applicant G.C. Dehingiaze
Agaexuce= A _19.

2. Jurisdiction of the $ The applicant declars that the
iribunal. ' subject matter of the order against

which he waats redreésal is within

the jurisdiction o2f the Tribunal.
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3. Limitatiem. ¢ The applicant further declares that
the application is within the Limi-
tation peried prescribed in Section
21 of the Administrative Tribupal
Act, 1985,

4~'£Esss.gﬁ_;hsiza§: 3
a) The applicant is a citizen of India and his permanent
residence is at Pathalibam Dehingia Village under Moran
Police Station of the Dibrugarh District. He is now about

57 years ald.

b) Initially he was appointed as a Trainee Clerk in the
office of the Financial Adviser aand Chief Accounts Officer
of N.F.Railway, Pandu vide its appointment letter No,PNO/
AD/56/89 dated 21.4.59 and he has joined as such on 11.5.59.
Afterwards he was promoted to the post of Senior Cashier
under N.F.Railway. During the peried fram 1959 te 1978 he
had performed his dquties well and no adverse remark was

made in his service carser.

The applicant, while working as Senior Cashéer
(Confirmed) in Pay Beat No. 10 of Dibrugarh Pay Office of
NeFeRailway, on 16.1.78 he found that there wis a shortage
of huge amount of money in his cash box, and he immediately
reported the matter ir writing to his immediate superior-
the Assistant Divisional Cashier at Tinsukia who directed
the applicant te repert the matter to the Chief Cashier,
NeFeRailway, Maligaon. The applicant reported the matter
on 18.1.78 to the Chief Cashier, NeFeRailway, Maligaon. The
Chief Cashier, N.F.Railway, Maligaon got the cash amount
in Pay Beat No. 10 inspected and feund a shertage of
e 38,165.15 paise. |
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making a departmental enquiry under Rly Service Discipline

@) That thereafter, the authority coacerned, instead of

& Appeal Rule handed over the case to the CeBeIl. for inveg=
tigation and presecution for the reason best known te them,

The applieant was placed under suspension wees.fe 19.1.78.

( A cepy of the Suspensisn Order No.CP/EP/GCD

dt. 19.1.78 is enclesed herewith as Annexure=- Al).

d) That thereafter, the C.B.I. after completing the
investigation based on FIR instituted a criminal case against
the applicant under sectioen 5(2) r/e S.5(i) (¢) of the
Prevention of cerruption Act and als® unders S. 409 IPC in
the court of the Special Judge, Assam, Guwahati which was
registered and numbered as &pecial Case No. 11 of 1978,

e) In the said Special Case No. 11 of 1978 the prosecu=-
tion has examined as many as 55 witnesses and four witnesses
were examined in defence. The learned Special Judge alse

made a local inspection of pay Beat No.10 at Dibrugarhe.

£) That after heariag the arguments of both sides, the
liarned Special Judge by his Judgment dated 13.6.83 cenvicted
the applicant under Section 5(2) read with Section 5(1) (e)

of the Prevention of Corruption Act ( Act II of 1947) sent-
encing him to underge R.I. for one year and a fine ef

Rse 30,000/~- only in default te Rel. for a further term of
tweaty months and further cenvicting the applicant under
Sectien 409 I.P.C. (Act 45 of 1860) and sentencing him te
undergo ReI. for one year and a fine of %.10,000/= only ia
default ReI. for a term of ten months. The substantive

sentences of imprisonment shall run ceancurreatly.
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g) That against the said Judgment dtd. 13.6.33 the \15'
applicant has preferred an appeal in the Hon'ble Gauhati

" High Court which was registersd and numbered as Criminal

Appeal No. 85 of 1983. The said appeal was heard and dis-
posed of on 1.6.95. The applicant was acquitted and the

appeal is allowede.

( A copy of the Judgment dtd. 1.6.95 is annexed
herewith as Annexure - A2 ).

h) The applicant ﬁegs to state that no appeal was pre-
ferred in the Hon'ble Supreme Court against the Judgment
dtd. 1.6.95 passed in Cril,Appeal No, 85 of 1983 of the
Hen'ble Gauhati High Court.

i) That based on the Judgment dtd. 13.6.83 passed in
Special Case No. 11 of 1978 the F.A. & Chief Accounts
Officer, N.F.Railway, Maligaon, Guwahati~781011 dismissed
the applicant from service by Memorandum No. ce/cen/ ,
Shortage/Pt-I dated 9.1.84 without giving any reasonable
opportunity te show cause.

. { A copy of the order dtd; 9.1.84 is annexed

herewith as Annexure - A3 ).

j) . That agéinst the said order of dismissal dated
9.1.84 (Annexure-A3) the applicant preferred an appeal before
the appéllate authefity Respondent No.4, but the appellate
authority has not disposed of the aﬁp.;l insgpite of ;eminders
far tﬁe reason best known ﬁo them,

_( A copy of the said appeal dtd. 23.3.1991 is

' annexed herewith as Annexure - A4 ).

k)  That the appeal which was filed before ths appellate

aﬁtharity was not disposed of within time prescribed by
rules and therefore, the applicant filed application O.A.
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No. 26 Of 1994 befors this Hon'ble Tribunal. The said \'5
applicatisn OA No. 26/94 was heard and dispoesed of on
29.8.1995. The relevant portisn of the order is quoted

below 3~

* In the result following order is passed
1. The impugned order of dismissal dated 9.1.1984
is hereby set aside. |
2. The respondents are dirscted te reinstate the
applicant forthwithe
3. There will be ne bar for the respondeats to draw
//// up'disciplinary enquiry proceedings against the
| applicant if s0 advised and to pass such interim

orders as may be called for pending the enquirye

In the event of such proceedings being commenced
respendents will be free to take steps in accordance with
the law and the rules including suspension of the applicant
if s0 necessary. The respondents shall take the decision

whether te draw up a disciplinary proceeding eor not or te

_clese the chapter, within a period of two months from the

date of receipt of the cepy of this eorder. If the respondents
decide not te draw up disciplinary proceedings the respone
dents shall'give all the consequential besnefit including
back wages te the appliecant with effect from 9.1.1984 till
the date of reinstatement as per the relevant financial
rules.

Howaver, in the event of the respondents deciding
to draw up disciplinary proceedings the questien of giving
consequential benefits and back wages shall stand pestponed
till the conclusion of the disciplinary engquiry and there-
after it shall be dealt with consistently with the order

~at the enquiry. If the disciplinary enquiry is coemmenced
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it shall be cempleted withih a period of six months. If
it is’nat coupleted within that time libsrty to the
applicant to seek directions from the Tribunal in respect
of back wages and other consequential reliefs without
prejudice to the enquiry. L ‘

_ N
The O.A. accordingly allowed. No order as to costs.
83/~ VICE CHAIRMAN

S3/~- MBMBER (aDMN) ",

The applicant begs to state that as appeal was
preferred against the erder dtd. 29.8.95.

( The copy of the order dtd. 29.8.95 passed in
OA N2.26/94 is annexed herewith as Annexure- A5),

1) That the applicant sent an application dt.20.6.95
to the Resgpondent N@.3.Aannexing the certified copy of the
Gauhati High Court's Judgment dt. 156.95( Annexure- A2)
praying for his re-instatement in the service. But the

respondent No. 3 paid no heed to the said application.

( The copy of the application dt. 20/6/95 is

annexed heréwith as'Aanexurc_- A5 ),

m) The applicant begs t® say that he was given the
subsistance allowances from the date of suspeansion i.e.
from 19.1.1978 to 9.1.1984 and fram 16.10+95 to 11.9.96
till the date of dismissal from service. No subsistaance
allowance is paid to the applicant for the period from
10,1.1984 to 15.10.,1995 and for the period from. As per
FeRe 53 and 54 and Rule 11 of the Railway Servants Disci-
pline and Appeal Rules, 1968, the applicant is entitled to
the subsistance allowance £or the period from 10.1.1984 te
15.10.1995. The applicant further begs te state that the

subsistance allowance etc. are not paid as per Rules,



a)# That, the applicatn was acquitted of the charges by
the Gauhati High Court Judgmeant dtde 1.6.95 passed in Crl.
Appeal No., 85 of 1983 and therefore he is entitled to all

the back wages and other beneficiary reliefs as per FR 54(1) .
and the decision of the Apex Court for the period from '
19.1,1978 to 15,10,95,

o) That as per Order dtd. 29.8.1995 passed in O.A.No.26
of 1994 the Respondeant No.2 vide oerder No.CP/KP/GCD/Shortage/
Pt~ dtd. 16=10=35 r.-instaﬁed the applicant in the service,
and'on the: same day i.e; on 16.10.95, the Respondent No.2,
vide order No. CP/EP/GCD/Shortage/DAB dtd. 16/10/95 put the
applicant uader suspeasien.

ihe applicant further begs to state that he was
suséended on the same day, the date of his joining to the
service.
p)  That the petitioner by his letter dtd. 5.12.95
addressed to the Regpondent No.2, requested for inspection
of the documents i.e. (1) Original Bill-bearing- AB No.13
DWPE dtds 27.10,77 and (2) Bill hearing AB No, 16IXL dtd.
Te11.77 respectively which are most vital document in
relation to Article 1 af'the'Charge Sheet(Para 7 of the
letter dtd. 5.12.95). In reply to the said letter the
Respondent No.l, in his letter No.CP/GCD/Shortage/Part-I
dtd. 14.12.95, replied that =

" As regards item No.7 of letter dated 5.12.95 and
item No.3, of bills No. 7.12.95, nothing has been recorded
as "original bills" in the listed documents and only record
Document of disbursement of the amount of bills showing

Bill No. and date".
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It may be pertinent to mention here that Respondent
No.2 who has reinstated and suspended the petitioner as
disciplinary authofity and also heard the appeal as an
appellate authority.

q) That as per the direction of the Hon'ble Tribunal

the respondeats have not proceeddd with the departmental
enquiry to be completed within April,1996. As no enquiry
was heid. the applicant had approached this Hon'ble Tribunal
vide application dtd. 18.6.96 in case No. M.P. 71/96 in
OeA. 26/94 praying for payment of back wages and other
conseguential relief. After&ards the'respondents came for-
ward with an application praying for extension of time by
denying the backwages etc. to the applicant. The applicant
begs to say that inaction on the part of the respondents

proves malafide & injustice in the case.

r) That, the departmental enquiry was not conducted with
established procedure of law and the rules made thereunder.
The'Inquiry Officer instead of soliciting the statements

of facts & figures from the witness put leading questions
to the gitnesses. Only four witnesses i.e. (1) Shri T.N.
Biswas, (2) Shri K.K.Das, (3) Shri P. Sarkar, (4) Shri N.K.
Baruah were examined in the departmental inquiry. The
Statements made before the CBI by the witnesses as early

as 1978 were not produced before the witnesses. The most
important witnesses, C.B«.I. was not examined in the depart-
mental enquiry.
| : The_enquiry officer submitted his report with the
findings. The relevant portien is as follows :=-

“Findings ¢ . |

"~ 'In the light of the detailed discussion as presented
in the'fore;going chapters, the findings against each article

of charges are as under 3
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E tiglg NO: 1 .
The charges fully established agginst Shri GeCo ‘¢5
Dehingia, Sr.Pay Clerk=-10/DBRT, the defendant.

Article No. 2.
Charges are partially establishia against Shri G.C.
Dehingia, Sr.Pay Clerk-10/DBRT, the defendant.

Article No, 3.

- Shri G.C. Dehingia, Sr.Pay Clerk-10/DBRT, the
defendant is partially responsible for not closing Cash
Book daily as per 951A of 1960. The charges of avoiding
of checking by Inspector of Cashiers have not been establi-
shed. The allegation against Shri G.C.Dehingia, Sr.Pay Clerk-
10/DBRT, the defendant, did not hand over the charge to

Shri KeKe.Das, Reiliving Cashier inspite of being instructed

by the competent authority has not been established,
p
Article No.4. |
~ The charge against Shri G.C.Dehingia, Sr.Pay Clerk-
10/DBRT, the defendant, has been fully established.®

s) That the Disciplinary authority ditteed the findings
of the Enquiry Offieer and after receiving the show cause
dtd. 25.6.96 from the applicant, dismissed the applicant
from service with effect from 11.9.96 vide No.CP/EP/GCD/
DAR dtd. 11.9.96. There was not mention in the order regard-
ing, backwages subsistence allowance etc. though these |

facts were stated in the show causes

-

t) That, against the said dismissal order dt.11.9.96
the applicant pteferred an appeal before the authority
concerned, The prayer portion of the appeal is as follows:
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¥ Under the circumstances, it is prayed that the K@;
impugned dismissal order dtd. 11.9.96 be set aside
and the appellant be allowed to be re-instated with
all the consequential benefits including promotien
in the service, payment of the arrear salaries to
the tune of & 6,15,123,00 only ( as on October,1995)

and further other consequential benefits."”

u) That, the Appellate Authority (Respondent No.2) vids
order dtd. Nil communicated through letter No.CP/EP/GCD/
DAR/Pt-I1/96, dtd. 14/17.2.97 signed by the Sr.Asstt.Chief
Cashier(HQ) N.F.Railway, Maligaon, rejected the appeal
without mentioning a single word, regarding payment of back
wages and other consequeatial benefits to the applicant,
the grounds regarding non=-examinatien of the CBI Officer

in the departmental enquiry, non-payment of subsistence
allowance etc. according to the statements prepared and

filed before the appellate authoritye.
Lo
v) The dpplicant is newlgf'years old and suffering from

High Blood Preasure. If he is re-instated in the service,
he shaﬁw hawe o retire fram service by 31st July, 2000, and
therefore praying for early disposal of the case. Duriag '
the period from 19.1.78 ( under suspension) till date he
was not absorbed in any of employment except household
affairs like cultivation,

w) That the applicant was not paid his subsistance
allowance for the period from Feb.1984 te January,1995. Le

"had to approach this Hon'ple Tribunal for payment. This

Hon'ble Tribunal by order dtd. 7.2.94 passed in OA 26/94

directed the Resgpondent for paymeat of subsistance allowance.
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x) The applicant begs to state that he had te face ‘@ﬂ
the CBI at the initial stage, then the Criminal Trials
before the Special Judge, Assam, preferring appeal before
the Hon'ble Gauhati High COurt.and afterwards this
Hon'ble Tribunal. Then égain as per direction of this
Hon'ble Tribunal, the applicant appeared before the
departmental enquiry, the appeal before the appellate
Quthority and again appreach this Hon'ble Tribunal seeking
for justice and relief. All these courses toeok 23 years
to get a final relief. The applicant is thus physically
and mentally and economically suffering during these
long'za years and therefore praying for early dispesal
of this application.

Eteuada.ﬁ.:.:s&i.i.n;&h.lsg.___ssx;g__ag 3
A) That the appellate authorlty (Rospondont No.2) has

not decided the grounds No.6 (Para 6) of the appeal and

therefore there is no judicious application of mind due

to lack of bonafide,

B) That the appellate guthority as well as the discip-
linary authority have totally failed to consider the case
of the applicant regarding payment of back wages and other
consequential benefits, the order of dismissal as well as
the appellate order respectively are liasble to be set aside,
FeRe 54(1),
c) Fer that the acquittal with benefit of doubt amount
complete acquitted on ments, and the applicant is finally
acquitted on 1.6+95 by the Judgment & Order dtde l¢6.95
passed in Crl.Appeal No. 85 of 1983 by the Hon'ble Gauhati
High Court, and therefore, he is entitled to full pay and
allowances from the date of his original suspension order

dtde 19.1.78 till the date of his reinstatement on 16+10.95,
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D) For that assuming but not admitting that the appli-
cant is not entitled to any pay and allowances and other
consequential benefitsQ he would be entiled to subsistgnce
a;IGWance from the date of original suspension i.e. dated
19.1.78 till the final order of dismissal dte. 17.2.97.
AIR 1997-SC-1908.

E) For that the action of the Respondents by not paying
the subsistance allewance, payment of back wages etc. as

per rules, established the intention of biasness and vindic-
tive attitude of the authority concerned, and therefore

there is malafide in the instant case.

F) For that the previous statements made by the witne-
Sses mxguam examined before the CBI is not admissible for
the purpose of corroboration and therefore the whole depart-

mental proceedings are liable to be vitiateds

G) For that due to the setting aside of the dismissal
order dtd. 9.1.84 the original suspension order dt.19.1.78
was in existance till 16.10.,95 as the said suspension
order was not modified or revoked as per rules, by the

authority concernede.

H) For that the penalty imposed is not on the basis of
the evidence adduced during the inquiry and therefore the
dismigsal order 11.09.96 is violative of Art.311(2) of the

constitution of India.

I) Por that the applicant was not given reasonable
opportunity to inspect the original Bills(1) AB No.13 DWPF
dtde 27.10.77 and (2) AB No, 16 IXL dtd. 7.11.77 which are

the most vital documents relating to Article of Charge No.1l
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of the charge sheet and therefore, the actions of the "X

- Regpondents are arbitrary based on malafide, the whole ‘?
disciplinary proceedings are liable to be set aside. \{?
J) For that the Respondent No.1 Senior Assistant Chief
Vcéshier of N.F.Railway, Maligaon, has no jurisdiction/
authority to act as a disciplinary authority under the
Rules,

Sche.II of Rule 4 and Sub Rule (2) of Rule 7 of the

ReSe (Discipline and Appeal) Rules 1968,

k) For that the ‘Respondent No.2 the Chief Cashier (JeA.)
N.F.Railway, Maligaon, who acted as a disciplinary authority

" in re~instating and suspending the applicant heard the
appeal as appellate authority and therefore the appollate‘
order dtd. Nil, is liable to be set asides

k(b\””qb Details of remedies exhausted 3

The applicant has preferred appeal before the
appellate wuthority (Respondent No.2) and declares that
he has availed of all the remedies available to him under

the relevant service rules etc.

Matters not previously filed or pending with any
ether court 3

 The apblicant file OsAe 26/94 before the Hon'ble
Tribunal. The said application was disposed of on 29.8.96.
The Hon'ble Tribunal set aside the dismissal order dtd.
9.1.94 directed that the applicant be reinstated in the
. service and that the Respondents shall give‘all the conse~
quential benefits including backwages we.e.fes 9.1.84 as per
rules and further eaquiry is to be made again the authority
with pospone the payment till conclusien of the departmental

' enquiry and thereafter it shall be dealt with consistantlye
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.In view of the facts mentioned in para 6 above the\g
applicant prays for following reliefs after calling for

the entire records and on perusal thereofs

1) To be re-instated in the service as Senior Cashier,
by setting aside the dismissal order dated 11.9.96 and

the appellate order dated Nil,

2) A direction to the Respondent Nog. 1 & 2 respectively
for payment of backwages from January, 1978 till ‘the date - of
re-instatement (16.10,95) &s. 4,56,337.00 only (Avoprox.)

from Feb'1979 to May, 1995 as shown ¥m pay & allowances
from June, 1995 to 16.10.95 within the period as fixed by
this Hon'ble Tribunal.

3) For .a direction to pay the subsisﬁance allowance
from 9-1-1984 to 16-10-95 within the period as fiked by

this Hoa;ple“Tribunalo

9 direct the Respondents No. 1 & 2 respectively for
payment of other consaquential reliefs as admnissible under

the Rules, within specified time.

\//,)///’If re-instated in the serv1ca as Senior Cashier in

: the Ne.F.Railway a direction for fixing the Seniority in

-

the service~ with promotion and scale of pay in the service.

-
S

6)° Any other relief that may be deemed fit and proper

AN
in the facts and circumstances of the cases

&QQ_EEMMQ.QQQB‘

1. Rules 5(3), 5(4), 5(5)(C) and Rule 11 of the Railway

Servants (Discipline and Appeal) Rule 1968,

2. Fundamental Rule 54 & 54 (1). - -
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3.(a) 1987 (2) SLJ 312 (CaT) &;
 A.F.S8ingh = Vs - Union of India & Ors. o

(b) 1983 Lab I.C. 1846 | | | . \<

- State of Gujrat - Vs =~ B.C. Dwivedi.
(c) 1982- Lab I.C. 594 Delhi
' Mohanlal - Vs - Unisn of India & Ors,
{d) AIR 1984 - SC - 380
' Dattatrya - Vs - Director of Agriculture.
(e) AIR 1995 - SC - 1364 |
' Dy. Director of Collegiate Education = Vs = |
S, Nagoor Meera. |
(£) AIR 1997 SC- 1988 ( July issue)
Board of Managemedt SVT Educatien = Vs = R. Bhate
(g) Art.311(2) of the Constitutien of Indiae ’
(h) Judgment Atde 146495 passed in Crl.Appeal No0.85/83.
(1) Order dtd. 29.8.95 passed in O.A. 26/84.
(j) AIR 1994-5C-1074, |
" M D Ecil - Vs - B, Karunakar.

Se - Tbat, it may be meationed that earlier the appéllant
filed appeal being No.O.A. 198 of 1997 before the Hoa'ble CAT,
which was dispesed of on 30/11/99 with a directisn to furnish
the documents precisely the bills, i.e. (i) Bill No. 13 DWRF
dt. 28.10.97 and (ii) Bill No, 16 IXL dt. 7.11.77 ( on the
basis of which the conviction was iaflicted on the appellant),
which were mentioned in the serial No. 9 and 10 of the list of -
documents. These.two vital documents were neither shown to the
appellant nor given any abstract thereof by the Rly./Respondeats.

( The cepy of the Judgment & Order dt. 30.11.99

- passed in O.A. 198797 is annexed heréwith as |

Annexure - &7 ).
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10. That, the appellant has filed a fresh appeal on or \(
about 13/1/2000 addressed to the Chief Accounts Officer (Cash

& Pay) (Appellate authority) Ne.F.Rly.,Maligaon, Guwahati-ll.
where ia the petitioner/appellant has takea the point of non=-
supoly of the above two bills on the basis of which the convic-
tion mm was made ia para 9 of the appeal memo. |

( A copy of the appeal memo dt. 13/1/2000 is

 annexed as Aqnexure - AS ),

11, That, inspite of the Specific direction 5f the Hon'ble

CeAeTs vide order dt. 30/11/99'the appellate authority refused
to supply the above two bills, i.e. bills No. (i) 13 DWRF
dte 27.10.77 and (ii) Bill No. 16 IXL dt. 7.11.77 and has not
shown the above two bills till date to the appellant. On the
other haad, the learned Appellate Authority, without furnishing
or showing or giving abstract or photo copy of the above two
bills has dispesed of the Appeal in a mechanical and arbitrary
manner by its order dt. 30.3.2000 ( received on 5/4/2000)
bearing No. CP/EP/GCD/CAT/GHY and dismiseed the appeal and
found guilty of " defaulting recouping the amount of shortage
of Rs. 38,151494 ". ‘

( A copy of the Judgment/Order dt. 30/3/2000 is

 annexed as Aanexure = A9 ),

12, That, non-supply of the vital decunents i.e. the
aforesaid twe bills amounting to . 38,151.94 has greatly
prejudiced tﬁe appellant and in absence of the above two vital
document the prosecution story falls through and any conviction
given to the Appellant in absence of the above two documents

is absolutely illegal and without any basis and is liable to

set aside,
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13. That, the appellant has already attained the date &g

of Superannuation during the pendency of the appeal/litigae-
ti@n and Bherefore, he is entitled to get the back wages and

~other finaacial benefits including increments- pensionary

benefits, P.F. and other financial benefits and the Hon'ble .
Court. be pleased to grant him all the financial and other

benefits. He also prays for adequate coémpansation.

\ -
A\ d

14. - That, the Appellant craves the irdulgence of the
Hon'ble Court to produce and rely upon any official documents

at the time of Hearing.

15, The application is directly filed.

16, Particulars of Bank/Postal Ordér filed in the respect

of the application fee H

Postal Order No, 24 503816  dtd. &.11.2000
for 85.50/= (Rupees fifty only ) in faveur of the
Registrar, éentralAAdministraetive Tribunal.\
Guwahafi Branche
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: VERIFICATION I _ 2

' I, Shri Ganesh Chandra Dehingia. son of Late
<Ku1adr/xar Dehingia, aged about (0O years, wroking now
as Cui_tivat»o: ( Previously Senior Cashier, NeF.Railway
Dibrugarh, Assa) resident of Pathalibam Dehingia Gaon, |
Police. Station Moran in the District of Dibrugarh, Ass;m,

do hereby verify the contents of paragraphs o,b,d. et & 7{1
l "7 k “’ ’{Zn— OJP %/ //w/x q‘!'///

/ia my personal knowle‘dge.'.
‘and paragraphs_% 2,3,,5,8U, 5 believe to be true on

legal advice and that I have not supressed any material

facts.

PR SR

Date 3 FH _Nov. Qo ﬁl obeva\iﬂ&
' ature of the Applica

Place: Guwahati.
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CERTIFICATE

Certified that the gfounds taken in this
appeal are good greunés.and I undertake to support

the same,.

G.II.W
( Niran Borah )
. : © 2Advecate.

5

:
4
3
A
¢
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étamserd fom.l., | ‘ Ny ..,‘
C Y E:
,./.m : Standerd Form of Order.Of buSpenaion(Rule 6(1) of the ’ ' z
"+ RS(D & 4) Rule 1968, | | i
. NO 892@27% (I,
~ (Neame eaf the Railww Mminstration) N.F.Railway place ? i
of issuek Maligaon dateda Wip o B
I ’ l . . . \r
ORDER c L b b
Wher eas §a diéciplinary.proce,edin'g against ‘ *
Sy (o K9ehriaia . Sy | | ’ ! i
{ Nana &' & Design&tion of. the Railway 8ervant) . l R
is. tcontemplated/pending s R i ¢
‘ N ‘{ ! . : . . ’ ' ;‘.
LY ¢ T e 31
Now, therefore, the undersigned( the authority competent to 4
place the Rallway servant under suspension in terms of Schedule o £
.I;*I1 &'III appended to RS(D&A) Rules, 1968/ an suthority o |
mentioned in'provisiol to Rule 3(1) of the R8(D&A) Rules 1968) , )
in' exercise of the powers" conferred by Rule 4 Provisio to . . t
Rule 5(1) of RS(D&AS’ Rules, 1968 hereby places the sald Sri ' - ‘
. ;. oooc:)?;?;o:o f\?f./.".(:‘&’.‘a(?.'.‘.l.:...........under suSpenSion with : F
effect from ..L?.......1978. ' ' a
It 1s turther ordered that during the pur:lod this order shall
remain in fﬂr@oe’ the Said 51‘1..--.‘?’. aoookoaoeoﬁoo(ff’ooooooocoooo o ‘—
$hall not leave the Head Quarters without obtaming the previous
. permission of the competent authority. ' . _ . ~ ' {
! 'Si»gnature | I a_.
| ?W’D’W , , ' | .
Basigﬁ sthe Suspending . , | - : N !
Autho%jtt Cashior : x : | | '
Ra-lwav Maluau
Copy’ to Sri....@’.‘..C.'..../‘.g.e.é,".:‘."‘jco:q{.n.........Pny & C&Sh ’ M&ligaoH
( Name & Designation of the Suspended Railway Servant e N
GﬂﬁﬁedtobOfmeC"pY : " sesecevsenve
Advocat®
i 4
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IN THE GAUMATI HICH COURT
! ¢ S - . IO ' N
\ﬁfTh@ High Court of Assam, Nagaland, u“echalaya, “anipur, 1Lipura,
Mlzoram & Arunachal Pradesh) S RN
' A L X 2 I _ .-
. - {f&-’_ .
CRIALHAL APPTAL MO, 85 Or 9g¥, (9575 !

“Appellant

Shri Ganeah Chandra Dihingia

SRR Appellant,
-~ NErsus .,
D.S.P.E., Shillong (cBI1) o Respondent

~

PREGSEWNT,

THE HON'BLE SMTI JUSTICE M.S3HARNA,

te M, A.K.Bhattacharyya,

Mr. K,Agarwal, Advocatoe

rEspondent 1~ Shri D.K.Hazarike, Sr.Advocate

haucdng " T ’
“Judgment te oG4S

-

JEDGMENP EQRDER,

v

A

4

This

Appeal. has been preferred by the ap

pellant againat

e judgrent and order pas

sed by the Special Judge, Assam,

v
'

-,

e

NSO

———

sBwabatl on 13,7,83 {5 Special Case No.ll of 197,

Tre prosecution case in Lrief is that the accuyed

«ppellant was pested as

Jenior Cashier in pay Leat No,10
of Divrugarh Pay Ofﬁicg of N.F.Railway, The appellant

, . A\l o
e 1,0,91149] Polse agalnst 20 bills from Railway

received 4

i

total sum of

for payoent of wveariows employecs dn “he month of Ootober and

November 4n 1977, e made payment of W, 81, 6.0 490 VUL Of bl
tatal ancunt dyalrst L bills, by 26.11i.77, ani rednag i
balance ol s, 32,891 °0% along with &, 3760 baling the valud of

128

Rovonue sLawns of 20 paise cach, Lol LefLev o amount
D2lng #5¢ 349,129715 yhieh sUpposed. o be wvith him,

4 to be true Cor¥ ’

"Garate ' RESTTRR s

deocate ) s f&_ e
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The appellanc ‘was inputed w;ﬁh'allegation 0f mige |
appropriation.bf‘said remaining, anount of Rse 382,151'94 as durlng v
} . physical verif;qation,of his césh balance on 23.5.808 a
sum of R, 977'21 found aﬁ,agé;nst %..39.129'15 ﬁéisethd charJje wag
framed against him'uqder.Section 409 I.P.C. and sec, 5(2) resdd wki

- with Saction 5(1)(c) of the prevention of Corruption Act, 1947, .

In this appeal apbellant has challenged the sanction. t,

order as not valid sanction order under the law. Further

| grounds of challenge are that -{a) appellant was not entrusted
K with the property in question in capacity of being a Public

-servants (b) that appellant dishonestly or fraudulently

-
PRSP S A

‘misapprOpriated or otherwise for his own, used the said

property. T

R Gn the polnt of sanction, 1 xeappreciated the mateeriala

f:"ipr0$ecution obtained sanction from the Principal Adviser and

"Chief Accounts Officer (P.W., 54), N,F.Rallway U/s 6(1)(c) of
_%lthe_hct. Admitted pOaitiﬁn‘was that the P.W. 54 wné competent i
to give sanction order, Evidence of P.W, 2 and P.W. 55 are |
b ?ategorical and corroborated cach other. It was disclosed

;" : ..:.‘:':":zﬁ; 3 '
\/”@””*““fthat the sanctioning authority examined the case discussed

. the matter, that all the documents of the case were produced

before P.W. 54 and the same were examined personally, that

" P.W. 54 himself dictated the sanction ordex, that the facts

mentioncd therein ace correct as per the record examined

by hin. I found the sanction order was a speakiny order

containing ali facts pertaining to the alleged of fence. The
submission of Mr. Agarwalla, learncd counsel for the
appeilanﬁ, that the sanctioning authority :14d nut apply its
mind and did not give any ground of his satisfacbion before
granting the purported sanction, is not sustainsble as I,

as discussed above, hold that the evidence of the witnessena are
vmﬁea to be tﬂle COPY .,

(:1‘-2"-‘: e v 8 e &

Aaraset?



clear and categorical, I £ind no material to take a

different view taken by the trial court. There is no

-

dispute that sanction is not an-idle formality or an

(O 7 4
. crimonious exerﬁise but a’ solemn and sacrogant act which

et
Y °

e atfords protection to: Government servant against the frivolous

»
[

s e avm e ae .
o

_'Prosecution, On the mdterials on fecord, .the. concerried T

L]
: e R
I4 ’:-'; - )-'.’ri . A
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4
4

;u{_ﬁwn authoriny after careful examlnation granted sanction to

. prosecute the. appellant. Moreover the submisaion of the

.,,} ,f learned counsel for the appellant that as offence under
N ._-~.'.,.'.' L

S I P, C and P, C. Act are -on. dxffexent footings the sanction '

1
uys 6 of P. C. Act cannot suffice the purpose of a sanction . }

‘ P 3
L
R

: mpan required to be: given for prosecuting the accused U/3 409
R .'

'1 '_- I p C.

t

v 13  misconceived and devoid of any forde or substance. o

v - ¢
.

"Perusal of Ext. ?/a9 clearly shows that both the offence

. <

T uqder I P C, . and P C. have been covered and separate
r N

ction for separa:a offeuces under S Lpafate Act are not
3q%ired when the offence U/b 409 I P.C. have been read wifh

ae said sectionJ of. ‘the Act.\For all practigal purposes

"g'{ . e offence U/s ${1)(c) of P.C Act and Section 409 of IPC

’

v are .one and the,

same, unddr . the provision of Sec. 26 of '

.P}f.General »lauses~AoL, it becomes incumbent on the prosecution

N Agency to proseoufe the Public Sefvant under the General |

- Law or the Special law, joint trial U/s 409 u.p.C. and Section

"5(1) () is legal. If prosecution decides to do so, it will

be propex’ “to do so. In the same light separate sanction for

v, \‘

7,U : proaecutLon on two heads of the secticns of two dif{ferent

states are not the 1ntention of the leygislatire. in that
Cértified to be true Cop7 ¢
view of the mattex I uphold the finding of the “1ial

Ad%%

Sn record are the evidences of p,w. {1) BShri D.K.Chater jee;

cCourt.

“he next point ra2garding entrustmoent, the materiala
P g .

P.,W, 2 Shri G.P.Vermcr P.W, 52 Shri K.R,Kundu and :‘he

documentaty evidence are Ext. P/S, 6,7, 8, 9, 10, 12 to 33.

The three¢ prosecution witnesses in their dvpn"itiwns atated

that tche caqhiers are the custodians of the cash roceived
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L Qe}ved by them and it is their duty to make the disburse-

both pnidhor;

'mentfas per thevbill

3 and rtuxn/ihe bills,

”FJQ o
'”fﬂ“f unpaid, along with the unpaid yash, {f any, to the pivisional

I

AT ;-.,.r ? o

}- o he AJsistant Divisional Cashier. That they are
|

Aaﬁg,<Cashier‘ox t

L?I'also required to aubmit ‘a statement of ass

Labove authorities showing their posiLion of payments etCe

N AL .
ﬁﬁThese witnesses stated that thc accused- appellant'Dihingia'

1, 20 711'91 paxse conuprning 20 bills, from PV 1
r durinc the period: between 3. 10.77

*"~received %.

f“Aasistant Diviainnal ‘Cashie

’to 17.12,.77. A]L ‘the amounts were duly -entered by the agcused B

;]-f?f‘fwf appellant in his own Qigg_in his cash book (Ext. P/9. p/12,
kf;ifi:, P/13) Thne receipt of the afo:esaid billd and dmounts have
g;ﬁl-év' not been disputed py thc :ccused, pbut the facts hag been |
'f‘*fﬂ | clearly admitted by him in his statement U/s 313 Cr.P.C. The
ﬁﬁ#%-ﬂa;”entrustment,oﬁ fse 1420, 711'91 paise to the accueed was
_“;gifi : establisbed;by those documents., The entrustment of the ‘amount
AR ‘to the accused appeilant has been proved beyond rcasonbble

8 a Pub&ic Servant. Mr.-Agarwala, learned

ttenpt to show that

doubt . in his . capacity’ a;

counsel for the appellant ‘has made an a

from the evidanre it was clear that aither the pivisional

N he Assistant Divisiondl cashier is the drawing

P Cashiexr or k
‘:'w,and disburshing officer and thererore the appellant can not be’

Lh the money in questlon; that

aici to have been entrusted wi

appollant was simply a pay clerk, .whose uuty was to pay the

ned as directed Dby the Asasistant

‘amounts to tho persons ccncer

ashier. This argument does hold good as in his

in question No.

Divisional’c

statement rocarded U/s 313 Cr.P.Ce

he admitted this entrustmenh. Eyldence of P. W.

n » ,;
dtatement wasg proved and corrobopayed.with, g;ga

and each of his

domumentary evidence which were exhibited in the trial, From

A An Y Co
Geﬂlﬁedwbﬁtwe EY\e atand of defence in the

ted with the money.
left the rcmainLng»amount

vrial, Lt is evident that,
Bdwmaeﬂﬁpellant wasg entrus but a8 he had to take

K leave due o his {ndispos . wion he

im the Ircnsafe alloted for that

et and liabilitieq to thc

1 1s categorical

purpose in his rooln, namely: e

——
-

o i
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witls

namaly'beat,No.lO Chamber, and when he joined afterr recovery

monuy ‘Was not £ound there and the Ironsafe was in a broken
/

o
condition, purpose of wnich Waa to prove that money has keen

v;k\
¢
»

Taeew
R

‘

Certified to

/

taken away by breakkng the Iron safae, On the above reason

I hold that the amount of k.\l 20,711‘91 wag entrusted to the
.appellant as a Public Servant for payment to the concerned

persons.. , ' D

.{gT‘*": he main point for consideration is whether the

allegation of misapprOpxiation of remaining Rs. 38, 151'94

;haa been eqtablished bayong reasonable doubc.

f [ o

it - The findimq of the trial court was that prosecution

|

had been able to establishe the non payment of ks, 24,117'88.
(But on the other hand trial court found that pros secution had .

not led any - specific evxdence to establish the indxvidual

non payment of the bills and as the defence did not Alspute the

non-payment: of. the biLls and therefore nonpayment become

apparent 1Lom the bills themselves. 1 find gufficient for-e

in the submission ©Of r. Agarwal that. prosecution ¢an not

we non submission of. the

bring home the offence merely on t!
point in the trial. Prosecution has to establish its own

xase beyohd reasonable doubt:on the basis of the materlal on

recordy that trieal court's vie that this Jlacuna on the, part

of the progncutjon can- not dislodged the founldation of the
relied

The trial court apparent "y/on the evidence

I) rosec»t... Jn Ccl.:(! "
1
9,14, .41 and 55 and .the on che Adocumentary

5(1)€2),

of P.VWs 1, 2, 3,
evidences namely Ext. p/13,. 11(4), 13(8), 14, 15,
25, 26 (1) (2), 47, 48, 49(2), 50, 50(4)(5)(6)(7),(8) (9), 51,
51(8) (9)(10){11) (12) (13) (t#)a 52, 58, [hose materials as

whether

seen .L suf ficient to prove the shartage
d]leqed by which

of fs. 36,151'94, [ s the persons [ were
not examined, Other fnfirmity ot

alle gyrd Lo have not

been paild thelr duen were

as alleged
the prouccut&uq&in this regard was that, % to who were “he

perscnyg, who were not paid thelr dues out of thn aforesaid

pe true CopY DELILS eees

AE%Z«é//

qand non Afisburanment

-

.
)



bi%ls, namely, th, 14 to 33. Moreover prcsecutiont'g stand

"

o et

fﬂ 'seemed to'be gweaked" .as it fi}ipd to pin point which were'

;,~t.ﬂ§? - Vil .'. t

f o

the bills out oi uhosa 20 bills, in xaspect of whigh the

f' \,‘\’;.‘
it shortagn of Ree 3,151 94 took place.

e e . N
FoT " ~
u

’ . : . . !

R . f
' '

_ﬁ;gﬁjf B ' Rpgardtng the misapprOpxidtion of Rs. 38,151'91 the
o ‘ material witness was Shri N, K Bdrua P.wW, 41, His evidence on :
}’fﬁi“_,record was that appellant on 18.11 77 handed over him two 1
-,:;-',ﬂu"‘x ..’ \_/"—___‘ y
H

‘”"”'billSn Ext. P/lS and P/29 for ks, 13,014'83 and Rs, 11,103/~ e

.:;’,:" .

.

' respeciively and he made. pdymenc ot those bills on the saime

day. The practice ‘followed in this respect has been diqcloaed

:, - 4n accused's answer 0 his question No,.15 recorded U/s 313 Cr.P C. \

h§ emer@vu from th; mate:ia]a on record, it is to be
uoncidervd whwthor alleqation of misappropriafion againqt A '

i :rf the accuded appallant has been based on uusoicion only. In

i

a. criminal casé prosecution has, t0 br;ng home the prbqecution
. case beyond reasonablerdoubt and ‘mere suspecion and inferences
can not be drawn by count to the prejudice of_the'accnsed.
j'Mr..Aqarwala, learned counsel. Eor the appellant has submitted !
that 38 the pxunecution falled to establish the misappropriation
of RS 38 151"94 o)’ not producing any specific evidence
;3 ﬁ'thn trial court only on. suspicion convicted and 9en*enced the

I'{

;accused withnut evidence. ' T

1

Recorda shows that after the entruwumpnt of the

amount for payment as diacussvd above, the petitionex raid

_some amogntﬂto the, persons and took leave on 21. 11.77,
leaving "an amount Of Rse 39.151f94 as non disbursed. It 1is
aléo evidence on record that the'appellant when took cick
leave he did nmot hand over the cash to P.W. 41 N.K.Barua.
In his: statwm=nt recoxded under Scction 313 Cr.l p.C, (Answer
to question No.dw) appellant admitted that his safe and

’«tr:ong room was kept locked by him. The staend of the ac,c'u'wd

Modtobetmel&nml been tyiken in the answer to question No.77 of the

. gtatement oeee

. Rdvocate
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j}statement\U/s 313 Cr.».C. whereln hls case was that on
v . : py

- f»hisijmining_date on 16.1.78. Nésistant Divisional Cashier
A . | ey /

W;jmf?fasked him to ‘hand”® over charge to K.X. Das P.W. 10 when he
R J— -

' ;ceme to Dibrugarh on the Wsame day Jnd perar>d papers ready

N .L«'x‘ 1y ).-.u r

BRI ‘for charge report, he went to open the lock of his atyeng,
D “',..

f.ff Lroom and found the lock defectivc;'Opened the cmbodded nafe
~inside the strong room and the same was found defective and -
'3l.f‘;. keys could not.be fitted preperly; that when could open

- after sometim‘ Ps. 4C, OOO/n kept by him therein found

to -
missing. The eorrectngbs of this explanation of the accused has/

"be examlned ‘from the materiak on record., The accused informed
” ) _

'KQK.Das (é.w. 10) this fact and immodiately rushed to
Tinsukia.and met PoW. 1. .and fcppxted the matter who advised ‘ |
‘ \:':hlm to go‘to-Maligeob to reperm. pﬂw. 1 also acc0mpaniee . !
SR § the accused to i»‘-alirlao‘n. On.this point whether trial crourt;s ]
findlng Cdn be aocepted as he diqb»lievod this etacemont

i

holding ?hat tne matter was not reported Lo P.W, 10 'nor this
| fact\waeldisclOfed in Ext. P/48.‘Trxnl court arrived to
fﬁg&tiz:xits fjndlng fulther taking‘into consideration oft2§emorandum v
- .oL Inspection prepared on the lusis of the Dibrugarh Pay

Office on 26.35.83. The said 10cal Inspection report
d‘”indiCdge% that the trial court did not £ind any evidence
ay . of tampering with the locks during local Ins pection on

26 5.83. which was npparently made after a long lapse of :

time of alleged occurrence of temparing with the locks. : ;
S prosocutjon .
. Apparnntlyéqid not contest this pled to proﬁe Ireyond

reasonable~dqubt that.the defence explanation was false,

This statement recocrded U/s 313 Cr.P.C. has been corrobnrated
by the oral evidence of P,W, 1 and fact of informing the afore-

} said facts were not disputed or disapproved by prosecutlons

rather evidence of P.W. 41 N.K.Borua supported the statement
(Question No.62) which categorically stnted that pregent

: © ol {der ooXe of the BLLong room
ue(agp?the time of giving evidence) lecks of the !

#at No, 10 amni-the main door- wele chuanged as 1L was
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'was found out of ordgr. Apparently on 26.> 83 when the
| :
hgiti Tnspectio1 was made was replaced by new lock. On perusal

RS

,‘:,}fu of the Memorandum of local InSpecLion dated 26.5. 83 it was

v, ‘-_'l'l

. geen that nh“A gap of ( 22 c.m. fLom top frame to wooden batten @

:yf -r of the inner door and 16 cm from top framo to brick wall end)

crel !
© WY ati'the. tOp of .the outer door remains when door is kept :
yq.‘ i .

':locked . It may! be possible for 'a small boy ora very slim man

P

', " to enter through that gap witL some difficulty,"(underline

L e , _

_supplied). - . o : ; S W

.Furtheru;“fﬁe only key of ghe.safe’is small in size in

.. - 1:compé£isgﬁ to“tﬁa'bfgger-size'of the safe." On this .materials

“on record’ two views are possible regarding midapptOpriation",H;
of the amount in guestion and beneflt of it shall go in ¢

“favour o; the $ccused appellant.

Regarding pleq of gickne"s the finding of the court .
below was' that accuged took £alse plea of sicknebs to |
-avoid handing over of charge to P.W. 10 K,K.,Das as he had
alreaiy mis—dppxoptiated the amount by that time, This |
finding was voh@mently challenged by the learned counsel
.:-'3; for the appeLlant who has submitted that this finding was
: based not on evidence on recozd sad but based on suspecion
&}?fﬁf' and ;resumptxon only. "In. tnis regacd evidence of P We 1,-2 |

| and PoW, 10 and Ext.e- P/43 ' P/44 are relevant. P.W,1's

Aevidence was “that he received the letter for leave Ext, P/43
~from P.W. 2 on 21"12 77 and lctter hxt. P/44 from P.W.

2 . at Maligaon. The admicted fact was that on 21, 77.

"PJW. 1 was ;t Tinsukia and the letter was iscued at Maligaon
and there iﬂ no evidence on record that whien the PoW. ) |
received th@ letter dated’21,12.77 he direct .4 the accused
appellant to hand over charge to p.w. 10, Letter Ext. P/44 '

is dated 23,12,.77 and it was handﬂd ovar to P.d. 1 at
G”muwdtobeﬂmgtmgaon, Further admitted fact was “hat accused was on

loeave seen
+ pdvocate
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~leave from 23.12,77 to 15.1.73 which shuws that no

C /
f;instcuction%vaq 135ueC to the dcnusad to hand wvoer ChaLJ“

%ﬁiﬁbetwmen 23 12 77 to 15.1. 78 as he was on qivb lvav@- AC”Ud"d

serified 1008 )

ﬁ,admitted'that P.W. 1 asked him to hand over c”aL,e on
“‘16.1.78QIWhmnfhe'went~to report his joining at Tinsukia.

. Therefore no fault can be imputed to the accused for not

ot ihéndingﬁover charge from 17.12,77 to 22.,12.77. fhis can not be

“-a‘strong-circumntances to disbelieve the defence story..

Furthez the QLfonq suSpécion about truthfulnesg of the

T .

”accused lying 3ick*from ?1 11 77 and this can not bhe taken .

ﬂv:dB a. Cchum¢LdﬂC€3 to uhow that piea of Jickn"ss was

l'gxalse. This suspecion was im“uted to .the acc uaed on thp "
»]basis'ﬁf that the accused diaburapd payment of bills-
CExt,.) p/28 and P/63 on 26.11,77 and 10:12.77 respectively
}fi;e; during his sick leave. qu materx:lq on record fhows that
(Ext. P/28 exhibited by P.W, 1 established that) this
exhibit along vith receipt showes that there is an endorsewent
as 'passed to sadar Mundi££ reueipt No.15/14 dt. 26, 11.77"
j‘Appureg;ly the~endorsement does .not ‘shiow who has made

N " ), . ]m
' - the endorsemgnt and no signature put below the endorsement,

:'*;73{ ;on'thefbthér hand receipt No,l4/15 dated 16.11.77 shows that

Officegaflthe Sadar Munsiff receifed the payment £rom
A ' l , :
workshép Account Officer. Accused wadas not the workshop
" Account Officer. This ghows @ that the accused did not
| v l i i
make the paywent on the bill Ext. P/26 on 26.11,77. Hence
no Juestion oOf strong suspicion regarding sickness of the
accugéd can‘be maintained. The relevant materials on
recovrd in thls regard are evidence of P;Ws. ?,8, 23 and 52, and
Ext. P/58 and ®/608 , Evidence of P.W., 7 andl 8 nré beliéd
by the evidence of P.Ws. 23 aﬁd'52 who corrotorated the
eCordefence stand that on tﬁose dates in gueskien accused wag not

-~ / N . . . .
present in Ledo and made no payment; this fact also finds

10 cate

‘ corroporation in the statemant of accused U/s 313 Cr.1".C.

hecordinglyeeoe

,HLC
R



Aucordlng]y thig circumstances cannot be taken into

eoneiduraiion dqalnst the. accused/appellant. g “

From the defenﬁe stand/cha fact of theft as emerged,

; 26 Se 85 and tha sfatement recorded U/s 313 Cr.P.C, has made
1dup Re paken out an a case for reanonable probability in

aﬁ*‘fQQQurvoflthe derence than ‘the pxosecution evidence.’

| Pxeponder&nce of evidence may not be detoermined by tho

number wE witnesuea but by the greater weight of all

we

evidenc'as which do 8 not- neceseartly mean the greater number

- of Witnesaeg°
e e i

vinﬁthe ébove discussion which was emerged £ rom the
‘ féct3 th§ﬁ;;§pe'nccuéadrappel#;nt wags as a public aervan£
~;ﬁas entru&ﬁéd'wihh'an aécouﬁt of:mpney to make paymen;vbut
after disbursing mome amount, hd‘appellant took sick leave
and was absent fnx somne period. Some amount (aucording to th
‘agcused, apqut mw 40,000/» and.according to Progecution
:ku 38.000/; andl odd)left“undisbﬁrsed which was left by
'h;;g:the accuséd in the Safe of strong room ‘of his Beat No.10,

f@fv’ Ha locked the Safae with’ the»money. ‘When he joined his duty

o’

e after tne sick lesve he found ‘the lock tampared and the  amount
he left was mia Luq from thv Safe. Inspection Report dated

26.5 83 gavc d0t¢ilad description of the c\udiLton of the

gfi : ,‘ Strong room whjch opined about’ tha pxobability of entering
_ unml.l boy'ur.' Lhwlr'purmon thr \lqh the duteative ‘ogpening'

hatter was »immodiately reporced ‘£to P W, 1 and P.W,10.This
.eyidence have & probability about the mission of money which is
! . o of'greaterxwéight and convincing than the evidence Whiqh have
keen opsned b& the prosecution.
It is well settled principle of law that when the
&ccused qucs Joaqunuble and probublv explanation, it is

" for thb ylosecutton Lo prove'affirmatively, that the

explaination ...

3

can not ba bruahud asidc as the Inapcction RupoxL dated A



“n

nxplaina ion is falsec, As stated av.ve, iv is nut neligatery

lon the part oL the urcuspd ro gruduce evidence to prove

Ty,

/
;ni def@nce: he can do so on mhe oral or dctumentary

- - - ' /

 Aevidence relied DY the pro ecution. In that cane court
\,required to probe and coandnr the materials relied updn
.- by'the dwfencw instead- of raising adversp ayainst the
”iif:accuued. It is- the court who requires to probn the

,standard_of preponderance of possibilities in {avour of

the accused as prosecution can not make out ites case from

the weakness of the dwfonoﬂ case. As it is found pressace oOf

petitaoner’on‘xhe dates alle,ed oy prosorutlon WS not sustale

'b_nable from the evidence of P. Ws. 23 and 52 anl Ext. P/28

“‘;and Ext, P/63 _ Eurthmrlfrom the pvidence adduced by the

pcosecution whether Erom the conduct of the appellant

stronjg circumgtﬂncea that accused was avoiding inspection

: *ﬂbecauae he djd not have: the reguisite money can be drawn to

-~

uueC”HEld

prove his intont“on of misapprOpridLion. In tiiis regard

except ovidenco of Pe. w. 14 InsPectnr Cashier thi T M.

- Biswas ; prosv"ution attempted to prove that a qtronq'

circumstance3 was Iound against the accused. as he wan

voiding inspuction of his cash from 18,11.77 to 20.,11,77 by

_absenting himsglf, beqaus he de not have rncuieite cash
i in.his hand, Except oral evidence P.W. 14 no other evidence

on’ recoxd-available which -can be satd to be lead by

the pfb&eéutﬁén. This witness only came to verify the

ﬂ aécoﬁnts; But evidence'cf'P.W{ 39 shri R.K.Roy and docu-

mnntary evi denvw ’namely, Ext, 83 shows that the accus sed
was prvsenL in the ofEice and made payment to P.W. 19 shri
R.K.Roy vide Ext. P/83. in my wview from the e vidence of
P.W, 4 regarding strony cir;umstandes imputing intention
of misépprOpxiation {s not sustalnable and can not he

hdt the explseinantion glven by the accused was falne.

N

SKNOﬁﬂe' As discussed Qbove, the accused had been able to

prVCchat explaination given by him was Loth probable
b\ . .
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vptobabléaand reésonéble judged By the standard of
o prepondexance of probabil;ty. In Rabindra Kumar Deywvo= 1
o  ,..State of Orissa, 43 (1977) C/L.T 1.,(Sc), the Apex court - : |
: - neid that the Evidence Act does not contemplate that the - o
faccused should prove his case with the same strictness
' and zigour as the prosecution is rqquired to pxove a
‘1criminal charge, Ic is SufficienL 1f the accused 1is able
N to prove his case by the stanﬂard of preponlerance of \
"possibilities as. envised U/s . > of the EZvidence Act, as

JREEE L i {

o reqult of" w?ich he succeeds not because he proves hiu
‘case to the’ Zns‘buh because pLObdbility of the version

given by him throwq doubt on .the prosecutlon case.
Therofoxe prosecutgon can ‘not be said to have est ablivhed
f)f:the, ane“~uuj0n’ rcasonable doubt . That the mode of ‘
proo[,,by standard of benefit of doubt, is not applicable
'fg;,~ 1,7‘ to tne accuged. where he 1s calleu upon to prove his
'{1? case or 'o prove.the exceeptiona of 1.#.C. which he secks
éf to rely Dhatbxb sufﬁlciant for the defence to give 3 ‘
o szﬁklk
o version which % % in probuoiley with th.e vrosccution

.

ersion, EO{ythat would be suf‘icgenu to cast , sugplcion

.on the pLo’wcutLon case entaillnc {ts rejection by the court.

Prom the above discuss ion, the findiag veyardingsthe
mis~ appxoprkution of Gove, mnney has to be consldérod..
1In‘ AIQ 1992 '5C 1490 (Somnat\ wvae Otate of Rajasthan)

The Apex Court held that -

"Theqe ‘can be no doubt that ‘before o publia servant

can be convicted of an offence /s 5(1)(a). or under Sactis

'qution 409, The property which {3 sat1 to have been

.misapbropriated mus t be entiuntedoto hitn, "he word

' in any manner, ' in he context are i mificant. The

section does ﬁot_provide that the entrustmont of the
“udcmﬂ property should be by some one or the nm0unt‘rpcﬁlvﬂd

must be the property of the persen on whose hehall

-Bdwmwﬂ it is received. A3 long aa the coocuun it clven

caﬂﬁwdtob.

possession of prop rty for a spoclfic purpose O to
deal with it in a particular manner, the ownership
being in some person, .other than the aocused, he

CANn v oo
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can be maid to.be entruste:d that property to be
applied in accordance with thn terins of entrustment
ani for the bencflt of the owner., The expression
entrusted in Section’ 409 ia used in a wide scnce and
includes all cases in which prcperty is volutarily
handed over for'aiﬁpécific purpose and Qishonestly
disposed of cuntrary to the terms on which possesslon
ﬂj? o “"'hasfbeen'handed over. It may be that a person, the
Q;f?"_l _ property is handed over may be an cogent .ol the person
IR ‘ "~ to whom it is entrusted, in which case, the agent comes
into possession of 1t on behalf of his principal,
fraudulently mis-<approprlate the p«opPrLy. tle i3 none
the less quilty of crime to collect money on behalf
'“ of another is entrusted with it. A person authorise to
o e ccllect money when the amountis are paid to him, and
o . | througn the person paying may nolcngyer have the
'{propriaty i{nterest none-the less the person on whose’
'bghaiﬁ i was collected becomes the own-'r as soon
ags toe amounhzis handed over to the person, SO
! duthoriaw AQ collect on his behalf."‘

V4

© "The full definition,of the gsam>» U/s 5(1) (c) contains -
- expressly a propbsition as to a state of mind. The
dofinaflon state¢.that the act, i.e, misappropria- 2y
) tLon . gonversion, or allowing any other person
iéﬁﬁ,fwégyfrh& to' to do must have been done dishonestly or
Eele ‘:t': fradulently. Bvery ingredient of the offence, 48
'&_ S Astated 1n the difinition itself, If the mental
RS o element is proved, to have been absent in any given
w0 casey th crime, as,defﬁned above, is not committed,
" © 7 lookee at from another aspect, the off~ence hs ving o
) | | been fully defined, nothing amounts to that
‘ ) crime. which does not satisfy that definition. It
would indeed be apnamolous to held that while in
R the casae Of misapwropriacion(wnd converston, the
sectimn Jequirns that it must be done € Lyher
dishonestly, or fradulently a p2Ison trornnthiiy morally
innocent of plame could be neld \t<u iruzly 1iabl:
for an assistants crime without there being a
dishonest or fradulent mind."

' (Chatterjee¥vs~ Yrate of Bihar, AIR 1959 Patna 311.
sried to DO true CopY "
certil

It 18 eeenw
pavocate
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lt, .i4° 
"Itiis'not neééssary}-in évery case to prove in
what precise manner the accused has dealt with/
appfopriated the goods of his manncr. The 1ue§tion
ls one of intension and pdt a mater of dirnct
,proof, mit. giving a falSe acccunt of what he has
dore with the goods received by him may be treated as
;. stronq circumstance against the accused. In the
nase of maervant charged with misappropriantion of
goods of the msster, the element of Criminal offence
i .%v:' of - Mis-appaoprlation will be established if the |
AT petitionem proves chat the servant recelved the
i '“goods, that he was under the duty to account to his
master and had not done so. If the failure to
account due to an accidentél lose, then the facts
T '-bé¢ng.within the servant's knowledge, it is for him
3 - tofexplain'the loss, -If thesa facts are within his
‘kDOQledge then he has to prove them. Of course Fropd&or
xxkox has to establish a prima-facie case in the first
instance, It is not enough to estaplish facts which
giye'riSe to & sgspicionc then by reasson o Sec. 106
, EVLdence Acc, tor thuow onud on him to prove hio
”innocence " To establish Criminal breach ot trust, the
PrOpsitox is not OE;iged to vrecise mode of

sedy The principal ingredier”s of the offonce belng

.dishonest misapnropfriate entrustment nf the property and

failu:e, in breach of an obligation, tu sccount for
property entrusted, if proved, may in the light of

other circumstances, justifiably lead to an interence

ofi diphOﬂGb t misappropriation. Conviction of a person
'tor the oftence of criminal breach of trust may not,
in ali c:;es, be founded merely oh his failurv Lo
‘account for the property entrusted to him, cven when A
duty is imposed on him, but where he 1is unable to
account or renders an explaination for his fallure

to account whiich s unture, an inference of

mis appropridtion with disintent may readtily be

made. (Jaikrishna Das Mouohardas Deoni.vs- State of
Bombhay, AIR 1960 SL.{BBQ. .

CMr. D.K.Hazarika, learnzd Special Public I'rosecutor
nas relied his submission pointing the stateeeonts of

.. AqEeCoRd recorded U/s 313 Cr.P,C, supporting the fmpugned
od toP® '

judament ...
;@«mﬁﬁ

mia-appnogziutlwn.of'er property entrudted to the acou- -
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 3udgment. ML o Ha'axika hae urged that the pr-visions
in Secm 313 Cr.f. C' 1ntend to. secure to the accusued an
) opportunity to explaln the evi%#;ce aﬂalnSu him, and
. ﬁ .therefoxe, to benefit the accused and not to opuvrate’ as to his
dptriment. It s furcther suunittod that the principle is '
7f§ﬁjuAthat ber re th@ demagjng points Ln the prosecutiwn evidence
| ‘ are usedqd against ‘the accused for determining his auilt, his
;pointed attention shouldbe drawn to thém one by ~ne in
L order to mfford him opportunity of qiving explaination; that
 }£rom-his_s;atement recorded, under section 313 Cr.P. .C. the
\ allegatiOUVOf misappropriation has been proved, thdt
: axplainatLon reqarding theft 1s aﬁtvrthought,which other
materials on record aucused the ¢l cumstances proved S

'otherwiseo That both oral and documcntary evidence and the

. ADtrong circumstanccs has eJtabltshvd the prosecution

2a8e beyond reasconable doubt., From my discussions, 1
‘ c:onat‘.L-a.i.n.ud to hc:]d Lhat tha explaination «aiven u/a 313 Cr.p.C.
!are suﬁficient o raise doubt about the intention of
‘miagppnopriatxon. a other related xoquix@men&« nlao. such as,
usa of the:monay for his own use could not be established.
InVestigaﬁion,a&sv éould not eatabllah that the mis~-appropriated
amount was usad in his construction of house nr in any
other way " for Pds porsonal gain. The evidonce appearing
-;againnt him regarding misappropriation has peen explained by
| tho m’:r.:\mOd. 'I‘hcin amount alluuml tar he misappropd fnted
found missinq and the lock was found rampered. The materials
z'on reﬁoxd alac corrobonatﬂs the SltUdLi’ﬂa and poattion
‘of the mtronq room where possibility of theft can not be
rnuled out. In that view of the mat*vr, ¢the submisston of
Mr..dazarika that owing to the admission of the guilt as
disclosed in the statemoent U/a 313 Cr.pP.Co. th accuged aan he

conv.cted on his ovin pled. AlLENJdLS.Oh of mis~-appropriation

ascgﬁpn dcniod by the accused in his statenent

. Bd\';ocaie" Contde o o‘
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n%xs utatement with a cug@nc expldinu1ion. A case 1n this

ndture has to be seen in the totality and it is mot gafe to y
/

Bresumo— >ometninq and lead gpe consideration in that Line

; without givmng an eye to vhe ocheL aspect of - thu total ‘ h
;o S 4
}‘ cixcumJtances.“ o . {
é" K o . - 3 ! . . ' .
| A 'Ponsxdezing the ‘totality of the materials on recoxd, v
';IAcons,dined to nold tnat prosecuticn £ailed to wring home
. . - - the charge U/s 409'1.P.C. and eﬁtion 5(1) (¢) read with

section $(2) P.C. Act.

Hi omi"slon to non aeposxt of remaining urrlishursed

i
N

&< " amount ta the authority concernel can not be luputed A

1nLent10ndl omisgion as  an omiasion not only ~Heonld he

T

- ponaction to hz intontLOnd{PiL should be ilthw’ rs casual
inadver:aéce nf duty may lead to loss of nroperty, er that,
appropriate altnrnaﬁivebact;on ig avallable aynrinst a person
to the duthoxi!/ Mohey was.eﬁtructed to the "ccused, but
his act has )“Lthel requlted in uréngful gain to him nor has

he actcdvdishonestly, as_from the wvidence on rocord v

eatablished that he can not be convicted fov criminal Lreach

)

. T of txust. Nealioence on: the purl o( accused cannot be ruled

N .

out,‘as'he‘must have been 34110n about keeplng thn renaldning

amount of money in the safe, when 1t was shown that the
in. ' '
. sanu/tue stronq roon wiag not safe for Keepliny money 1ike that.

But . neqlig ence 'on the part of & pﬁzsun in the porformauce of

his daties wcehald not warrant a conclusion of his guilty mind,

-From the above discuxsion‘fvon the atatenent of
some witn es are taken at their faée -*alue, chay4do not
.sati sty the ingrédienta of Section 469 1.p.C. amd Sec.5(2)
_read with éection 5(1) (¢) . Prosecution could not buiny
\honm the offence of migappropriAtion‘beyond resonable
doudt. From the cevidence oD record Lt can nci be conelulded
dtobgﬁuaﬁﬂﬂ the 8trong Cir;umstanqes p;uvon the offonce of  mkxxppronri

caifle

MLSewon
de ate



misappx opriation as e~videnc

ot Qeneral terms. L ‘ . T»}/"

eg’c:u_ly develled allzgationg in gunm

R .. In view the reaoons discussed dbove, 1 acquit thc* '
i e.ccused on me?f Lt of doubt U/s 409 X.P.C. and Section 5¢(2) !.‘
¢
xwad with bection >(1)(cJ, P.C, Aut. %
i .«;;*.j.-:,, " Ia the result the appeal is allowed, o
" P i
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(mder: "suSpassicn
“under Sectia®b(L

.-thousand) ¢
~ for tha: socmd of fence:

, 3 Ganovh Ch.’

—

\‘\

N,

- Ofi 1(10 of ul" ] ‘
TA'% Chief Acnomto 0L iccr,
P, Raflvay :

—_

. 39

Mal igaam,

auhatl - 781 01ll,. -

Y HERBAS Shrd Ganosh Ch.Dohmgla.
has -been canvicted of crimiml chargos
B/W l)OCi 10’1 \J(l

Currvptimisetiand Sectic 409 of
to wndergo’R. T, for a term of oho. yoar and to pay fine of

Rse
a fur

m dof ault t

uhri Gancsh Gb,}

9000 /i (Rupees thirty thou: sand)
e sher tormiof 20 medths for the

¢ -« for av itarm: offione’ yoar aid fine of Rssl0,000/~ {Lupeas tem
R, I, for a i‘urtuer torm of 10 maiths,
the Hmt*hlo Special Judgo, -Assam 4
- Gauhatiin-the’eriminal case institutod against the ' satd '
v Dehin[ria in u;?ec;.al case Nosll oi‘ 1978.

of theo Praventim of
ho I.P.C, angd mlt(mcud

%irst offance and Rel,

o n,-.AND WIERI‘.A!» 1t 1s considored that the ccnduct
of tho said Bhrl Gaesh Che Deohingla which has lod to this
“eoviet im' is'of grave misconduct so as

| H-?:.k}o public service wmdesirablos PN

xND WIFAEAS an opportmity was plven to Sm‘i
Dahingia to mako reprecemtatlm o the nroposed

G Anx— A3
oY

| i
Dated," tho Oth Jmusose ¥

Senlor Cashier

default to R, I, for

1o bmder hi*a furtlmr

nena:!.t:y ‘of 'dismissal vide moworandum WolCP/ECD/Shortage/Phel

dated ‘9th Doc¢e/83 to which Shrl Ganexh-Gh, Doh.in[;ia has not

*‘ubmittod ang reprccm‘tatim.

2e
Apne aJ.) Rules,-1968,

gals J hri Garmsh
J.Cdgedc ,

Shri- Gah'o sh Ch,l)chiﬁ gla

Railway Quarter do. 5L/,

firing Goam Colqny,
Dibruparh, -

Distes Dibrugarhs

true C()p’ |

s
w

- gestified ©0°° @V
pdvocat® .

v NOW, TEERRFORE,
ferrod. by Rule 14(1) oi‘ “the

The rocnipt aof this

in exorcise of the powers;'ccn-

Rallway Scrvants (Discipline and’

the undersipned hdrehy dismicses the
11. Dching*ia Trom-service. veeofe 9.1, gq

| \”_\)’ ‘\:bh\cm
(bo Lc Chadda )

HOMOX N dum should Lo ‘,aclm Qe

| m & Chief Aocount," Officaor,

lq »

", Railwzy s lMalligam,

"Gauhati - 781 Ollo

€« 0 & 0pp ﬁv‘a

P

———m e 2
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~2- f g

Railway Quarter No, 51/?
Chiring Gaon Railway Colony,
P,0, CuRe Building,
Dibrugach, Assame

#ormexly working as Senior Cashier,

N.F. Railway, Dibrugarh,

-w~~ Appellant,’

The appellant begas to state ag follows 1=

PRI ol

»__~_€>7- (?} That the appallant is a citizen of India
and his permanent :esidence is at Pathalibam
Dehingia village, under Mizmxam Moran Police
S:ation of Dibrugarh Pigtrict, He is now about
5§ years old, ﬁaving one minor child and his
wife completely depended on him., He has no other
source of livellhood except'cultivétion;

. alb (\D Lok

(?} - That the.apgei&ant, while working as
Senior Cashier in Pay Bea® No, 10 of Dibrugarh

Pay office of KePs Railway, on 16,1.1978, found

fie 7 dn his cash box, and he immediately reported the
{ﬁ . matter in writing to his immediate Puperior - the
Assistant Divisional Cashier at Tinsukia, who

Mﬁﬁd tOb. true ™ . directedo csse

S

‘ﬁ“’ that ﬁhere wag a shortage of huge amount of money.

P



. {
g
a\\)/Q/\ (Q\\k
directed the appeldamt 40 report the matter to
the Chief Cashier N.F. Rallway at Maligaon,
Thereaftex, the sgpg\iei—lmt reported the inatter
on 18 1 78 to the Chief Cashier, Maligaon. The
il | Chjef Cashiar then got the Cash and accounts

5 . )/Q,\ Ceraa :
of the apégilant inspected and found a shortago

of. R3¢ 38,165 15 paise, The ap e%i§;¥¥waa further
directed to write a letter (BxtsP7/52) as dictated
by his superiors.
c&(a%kl cw—«-}}‘
(3) - That the appellent was under the impxession
W that a depaa:tmental engquiry would be made in this
regard, but ultimatelyf:éound that the caslp was
handed over to the C.B.X. for investigatbn for

the reason best known to the authorities concerned,

(4) ot hésed on the First information Report, |
an enquiry e ® made by the C.B.X. and ultimately
the :?&ns(é&uuwas wnt to the Special Judge, Assam
Guwahati to stand his trial under Section 5(2)
r/o 8ection 5(1) (e} of tire Prevention of Corru~
ption Act and also under Becilon 409 of the
zndian Pehal Code, The learned a;ecial Judge’
framed the charqes under the said Se f*tions

offevt- Cpt ot

against t,heL anAnd et o/ The app-llant .
pleaded not guilty to the said’ chargas.

07 Lx,()%,,(, e oy

eariified to be true Copy contGeeee

BAdvocate
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Advicate

e Y e i ————

“4“

(?) -That the prosecution has examined as many

as 55 witnegses to prove the allegations and the

: /L'\ Cont \JV
zkﬁu@vaeé-agggllant has examined four witnesses in

his defence. A local ingbection was made at the
pay beat No, 10 of the Dibrugarh Pay Office of
the H.Fe ﬁ}?; and the memorandum of Inspection
was also submitted, |

(s) That after hearing the arguments on both -
the gides, the learned Special dudge, by his
pasacd v S%&ur\k Casrc 0 |\ 6§ (9 73
Judgment dt., 13,6,83 conv ted the seenend
(/&%K\ ¢ _é.).u,? Al /\ .
elisnt sentenced him to undergo Rel. for one
year and to pay a £ine of 5.30,000/~ (Rupees
mhirty‘thousand)'only in default to R.I. for
twenty months und@r gection 5(2) r/w Sectlon

o(l)(c) of the Prevantion of Corruption Act,

1947 and R.X. for one year and a fina of Rse 10,000/~ |

'(Rupaem ten thougand) only in default to ReXe
for a further tem of ten months.. The substantive

sentences of imprisonment_shall run concurrently.

| (z>’ That being aggfieved and dissatiafied with

the judgment dated 134641983 passed in the -

9 A )L\k_(“\'
abov caae Mo. 13/1978 your ab »1ient has f£iled
an-appeal"in‘the Guwahatd High Court which was

regiatareﬁ and numbered as Criminal Appeal No. 85

Gﬂkﬂﬁedt;bennerpv- off 1983, The sald sppeal was admitted for £inal

hearingeeesee

""""""""



caiied

~ (Respondent No, 1), NJF, Railvay, Maligeon, Guwahati~11

A3

-5
hearing and the applicant was endargea on pail
+ide order dated 19.9,1983 passeu in Criminal
Misc Case lo, 392 of 1983 in connection with
Criminal Appeal No, 85/83, A xerox copy of the

said order dated 19,8,83 is annexed herewith as

_Annexure - 1,

8, That the applicant begs to say that the
said Criminal Appeal No, 85/1983 is not yet

disposed of,
A ———r—— P .

9. That based on the judgment and convicticn
‘dated 13.6.1983 passed in Specisl Case No, 11/1978,
Shri C L, Chadda, ¥ A, & Chief Accounts Officer,

vide his Memorandun No ., CP/G(JU/Shortage/Pt 1 dated

g yempp e

_9th December, 1983 has asked the applicant to make

r"'"l?“"‘d"""m' Cearmitnti et g KA A ]

representation on the pmposed penalty of dismissal

e R P e e SIS e T

of the appellant from ger ice within 7 days from

the date of receipt of the memorandum. The said .

i memo randum ie annexed herewith as Annﬁxum_.:,l_l.a

That in response to the gaid memorandum

g

(Annexure-I1) the applicant has sent his reply

10

' Ldvocate

I
%
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/

)f
ye\”/ ted 15.12,1983 by registered A/D post. In the

dails mply amongst other "the applicant has

stéted that the gubsistence allowance given to
the applicant was stopped imm June, 1983, That the

Ao ]

VJemorandun dated 9,12,83 (l_\nnexure- 1I) be kept

in sbeyance £111 final disposal of the C riminal
Appeal ., The applicant's reply daped 19,12.83 1s
armexed herevwith as Apnexuxe = 11I, |

11, ’l‘hat without considcring the reply of

tne applicant dated 15,12,83 ( Apnexure - 11 ),
,
Spri C L, Chadda, F A, & Chief Accounts Officer,

(Respondent No, 1) N F [Railvay, Mallgaon, Guvahati-
781011 ~ide his memo rendun No, CP/GCD/Shortage/P t-1

dated 9th Jarxuary,198>+ has’ dism:hssed the applicant
from hils gervice vwith eifect from 9.1 198k, A

P WW"'WW‘ S

copy of the order dated 9. 1,8+ 1s amnexed herewith

as Annesurs = .

Certified to pe true CopY

BRdvocate



A)

B)

c)

-7-
_GROUNDS -

l
i
E
i

For that the disciplinary authority has

not considered the pe reply of the applicant
dated 15,12,83 filed by the him in response
to the show cause notice (Annexure- 11) and
therefore the order of dismissal dated 9.1.8+

\innexure- V) is liable to be set aside,

Yor that the epplicant was not giinen the

reasonable opportunity to show cause and

therefore natureal justice is violated in the

instant case,

For that the disciplinary authcrity has
pagsed the dismissal order dnted 9,1,8‘+
(Annexure-IV) by violating the pmv isions/

Lisinrs Ry

decisions laid down under Rule 11+ of the
Railvay Servants (Discipl:i.ne & Appeal )

gt O T PR TSR e

TR

,,,,,,,
’

;?\ \v\ :\‘F‘”Ruies, 19@8 and thexrefore the impugned
A v

b,w"“ %‘{JW
Wy ;mf»

For that the disciplinary authox:-ty has
comnitted an error in not granting

subsistance allowance while the Cr, Appeal

-n—\'Tw T e g LR AT e T : oo

No. 85/83 (G.,C . Deningia, ‘vs. State of Assam)
is pending in the Hon'blve' Gauhati High Court
for final disposal, 1‘he denial of subsistance
allowance is In compl‘e'te violation of the .
decision of the Supreme Court (AIR 1983 5C 803
State of Moharashtra vs, Chandrabham) ,




T4 e e en e s e e e oo e ko et res . . e i - o .- . [T - :mit
'

- 8-
E) - For that the order of dismissal is too

harsh and severe in the instant case in view
of the decislons of the Hon'ble Supreme Court

as vwell as the decisions of the Hon'ble Gauhati
N | High Court‘,

F) For that the applicant having no adverse remark
‘ in his‘sezvic'e caxéer in the past the impugned
oxder of dismissai is too harsh, The spplicant

is suffering 3K& heavily for these long 10 yearg

G) For that the applicant having served the
Rgilvay administration for J".ong‘ 25 years without

any adverse remark the impugned oxrder of digmissal .
1s lisble to be set aside,

B) For that the applicant having no source of
livelihood to maintain his family and the

old parents, the Hon'ble Tribunal consider Nim

e ¢ T TR

the case of the applicant on compassionate grounds
1) For that it i3 a case of doubt jeopard¥y

J) For that ilm no departmental proceedings were
" innitiated by the disciplinary authority to
impose the penalty of dismissal from service
and no charges were framed agalnst thee applicant

K) For that in any view of the ’mattef it 1s a fit
case for this application,

' Advocate



. '<iji> That immadiately after recelpt of dismissal
order under’ memorandum No. CP/GCD/Shortage/Ptul

~N

dated 9th January, 1984 the appellant could not

file this appea}’ within the period of limitation :

~ “on the following grounda § - . '

(a) that an appeal against the judgment

nar T T

f}f . and conviction dated 13th June, 1983

g d

, pasg?g by the Special Judge, Assam,
S U ‘ L oouE e ‘
B R S PR A Gugagggg.in Special Case No, 11/1978

was f£iled in the Hon'ble Guwahati
g 3 : . High Court which was registered aé
Cr. Appeal No. 85/1983, The gaid
| Cr¢_Appea1 wag admitted and stay was
‘granted on 19.8,1983 by enlarging tha

appellant on bail.

(b)  that due to pgwerty and extreme .
 aifficulties in the household sffairs

your appellant could not submit the

appeal against the dismissal order

(e) ..that tha appellant was under the o 4,
impreasion that the said Cr{ Appaal
Nos 85/1983 would be heard and disposed .
of cxpeditiously expecting that he ;

would get acquittal‘in the Crl. case,

contdeaee
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(@),

(e)

(£)

(g)

"alohg with his minor members of the

~family. The appellant had to face many

~k

-10 - | '

. 7

That your appellant was suffering from

) illness and mental agony due to the
o punishment meted out to hinm since
;f1983. when his subsistance allowance

'were at0ppea. Thé old paxents of the
petit;oner were to be looked aftet

" difficulties for the period from 1983

£0 1988. '

40 Guwahati and enquired about the Crl,
" Appeal No. 85/1983 filed in. the Gauhatd
. Hlgh Court. He came to know that the

E paper bock of the sppeal was not ready

and therefore thé¢ appeal could not be

hear d‘o

. That in the year 1988 the appellant came j

That again in the year 1989 the appellant
abok

had enquirei@phe appeal and came to

know that the paper book of the appeal

was’ not preparxed,

That 1ﬁ the year 1990 the appellant has

approached his engaged. counsel to Kknow

';about the cases The engaged counsel haa

informed the appellant about the order

dsted 19,3.90 which read as follows t~

e
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g ’ 49
| BV - ad
o - 11 - :
| i w . .. 0 R D B R
. ;ﬁ}ééﬁi;gg‘u‘”:i"*. N | \ | | \f :
-2 }h" :. o Shri s.n. chetia, 1earned counael fox o ‘}
g the appellant and B.B. Nargary, learned Public
Prosecutor submits that in view of the 5
e _voluminous evidence in the case, it shall nét : ?
| b; possible to argue the appeal without paper |
| books " | o
I R "Accordingly. let the Paper Book prepare b
| : expeditiously»whéreafter'this appeal shall be " i-.
a4 i ligted for hearing. | | ;
p ., : o o ;
84/~ T.N. 8r1vaatava. 3
- Judge. ' '
(h)v' ’l‘hat your appallant begs to aay that thamaﬂtor
Coro | aeveral ox:dera were pasaed 1n the Cx.hppﬂal. !
- o for p:aparation of the Paper Book oﬂ the appeal. b t
: :, But un date tha appeal is not heaxd. f
‘ ' {-.,"; » (5.) 'rhat ynur appenant wag suffering £xom maligv‘-
‘f' " ‘nant’ Stnctum of ‘Pxtorus’ £rom 14.3.90 0 ! !
| L ” : 30,11*.‘90‘and thereafter.!o substantiate his i
T ulnesa, 'Med:!.cal Certificate (xeroxed) issued -
ce sofied 10»° Z{g/by the- Professor of Medicine, Troplecal and
BRI < Infecticus Diseases, Assam Medical College &
) Hospiti4l, Dibrugaxh is enclosed herewith as
(Aunexure = V)e.
Und@reese i
‘ B , y
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certifie

.12 -

' Under such circumstances, it is prayed that the

delay in £iling this appeal be condoned on compa-

e A S KT TR

ssicnate and humanitarian grounds and fox ands of

[ e e T ol

Justice, equity and fair play.

authority may be pleased to -

It is, therefore, prayed that the appellate |
| _ |
( 4) Grant subsistance allowance to the
i : stance aL.0WaNce
appellant with effect from June,1963
till £inal disposal of the Cr.Appeal
Mo, 85/1983 (G.C. Dehingla vs. 3tate
of Assam) which is pending in the
. Hon'ble Gauhatd Migh Court for final

“disposal,

( 41) Allow the appeal. re-instate the

wv«m‘ﬁ

appellant with all the back wages with

effect from 19.1.78 by granting other

pbenefits to be entitled by the appellant.

(114) Allow the appellant to be heard personally |
. - ‘ |
\ accompanied by & person specified under :

4 to be tree €7 . Rule 24 of the Railway Servants

gﬁyomﬁe

{(Discipline & Appeal) Rules, 1968
CJV ) GLYOLAA./Q' Cn Gﬂu/ ’\{d,OQ,Q .
And for fhis your appellwnt as in duty bound shall

avar praye

L




o, ’
—5F
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VERIPICATION

I, Shri Ganegh Chandra Dehingla, Son of
Shri K.D. Dehingia, aged about 51 years, by
profession.cultivétion (Ex=-Sr. Cashier) N.F, Railway, :
Ribrugarh now residing at Raillway Quarter ﬁo. 51/F
Chiring Gaon, Rly. Colony, P.0O. C.Res Building,
Dibrugarh, Assam, do hereby say that the statements

made above are txue to my knowledge, information

‘and belief,

'égaa&mjvd}wkm;%fl

Shri GeCo Dehﬁ.ng’i g/q

Yours failthfully,

. Ak rort
}96 waxgaﬂ%gg;;hg gi
(8ri Ganesh Chandra Deh ngia)

Chiring gaon Rly. Colen
Railway Quarter Ro, 51
’ . !Ot C.R, BJilding
A - District Dibrugarh,Assam,

Cofar | e 3
F, A& 219u<47 hecounts g%wcht
N R @hadway,MaLwav

GMQJ\( - 1

%‘-CW&&} 0»0,4« a Mu/iyu‘;
23/8 /U
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original Application Nos 26 of 1994

n
.

U
Date of decision 3 This the 29th dey of August, 1995,
~ : .
]HE HON'BLE JusTICE SHRI M.G, CHAUDHﬂRI, VICE*CHHIR[NN

THE HON'BLE SHRY C.L, SANGLYINE, MEMBER ew).

N ‘ b"l‘ “".l‘
oo

Shri Ganash Chandra behingia
Son of Shri Kulaghar Dehinyia
Villays - Pathalibam

P.5. Moran

Oistrict -~ Librugarh ¢

Assam ' Sese e Applicunt

v .

By Advocate mp, PeKe Musaliurg
~VUI 8U0~

Te The fFinancial Advicer & Chief Account & Orficos,
NeF.Railuay, '
Maligaon
Guwah= ti=-781011
Agsam

. 2. The General Minager ‘
NeF, Railuway,
. Maliguon

Guwahati~784011
Aseam

3e The Union of India _
Represented by the Genural Minayer
NoFe Railuay " esseees Roopondonts

None present (or the rosponcents,

GHAULHART 3, (v.C.).

Thes UsA, is directed against the order of dismisral of
the applicant from service Passed by tha FA & CAU, N. F. Railway

dated 9, 1 1984. 1t ar{ses unuser the following circumstances §

2, - The applicant was at the matorial timo workiny as Senjor

Cabhjex. He wus prosucuted in a Criminal case and was convicted by




s‘2vs

LK

the Criminal Court under Section § (2) read with Section 5(1) of

the Prevention of the Corruption Act and Section 409 of the TePeCo ™ oy

and sentenced to suffer rigorous imprisonment qnd to.pny'fine by

Judgement und orcer dated 13;6.1953. '_5

e
Je In view of the nforesaid order of‘épnviétion which was
passud by‘phu loa1ned Special Judge, Assam, GJLaHati in Special
Case No. 1 /78, the FA & CAD pasaed the impugned order dated 9.1.84
dismissing the applicant from Railway scrvice in exercise of pouers
conferred by Rule 14(1) of' the Railuay Serviq: (Discipline and Appeal)

Rulea 1968, Against thet order the applicant had praferrad an appseal

’

with the Department on 23 8491« From the written statement it appears

that'UIat appeal was not entertained on the ground of delay,
. ’ ,
4, | Against gha order of éanviction passed by the iearned
Special Judga the applicanf preferred Criminal Appeal No. 65/83 in

the Hon'blevCuwahat; High Court. By Dudgament‘and Order dated 1.6,95
the appeal has been allowed end the applicant is acqufﬁed of the
offaences for which he.waa convicted by the Trial Court. The applicant
hi s theraafter filed the instant DsAe OnN 4 2.1994 Praying that in view

of his ﬂcquftal the impugned order of diemisaal datnd 9.1.1984 be

-8at aside and respondents ba directed to-rainétate him in service with

all banafite dnocluding back wagos ‘with offect from 9141904,

5. - . A8 can be ssen from the wreitton statament no full fledyed

dapar tmental enquiry was held against the applicanL but he was pxosecuted

in the Criminal Court. Howevar the order of dismissal was passad under

Ruls 14(1) of Railwey (Discipline & Appeal) Rules 1968 mentioned above,

6o In view of the fact that the applicant has beun acquitted

. of the crimiﬁal charges for which the order of dismissal was paésad

- he is ordinarily required to be reinstated. Howsver eince the Judgemant

of the High Court in the Criminal Appeal shows that the applicant has.

Y ;been acquitted on benefit of doubt and the vauital is not a clenn

‘%cqu1tal we think that although the impugnud order may be set aside

e ————— - -
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%* ‘ ' on tho ground that the vary basie thereof does not survive ifo\
L ‘ . .would.ﬁe in ritness of things to‘lenue it open to tho tsnpondknts
Lot graw diseiplinary procaoddng for Lhu alleged misconduct if so
agviende oy Uwnt jpif'gi~“1;knf: - |

a ‘
In the result following order is gﬁséed

L,

1. The impugned order of diemissal dated 9.1.1984 is

hereby sot asidee e

. -'.
‘ . \ ]

2, The respondonts 818 directed .to reinstate the applicant

forthuithe el

3. There will ba no bar for thu,nesponﬁonts to draw up
)
disciplinary enquiry procendings-against tho applicant
. . ,
if so advised and to pass such interim orders 88 My

~ be called for panding the enquirye

In the event of such proceadinygs being comnenced rospondents
will be free to teke steps in accordance with the jaw and the rules
{ncluding suspension of the applicunt if 80 nucncSAry. The regpondonts

' shall tuke the docision whather to dra:ba disciplinary proceeding OF

e : notoa'\'ﬁgl’t:lo*'e the chaptur,wlthin a pmiod of two monthe Ciom the dato
of 1ecaipt of thu copy of this ordor. 1f the respondents decide nut(p
draw up disciplindry procaedings the re@pondonts sholl give all the
cnnqunﬁntjul penafits incluiing lrsck weye o Lo the wpplicent with
efcht from 9.1.1984 till the dats of xeinstaLamentAoﬁ~&ho~9ppi4cwnt

" as per the relsvsnt financial rules.

v~ ' ' Howaver in tha gvent of the respondents deciding to q:au uf
R | diuciplinary pfoceudinge the queutinn of yiving cunbvqnuntldl
benefits and bick wayes shall stand postponed £i11 the conclusion
of 4he ulsciplinary engsiry and thereafter it shall be dealt with

consistently withh the order at Whe enquiry. 17 the disciplinary enquiry

[ e e e we e
v

LTV Bl
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‘7,. : ‘a 1] .
: . . i s
]
;
.

is commenced it shdll be completed within,g pexiod of si» wonths,
;Ib-it is not completed”thhin thdt Lime Jiberty to the applicunt to
."' g .

seek directions from the Tmbunal in respect of back wayes and other

consequantial reliefs w1thout. pxegudica to t.he enquirye.

CTE g gt Ry d A
] lb? Az i ur,, é“i ‘ . u‘ '“W‘ié‘hnu(t, “gt(:
. . i
, ! [ S I
' ﬂm Oe A. accordingly allowed. No order as to coste.
- ) '. “ ,»’- -.,‘\.' .} f T e
SATNS
G Y . Sd/- VICE CHAIRMAN
| 3 Sd/«~ MCMBER (ADMN)

Lertified to be true Gty
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- shrl Ganesh Ch, Deblapla,
Lx-8r, Casghlar, B,48, ulj/nnur
Chlrinp gaon Rly. Colony
Block No,51/F,

p.u Coils Baildinw /Dibrugarh

The ™nanclal Adviser and
Ciier Accounts ofdllcer,

N, Rollway, violigaoa,
Guwahbti- 781011.

phroupgh thu Chief Caskhice
N,F.Rly, Maligacn , and
D.z.vj.,lun al Cashler

N, Railwny/flnsukia'

Datod_the_20_th June juGd.

Subs- Re-inctatment in_goryloo .

Refs~ Your memoruudum.Eg;up/u,a/ahorhuvo/lt I datud
1

..—9-‘¢ w—&-mw

. b — B - —— o e ........3-

&ir,
Mrost rospeetfully wey T drow your wlud stteuntion
teo the folluw1n& fﬂﬁ“iin&z Cor considersticn and necessiry
agtica,
i,'fhat By Judgewzub and orier datod  14,7,53
passed In special cﬂso'No. 11 of’ 1974 by
Sieciul Judge, Asssa, Guushatl, I was convictod
under seetlon 5(2) resd with gection 5(1)((!)
of the [reVCAﬁion ol corruption Act, 1947

bﬂLT’ Pﬂhand geetion 409 1,pP,C ,; and sentenced to

wﬁkridf”\‘ undergo rigorous 1mprisionment for 1 (cne)

}/& , yoar and £o pay a fine of %5,:0,000,0C, in
g};J{j Z; ' -ndéfault to further nnder 7o R,T, fo 20 months
£ “ for the Firast offence and to undergo 3,1, for

L
gifrj ?ﬂ&’(‘ﬁfd { M 1(cne) yser and to pay tine of \“"1“(1(\, 0e,

VM‘ v in defeult to undergo furthar W1, for
. ot g
&@ o> B 7 10 wonths,
‘50" e v&'\o‘ o
S ge e o wrue COFT

L R > Geﬁaﬁed 1o W . P
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cerified Ll tﬂ&w

A dvoca\e

P"'2.

That on the bosts of the aforesaid Judgoment

and geder dated 13,7.73, I wag dlsaigsed from

sorvico undar Rule 14(1) of the Rallway gervarts

(Disclpline and appecl)Rules, 1663 vith effect

Cofrem $.1.84 which wag congunlerted to me vide

Memoraadun He,Cl/GoD/Shortape/Ft 1 duted v,1,84,

That belap upperivoea by tho Judganont und order
datodly, 7,24 pasced by the Spoci-l Judge, Agsom,
I proferea un,Appéal béfore the lion'blo Gouhatd
Nigh Court.‘The arorasnld bppeslowis regilstered
ad nunbared as Crininsd &ppeél Né.Bﬁ of 1883~
suri Genesh Ch, DehingilawVs. DSPE Ehillong (CBI),
The aferessld eriwedual sppu:l wes Jlnally hegrd
and by Judgoweut anc woer devod 1,6,96 passed
in Criwinal Appeal Ko, 85 of 1933, the lien'ble
Gauhia bl Eigh'Cpurt 8llowed my appeal and .
equitted ﬁa ol the cherpos undor the aforegaid
sceblons ol Law, & Xerux copy of tha certified
copy ofJudgement and ovder dotod 1,6.95 enelosed
harewlth for perusal wnd ready reforencse o 1 om
retalningthe cartifice copy of the Judgeﬁent snd

the ssme cen b produced, 1f 1t is roguired,
That in viow of tho order of acyulttol dated
1,6,95 passed in my favour, 1 raé:ectfully
submiv that the Dismissal order datod 9,1.84
may be rovoked and I may be reinstated 1in
aarvi co from the date of my dismissal 1,0,

9,1.84, I may also be paid all my back wopes,

‘ailcwances, bonug, ctc, and all obher sorvice

P“"a.
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4’ P~3.,

benifits o which I vam entitlad to,,.Onreinshatment
in service I may be glven the necessary proﬁétions
etic to which T am entitlad, 1£ I would have th
dlsmissed from sorvice from tho date anterior to

6n whiok my juclors were glven prometlen, My
seniority 1n the service may also be rostored,
‘While I was tn sarvico, I was placed under
suspensicn from Janusry 197¢ and I vas pald 60
subslstance cllowance only ﬁfom'Jandary 1978

t1ll date of dismissql 1,6, U.1,84,

I, therofore requcst your honcuy to pay uo the
alaneo of uy sdlary allowvemccs cte, {rom Jauuary 1978 to
111 the date oi dlsulssal (£.1.04) also,

I renulin Sir ,
los. .

-

(1), Lne  copy of the

diwsissal cder ‘ - |

detied LoleB4 -5 pa £0 S Yours falthfully,
(2).Xerox, copy of the VC?;WW&& .59—»9«4\?4

Judgeneditoraoy
dasted 1,6,85 (Gancsh Ci, Delinplas)

in 17 prges,

a tove N® C

A dwcaie '
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
GUWAHATI BENCH

[ . . «-

b ’ Original Application No.198 of 1997

Date of decision: This the 30th day of November 1999

1. . '{Ji‘i .
\ , 44ﬁ+ The Hon'ble Mr Justice D.N. Baruah, Vice-Chairman
- o

The Hon'ble Mr G.L. Sanglyine, Administrative Member

Shri Ganesh Chandra Dehingia,

.. Resident of Village- Pathalibam, . _ ,
" PL.0. Pathalibam, P.S. Moran, bt oo '
.. Dibrugarh, Assam. e.....Applicant

f;* By Advocates Mr A.C. Buragohainy,
Mr D. Borah, Mr S.N. Chetiay
. Mr P.K. Mushahari and Mr J. Handique.
i | .
\

—'versus -

1. The Senior A551stant Chief Cashier,
N.F. Railway, Maligaon, Guwahati.

2.. The Chief Cashier (J.A.).
N.F. Railway, Maligaon, Guwahati.

3. The Financial Adviser and
Chief Accounts Officer;,
N.F. Railway, Maligaon: Guwahati.

4. The General Manager;,
N.F. Railway, Maligaon, Guwahati.

P The Union of India, represented by the
General Manager:.

4

' o M?‘f“N N.F. Rallway, Maligaons Guwahati. ......Respondents
v”éé ﬂffﬁwgﬁ By“Advocate Mr J.L. Sarkar, Railway Counsel. .
Y ' A
a
Ll ‘.,T}
i
3 oRDER .
BARUAH.J. (v.C.) .
% . : s .
. : ' In this O.A. the applicant has challenged the

mh: Annexure A/15 order dated 11.9.1996 by which the applicant

! . .
i _ ;., was dismissed from serv1cesby the Dlsc1p11nary Authority
and also the Annexure A 19 Appellate Order by which the

gv ' ~dismissal order of the Disciplinary Authority = was

confirmed. The applicant also seeks certain directions to

the respondents. CE%<JQ/”"

Wuﬁe& io b
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2. Thé grievance of the appllcant is that during an
—p——

~enquiry he applied for certain documents from the

authority, but those documents were not supplied to him.
As a result, according to the applicant, he was
prejudaced. However, this plea Qas not taken as a ground
before the Appellate Autherity. After the Annexure A/Ll5
order of dismissal was i%sued, the applicant preferred an
appeal which was dismissed. Thereafter, the applicant
approached this Tribunal by filin%_O.A.NQ.26 of 1994. This
Tribunal by order dated 29.8.1995 disposed of the said
0.A. with direction to the respohdente, hamely the

Disciplinary Authority,. to reconsider' the case of the

applicant. Accordingly the respondents reconsidered the

Q\case and found the applicant guilty of charges and the

g&der of dismissal was considered to be flt. Thereafter,

)éﬁe applicant filed an appeal befaqre the Appellate

F \

‘gAuthority; However, in the memo of appeal the ground ‘for
¢ non-supply of documents was not taken! by the applicant.

» Only now, in this O.A. the applicant has raised the poipt.

3. We have heard Mr A.C. Buragoha}n, learned coupsel
for the applicant an? Mr J.L.ﬁ.Sarka%; learned Rai}way
‘Céunsel. ' i : i

4. Normally, this Tribunal will not consider the
points which have not. been taken before the Appellate
Authcrity. However, for the ends ef justice, we feel that
the applicant may file yet another appeal raising thls
point before the the‘Appellate Authority within a perlod
of one month from the date of receipt of this order: If
such appeal is filed within the time prescribed we direct

the Appellate Authority to consider the same after

scrutiny of all the papers and ﬁass a reasoned order as




l: ; ! 61 :\"K‘l’,w

0 : 3¢ .
‘early as possible; at any rate within a pekiod* of two

irinonths from the date of receipt of the appeal.

| .
The application 1is accordingly disposed

|
!go.rd‘er as to costs.
! .

i ‘ 50/ 1CE-CHATRMAN
I ’ SO/~ empEn (A)

Rertified to be true Cogy
sifra Rty |

Bepnty 1‘\.""'»’;\‘.&{:‘! (aﬂ}‘

1

', Pantral Aomiriatintive Tribunal
“wfiwwebst Bemokt

Kot



G - q}o Ao - A

.

T0,
The Dy, €hief Accoants Officer ( Cash & Pay )
( appellate Authority )

S ) N.F. Railway / maligaon
_! . cuwahati - 1 ia

L .

; 'i“ ) - / ~

;~r _Dated the 13th day of Januery / 2000,
s i ‘l"i ’ . [}

o Shri Ganesh Ch, Dehingila

ﬁvf ' 8/0 Late Kuladhaor Dehlngia

1%ﬁf; o Ex ~ senicr Cishier
“1' ; N.F, Failway / Dibrugarh

Chiying geon Rly Cclony

Bloek Noo 1 5 T

»
o e St =t

%.l P,C. = CoR, Building
A '
*i { itibrugaerh -
i‘.
; *vceetocow :EPM .
\ i .
i Memmorandum of asppeal
[ sl”. . o
R _ against the order of Dismissal
! Ne. CP/EF/GCD/DAR dated 11,9,96
R ' ) passed by Shri R.C, Roy
e o
" S$re Azstt , Chief Cashier W.,F, Raliway
' £ ‘ > o 2 &
. Maligaon , Cilsciplinary Authority
oF
) - | - A¥ D -
EQ ' vide crder dated 30.11.59 on
i : . . be’ﬂ'\le ° :
SV 'qmﬁﬂmdto, ' the original Application Ne;198
" v d@hﬁe of 1997 of Hon'ble Central
\'4
W B ‘ Administrative Tribunal
iy . o Guwahati Bench ,
e M .
o . contd se.. 2
« ' o

o

S
]
! .
;
4,
r
i
i
[
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against the cxder of dlismissi

119,96 and recovery of R, 38,555.94

applicant

1. That

Al High Cou

Sr. ApDeLl Noe, o8 of 0

-

appeal agelnst

is entiitled to 211 +bp service

and thoeroefore the appeixlilant is

according to law .

e tru€ cogt

Advocate

appellant rylies

o e
Cated 25,564,856

(=3

on the stotements

itted tc the

\
g b
LA

it that the Judgement

vt datad 1,8,95 passod In

KA Relias) f(.;l’,".‘ 1_}«&

BAA N e

and fipanciel bhenifits .

‘-
1 20 }QQR [essed d in the
2imiinistrative

=
ot

S ‘,iuf*ﬂullv cstoted th

wazsed by the F,h, §

ooy, ek dgaon ls set aside

ntitled to 4ll the reliof

o

@
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ff,”’i 4, - That the Disciplinary Authority has not )
? | o - . o . . b
f .é considered the show cause of the appellant as the some
( - A
i Sl {" -
L. ' is not mentfested in the dismissal order .
Se - Thot the Disciplenary Authority has over
i iooked the report of the Encuiry officer with regards
l. , :',' ’ T v
| ] C to certain charges which are not proved and which are
[- o H . )
| f§. partially'proved is the findings Jn the diciplenary
TN : e ,
§ ‘:>,\ - procecdings @md therefore the digmissal order is liable £

to be vitiated , ..
6. That the Disciplenary Authority .has taken
into Accaunt the statementa recorded by the CBI without

»

Casking them fo witnessew in this ensulry rroceedings .

Te . - That the Engulry officay wls reouiested o ‘
° o - X L

3

)aﬁ‘idclude the onT officnrz -z witnesses in the enqguiry

“ricor turned down the
I

)

rroceédings, but the oa uivy

rec uest and she ORI officer was not examened by the

Fnouiry officér nor examined by the pisceplenary authority,.

0
x . .

. . i
8, ' That the Enoalry officer only ~uts some

’ 3 specific ovections to the witnesscs in the erfuiry procecd=
ing, hut no docunents wece produceG before the witnesses

for their examination to enable them to furnish answars ,
A\

AN Y

e true U2 £Y

Eariltied 1o P :

contd seases 4
L Advocate
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9, That two original bills No, 13 CWRF
dated 27.10,77 and 16 L xL datgd 7,11477 which are

very vital and inportant documents and the same

were mentioned at serial No. 9 & 10 of the list og

PLIES

documents by the Disciplinary autberity / Enquiry

officer has not surplied so me for inspectivn which
cause prejudice to me ,

1G, That the Disciplenary futhority has

no Jurisdiction to sitaéver the Jud%ement and orders
of the superior Authority / cOu;t o

11, That the subfect. matter befor: the
ﬁisceplenary authority and Tno ulry Officer:is barred
by limitation as ;he_pregdﬁ}ggF are pot completed in
accordance with the direction of the Central Admissis-

trative Tribunzl and procecded withent fellowing the

Y

Frocedure said down by law and the Railway Servant (DIA)

rules 1968
12 The Disciplenary authority is bilased with

vindictive mind , The sprellent suffored mentally ,

Physically asnas economically ' The appellant will cite

facts of the case refforence and decisions of the court
st the time of hearing of the Appeal ,
ue QJC\QN

cortd qeee 5
jiévocate ;
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&b

13, That there was violation of rFundmentsl
sules and the R.8., ( D & A ) rules 1968 regarding payment
of subsistace allowances , The appellant will uroducﬁ 
the facts and filgrres at the time 6f hearing of thié“g

apreal

14, That the order of disminal 1s baszd on
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Man holoing 'hc post of s
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ag o Disceiplinary authority. Thoe achedule of powers
on e«ztrxl)l shimant matitors (Rly) wader Item 6 o 52

alno quite speal of Lho mame, Ax per tho schedule

e

ol povers, o soior seale 0fficer v the Rlyz
empovered Lo ach o (z_mmﬁ_n"gin;; authority in respect of
all Group 'DY mmployees, ond  in respect of Group'cCt B
mapl.oes Uplo the scule of KR4S ~u’{0/~(P...w~)(l'eVi ad
a3 Rela00 -7200/« wmader 4th Pu\,f Commiosion ana ful‘thor
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Pricr Lo glsmisseld I.‘mml Rly 5.;ez*v5;cc, ghri nehvingia
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*Oiilce of the
Chief Cn shier (JA).,-
’N.F.Rulw vye Maligoon:

HHo « CB/ 1/ GUL/ DY/ P L, 11796 Dted 14.02. 97,
shri Ganesh Choandra Dehdngia, = V7. «@’ ﬁi
bk, SI’ Cashi Qr/ Di br Ué:;s"‘l‘l'l, . ‘ _emmmﬂ'-m"'-'“*”‘ A

Cheringgoon RGilway Colony,

Block so.oL (8) ‘

P.0.C.R Bullding,

Ul brugarh (ASSAL)

o 1) Appe"l agrinst the Order of msmseal vide

Subs~ Hesorandua NO.GP/uJ/W‘D/DAR Drted 11.9.96.
2) Your appenl dated 16,10.96,

3) This 0ffice Letter (5pced Post) of
even ruwaber dnted 20.12.96, '

As 2dvised, finnl decision ‘of Bppellate

 duthority {Chief Cashier (Jf), in reference to your

appenl dnted. 16,10,90, are sent herewith..

Kiﬁdly ackuovledge réceipt of ‘the letter.

Da:- 3 (three) oieets. od/- 1jlegible,
: _ L s, asstt,Chief Cashier (U4,
mxe Copy R _ N, B, Red lway 3 Halilgoon,
gerified
Ldea‘e :
4 ]

R A T e
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Sub s Appenl filed by Shri Ganesh Chandra Dehingia,
Lix. Sp.Cashiexr/Pry OFfice/DBRL/ N, F, Railyay before
the #ppellate suthority (Chief Cashier (JA&/N.F,Rly.)
drted 16,10, 96 ngainst the order of Disudssal
dated 11.9.96 prssed by the Disciplinary Authority
- 3r, Assti.Chief Cashier/Poay & Cash Office/N.F,
Railwy/lio1d goon, - '

B s nad

(‘
/". :J/

.L have C"I‘elu]_lj, gone through the Meworandu
of appeal dnted 10, LO 9§(\b€‘;xollll Ganesh Ch’*ndrn Debdngi o/
ix, Sr. Cashier/kFay Office/N.FoRadllway/ DBRI against the ordef
of Disumissnl Mo, CP/ul/uCu/ DAR dnted 11. 9 90 passed dgainst
him by the Sp.Agstt.Chief Cnshier/H, F. Rly/ lli(ﬂ.ig‘:ton (Disci-
plinary Muthority). I find in this case that during the
working pex"iod;of Shri Dghingia in the P;ﬁy Of £1 ce/ DBRI-
during the period 1977-78, the Rodlway .Adl:‘zinistrﬂtion
suffered & heavy finmcinl leogs 01 m.wgz; I have gone
through the Judguent of the don'ble Specinl Judge/Guwahinti
dated 13.7.83 in the Specicl Case No.11 of 1978 state Vs
Gninesh Chandrn Detingia' and the uimingl Appenl .85 of
1983 (Shri Ganesh Chindrd IJe:«l'ls‘Lng_;;‘L:1—._..'l‘xpi;»e:Ll{".m;~ Vo= Do 3.P. B
/shillong \Lul) .. .despondent) filed by 8hri Ganesh Chondra |
Dehingia before the 1i’on.' ble High Court/Guwahati against
the sentence order pnssed by the Hon'ble Specicl Judge/
Asstwg/Guwahatl dated 13.7.83. 1 have ::léo gone through .the
preceedings of the Doliestic "‘ribunai. (the enquify held under
the provisions of the i lway Servints (Dbsciplines and

fppenl) Rules- 1968‘) held f2gainst Shri (}ppesh"chmdra

e true Com :
%Dohlnbl" and froia 1t I find that -the D;L_«clplln"ry Authority

2

hos bnosed his ill)dll’l{_,q on the prowcdmss in the scid

deoc:lie

Bnquiry, the V"l’.LOU.a evidences f‘nd rer'ords/st "texentq

produced frow both sides in the said D. 4R Bnguiey and

-0l so kKeeping in view the LIngulry Oflicer's findings etc.

It is 2lso sewn thaot tnough Shri Dehingin was held guilt.‘y'
of 'the vnriocus charges by the tHon'ble Spoc.L 1 Judge, Gauha tl
and wds convicted and sentenced to R.1. nnd fine in the
sfid Cpluinnl Cose filed by the '3tnte' under Lzuksmus

Uontdc .o 32
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Section 409 of the Inditn Pendl Code ond Section 5(2)
retd with secti_on S(h) (o of the Prevénjtizon of éorl*ﬁl:ptioq
Act, 1947, ond on subs,equenf nppedl; before the Hon'ble H.igb
Court/ Assai, Guwahati (Criminay ;\iu_pebl No.85 of 1983 , the.
uonlble High Court/ assay/ Guwahiati ”Cqutted Shri Dehingia
'On benelit of doubt' and that after gétting the Hon'ble
High Court's above order dnted 1.6, ¢9900111‘l bebingia,
filed 0. A lo.26 of 1994, before‘ the th"ble Gentral Aqui- |
nistrative irdbunnl, Guwniinti for his.ré-instf:t emem:, in 3
‘the Reilwny Service cnd olso pnymeil‘t of ,?bzxélc wiges etc.in
. | | view of fhe Hon'ble ligh Court'g order of u"&Ultt(‘.l dated

1.6,95, on benefit‘ of dcjub_t. frou the Cen't,;r:".l 17xduinistrntive

Iribunnl's order doted 29.8,95 ixﬁ 0. A, I.vo;zs of 1994 it
-4 is seen thot the C'e'ntrzﬂ Aquinistrative -'l'ribunal after
hearing the 0, A. No.26v of 1994, while pnssing orders for-

. . 9 ’ ’ . » ) 1 . . : ‘
his re-instatement in servi ce, further ordfered inter-nlin

thnt since é;»'hri Vehingin wis P.cxiu,l.t t@d on behellt of
\
doubt and the _"cwlttvl was not. a cle n '*ciu.ltt l it would

be in ri tness ofi tl‘ixing;‘ to lo"ve .Lt opou to the ref;pondexts
(1.e. Rallway ndmlnlu ration to drow di “Llplln'“'rf enyuiry ;
proceedings ogidnst the npplicnnt ete. ond in the event |
of such proceedings the respoudents (Loes dpl Lvay idud i s-
trotion) wi 1jl_v be Iree to tnke s"tél)s din ace ordance with

the law @nd rules iucluding suspension of  thegapplicant ’ ;
r . [ .

if so necesstry. 1o view oL (:bo've order of: the Hon'ble
Iribunal 1 find no i11dg ality in holdln&, the D. A, R. Enyud ry

Gertlﬁed to be tfrue CC%PY quosuon by the Ul“ClpJ_.ln".['j “uthorlty 1 e. &r.éssistant

i

ot ef Lnst‘Ler, or pl %mb Shri DPlLLllbl{‘ under Suspenslon
AQVOCai@enmmsmwess T N
after his re-inst: t dient in R'u.]w J berv1-c-e which are

suite in consonance to Hon'ble .L'r,Lbun'ﬂ_'s above order/

obs erv. tlom .

1 have flso gEone throu{,h Lhe reprcqeut tlon d ted E

25.0.90 subii tted Dy Shri Uehing \ to the D:Lwile nﬁrJ

mmmwrm

: Colltdc ‘e o "3



Authority in response to the Notice of lmposition of linjor

pentlty d“tod 0.06,90 served by the UlSClplln Ly Authority

on hiwu for the proposed penaltly in questlon and leo the
. . | finnl order pnssed by the uisciplinnry Authority. Frow the
spetking order of the Disciplinary Ahthority, I find that
he hasg taﬁen’into the cqnsidérntion all the aspects of
the case ond laws and rules on the subgect andg thus 1 could
find no 1rrobu1nr¢t,/ lllﬁgﬁllt, in disposal of his
representation ngnins st the prOpoqed lmpoqitlon 01 the
pentlty ol disuissal order 1n wuestion. I also find that

" the necessnry subsistance nllowmnces etc. have 2lso been

poid to niu.

o v B Shri Dehingia winted that & porsonul hetring
0o : should kiao be 5lvcu to hili belore g spojul of this appeal

e v

*filed beiore the appell: te Autihority, the soue wns gronted

to ndm by ue. but the date ol holding of such herring had

to be delerred @s per oun fequést of Shri Delingia cnd the
T ——

stie could be held ouly on 9. Le 97, and, hc was granted all

o

renson: o]e f?ClllLLC% for representntion of his cnse in

Lho sl d pcrson“l he ring

on going through the entire case records and the
U AR Proceedings aud his stnteuwents in the said pefson(l
herring, 1 fing thnt no new point’couldibe'put forwnrded

: oy Shri Dendngin which could encble e as-&n dppellate

Certified to be true Copy s

nuthorltf, to'reverse tnd, 0r, Lodify the decision/order
—m—— S

‘ Rdvocate 01 the QL901Piln‘rj “uuhorLLJ o the 3uchct On uy severiil

Fo0 cr o b e Sa L

. querles in the s*¢d pr;son“l ho TLU‘ Qhrl Uenluglu could

nét &lso satisfoctorily bXp1“¢u a8 th why he dxd not bet hxo

¢ Cnsh ang nccoun‘tc* ver.Lf‘l ed bJ thr‘ 1napecLor of .U(-‘..C‘l'll'r who

went Lhore (Lo Ulurugﬁrh uﬁsh OLLLCG) tor thlS purpooe and

LA sa ks

stnyed ~t Ihj'OliLCQ/Dﬁﬁ {ﬂlanf/UDRf irou 18 ll 77 to 24, 11,

G e

7 LuOibh Lruu rrcords 1L revonlcd tn"t hri benlngln'

e aaiiise g .l e
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attended Cosh OlLlCQ/ULOPhburh on 18. 1i 77 and 20, 11.77
and 21s0 as to why he hnnded over Lhe bllls pcrtolning
EQ‘?lS beat to another uusnler w1thout ﬂUthOﬁLtJ and o

e

wi thout prov1dln5 the necessary funds for 150 King pﬁJuentq i

01 Lhode bllls ior"whiCh éﬁ‘ﬂiwho\uts nge p10v1ae1 To .

i Tr e

i wuch enrller n'1—whfeﬁMCﬂgh+aH9 nt

t . S .
(l/ S
hit wueh enelier fng—widk-eh— ~gh—emownts—were—provided

to_hi*e£&&%ffﬁw&§@@ and xnlch blllS were l]lng with hlb
frow soielives pnst' and 2l so us to why he did not Submlt
LO(ten) anys state caent s LO tnn Hﬂl]w Ny Admiui tration in

i

titie or ouy d te of ter LO 11.7? pcrlod relating Lo his bil ks,

‘OSSetS ond licpilities etc._p081t10n QS to reflect his

caéh and bill position-ut-thelendhof‘éﬁeh‘period .Further;
it is on record that even though;there;wus ﬂcknowledgément'
and coltid tents frow ohri . JohlublF'S side for pnyment of Uﬁ
shortle LOUHL Of [5438, 151,94, na took no steps to deposit

- STy

the m'ouut of shortage to RnllWﬂy Adm;nlsprctlon within

v

mnose 1onh pCPlOd In view of soue, the preésent plea of

hlu beLOLL LHP PLPSOH\l ﬂaullnb that he would recoup the

' [innneial loss of m;gS,léL.9e to the Railway sguinistrotion
if he gdts the cntance of re—instntement in Rnilway Services
Appenrs to be @ far irou SuLlSIn“LOrJ ;Seurance in that

P—— oy

respect qud as such the sidd 085 uraice coninot ve “ccepted

or "utcd upon.

% —

In view of the facts tud circuwistaices of the
ue Copy ¢ise and «l.so whit hove been detri led above, 1 could find

ov ki gn vitlied grounds by'which’the>ﬂllégations of

ahrl Ueulubl‘ Qgmin: it the Uqulplln"r] Authority could

be reg,ﬂrdod &g ouleotie r(‘ga"l'(l.a_b asne vv, vindictive uind,

wiolntion o| rulg nd 1ows and thOtheLlCPl "ppr;uch,

e o i

overloohluo ol enuulry ULLL(rr 1n AR proceedlng etc.on

the prrt ol the visciplinnry Authority or that the charges

4
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are not sustninsble in the cnse ete. o8 have Feen nlleged

Sda tids fppend.

Unger the circunstinces; L regretfully, stote that

1 ¥ind no scope of helpiling Shri Gonesh Chandra vehingin

by reversing,ond, or, wodifying the order of -bi sciplinary
Authority in this case even with sympathetic out look &

nll nctions token Ly the Disciplinary Authority were legil,

- propet,” cuthorised and tccording to rules &nd lnws, ond

were on the bnsis of facts and records of the case 0s
revetled in the disciplinory enyulry nnd more so, when

the Goverfient ctsh wos involv ede

1, tuerelorey Lind no ~lternntive but to reject

< P

the instmt appedl of duri Debingin in this case and the

appetl is lherelore, hereby re retfully rejectede.

iy coove decdszion meoy plense be ‘compunicated
to shri Ginesp Chimdra weningia (the appell ant)/wsx. Sr.
Coshier/koy Of {ice/Dpil, iuuedi ntely..

TE Bavay /
Sd/- EEEEchwiey
iAppellate Authority,

(Chiief Cashier (J4)
CN.FLRALway, 1Maligdon,

e o0 0




; S L

BEFORE THE CEHTRAL ADMIHIS‘ER&TI?E LRIEII?AE s GUWARATI EEICK, L=
' * "GUWARATI. o T

) [ -

] : ‘ ? i

IN THE MATTHER OF @ | -j ;

ME MATTER OF Iy 3% :}’ §

0.Ae No. 380 2000 be d

. VS 1
The Union of India & Ors.  e.. Respondents.
« MDD =

Il ’i’HE MATIBR OF 3

Writtaa Stotement for and on behalfl of the
Respondents .

The answering respendents most respectfully beg to

sheweth a3 under @

14 Thet, the answering respondents have gone through

the copy of the Applicetion filed by the epplicent end

have mawr&tead {';Iw contents thereof « ‘

2:-': T}as.t gsave and except those statements of the.
applicent which are Bpeoifically admitted Iuere:m below

op are worne on records, all ether allegatione/ avernents
25 made in the different paragreph of the epplicetion are
denied herevith and the applicent is pul to strictest

proof thereof .

G@ﬁtdo . .,.'2
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3¢ Thet, for the sake of brevity, the respondents
nove been advised to confime their replies enly on those
everments/allegetions of the applicant which are relevant
for the purpose of decision in the case and heve thus
abstained from meticuleus denial of each and every stete-
ments/allegations of the applicent 2s méde in the eppld-
cetion without admitting the correctness of the rest of

the avernents.

Iy (a) That, the applicent hes got no valid cause
" of mction or right for filing the applicetion.

(b) Thet, the epplicztion is vexgtious ome.

5¢  That, the cose suffers from non-joinder of

necessary parties.

6 Thet, the case is hit umder the principles of
acquisence, Res-judicetz and alse suffers from pise

representotion end suppressien of actuzl fact.

At the very early stoge of the depertmentel
enquiry held wader Railwey Servents (Discipline and
Appeel) Rules 1968, the applicant wes ‘provided with the
full opportunity te peruse records and toke extracts of
the various relevant recoerds the basis of which the
éharges were fromed. The applicent _(S_ri Bemﬁgj_.a) *gide
nis letter dated 1412495 did not indicate ebout supply
of the original billy Nos.13 DWEF dated 27.10.1977 and
No. 16 EXb deted 7.11.1977 in'the 1ist of documents

antd. » 003
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enclosed with his aforesaid letter. On his further repre-. |

sentation dated 512495 about non-supply of the above tww E
original bi1ls vide Pare 7 of his representation deted

5+12:95, the metter wes further clarified by the Railway
A(mmistratiem vic.ie letter Eo. C¥/ GCB/Bhertage/ Pt-I dated
111-.12.95 stating intere-azlia that the arigine.l bills were
not referre.d to as list of documents. Kowever he was allowed
to consult his cherge report of Pay Beet o, 10DBRT dated
341,78 duly signed by him(i.e. the applicaat himself)as

a proof. It was only after' being satisfied with the reply
of the Reilway Admmistzati@n and necessary perusal of the
relevant records of the cose, the applicent forwerded his
letter dzted 16.12:95 expressing inter-alia his readiness
te face D.A.R. enquiry at any stage. Besides, Sri Dehingia,
in course of enquiry a2lso accepted that he bended over the
seid two pille to Sri H.K. Bamah, Ex-ca.am@r/‘m/u%m
without fund (C‘ﬁh) for payment to tiv concerned pmyeos
with the ea-mn.mmt that he would recowp the znewunt te

Sri Baruch subsequently. This fact has also been further
r"tifi@d. by the applicenlin his subsequent representation/
appeal dated 25.6 96 and corroborated by varloas documents/

statements.

Further, it wes within his knowledge that these
pills were seized by the C.B.I. and Judicial notice of these
bills were teken in course of hearing of the Specink cose
Ho. 11 of 1978 before the Special J udge/Gurahianti.

ConLdeses ‘05
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The zpplicont is now debarred from secking ‘
production of those original records which are not in
possession of the reSpondexits end Yying with C«Bel. and
which faet is already in the kiowledge of the applicant.

7. Thet, with regard to avements at paragreph (D)
of the application it is stated thet the statements/

econtention of the epplicant are not correct.

The appllcant wes appointed 28 Treince Clerk in
grede ke 60 & 130/« weesfs 115559 in tems of Senior
Accounts foicer/i:: J. Reiluey, Pendu's appointment letter
No. PNO/AD/56/%9 dated 2ki+é59 . He wags then appointed as
tenporery Junior Clork weeels 13:3.59 » Me was pronoted as
senior Coshier in grade ky k25 = 640/~ (RSY with effect
from 191241975 wder the erstwhile Chlef Gesnier, NeFe
Reilway, Maligean (Sepior Seale) under 9ffice Order No.
GP/20 dated 141241975 o - o

,Thé elain of the applicant that during the period
from from 1959 te 1978 ho hed perfomed his dutles well
gnd noe & verse renark was nade ia his gervice career are
completely wrong satenents forwarded/presented by hinm
pefore the Han‘ble Tribmale. de has deliberately suppre=-
gsed the fact thet while werking a8 Semilor Cashier at
Dibrugarh, the gpplicant was awarded & punishment of

- stoppage jnerenent for 1 (ene) year (nmacumulative) md@r

office Order N0 .GB/EP/ BMI/7/h0038 dabed 224477 against
eénarge Sheet Ho. CP/GCD deted 244277 « In Hovember and
Deccuber, 1977, it also cone to 1ight thet the applice ant

Conbdeseesd



procedures to be ebserved and he refreined from clesing "'."{ '

angunt was substantial),

violated the extent cedad pi»misims regerding poynent i

his Cash Books etc, regatarly and resorted to retention

of pa.id' bills and wmpeid anounts wneuthorisedly bgyoend

pernissiblo period of ane month es required wder Rule

982.Ad (Indian Reilway Accounts Cede Part I 1968 Ec:iitim)f?

¥e also avo:.ded the surprise check of his Cash and Accmmts.
On 18+1,78, on verification of Cash balance of the Appli- .

cant o shortage to the tune of %+38,157.94 P. was dtected.

Applicant also accepted the shortage while working as

Senior Cashier-10 Dibrugarh. This proved mis-.-appropriétim

of Gevemment nmoney and deliberate non-maintenence/mon

sutmission of records and returns by hinm during his period
of working es Sr. Cashier by whdich the shoriage in cm{

was kept cmcealed. 5 %a A\ Y QW,\LK‘LA
Hrenety oo ‘ﬁf

8% Tlmt, .’m r@ply ta avements nede at pul‘ﬁ'ﬁr@ph ‘

- 4{c) of the application the respondents state thet the
::ae.tter of shert;c.ge etc. was also reported to C.3.1. end

Ra4lway Vigik.ace Departwent a8 decided by the ‘competent

authority (since Government meney was invelved and the

9% ieiw.t, the averments at paragraph wa), Wled, u(f)

are substentizlly correct.

10, . That, in reply to the stetenents in peragraph
4(g) of the epplicotion it 1s to state that the applicaat/
acoused was acquitted by the Hon'vle Gauhati High Courd
as bonefit of doubt. Further, the actlon wnder the Baijway

 Servents (Discipliné end Appeal) Rules 1968, is a seperate -

Comtdlaee 0,-6



domestic proceeding and not dependant on the original .
criminal case. - ‘

It is also to mention herein that as per Judgement $
of the Hon'ble Gauhati High Court dated 1-6-95 in Criminal
ippeal H0,85/1983, the spplicant was mot acquitted on merit

but on benefit of doubt with further observation inter-alia |

that negligence on the part ofl % the accused could not be
ruled out. Further, the Hon'ble Central Administrative
Tribunal vide their order dated 29-8-95 in 0.A. No.26/1994
at Para & & 6 of the Judgement, while feferring to the -
aforeséid Judgement of the Hondle High Court held the view
that this acquittod on benefit on doubt is not a clean
acquitted and as such it would be open to the Authority

' Concerned to draw up departmental disciplinary proceedings

including suspension of the Applicant, if so necessary,

after re-instating the Applicant to service.

~

1. That with regard to averments at paragraph 4(h)
of the Application it is to state that the competent
authority took necessary follow up action as per direc-

tions of the Hon'ble Tribunal in the matter.

12. That, with regard to averments at paragraph 4(1)
of the Application it is denied that the Applicant was
dismissed from the raiiway service on his conviction in
the Court, without providing him the xjeasonable gpportu=
nity. It is to submit here-in that ali the actions have
been taken after observing the rutes and the procedures -
in vogue, The Applicant was given reasonable opportunity

by way of show cause notice issued to him vide Memorandum

Contd.....7
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No. CPﬁGcn/smrtage/Pt-I dated 9-12=93 by which opportuni’cy 3

u.\L

was provided to him to make representation agalnst the .

% 5:]—-—-'*,

penalty p_mposed. The Applicant was dismissed from service 5 &
with effect from 9-1=-84 §n exercise of the powers conferred

- under rule 14(1i) of the Railway servants (Discip-
line and 4ppeal)Rules 1968, tuQ) L onraxed feals oo

13. That, wi regard to overment at paragraph 4(3J) of
the Applicyation it is to submit that mo appeal appears to
has been preferred by the Applicant within the limitation
period as prescribed under rules and as such question of

its disposal does not arise.

14, Thaf)with regard to the statements made in para-

graphs 4(k), 4(m), 4(n) and 4(o) of the Application, it is
stated that éfter the order dated 29-8-95 of the Hon'ble
Tribanal 'in O.A. No.26/94 and the Judgement dated 1,6,95 ‘
of the Hon'ble Gauhati High Court in cCriminal APPeai case
No.85/83 the Competent disciplinary Authority re-instated
thé Applicant as Senior cashier.on 16,10.95 and as the
decision to hold the departmental enquir& under Railway
servants (Disciplinary.& Appeal)Rules 1968 was also taken
by the vompetent Authority, the Applicant was simul tane-
ously placed urider Suspension on the same data i.__e.16.10.95
as to proceed with such domestic enquiry.

R VO Ml%.\oQS’ “
QM\QKL& - ooy W
It is to submit heremrt.t?gat in the departmental

proceedings the Applicant was found guilty and consequently

was dismissed from service with effect from 11.9.96. It is

Contdo esee8



a 1lso to mention herein that as said herein before, as the .
AppllCant was earlier dismissed from service with effect |
from 9-1-84 in exercise of powers conferred under Rule 1#(1)” “
of the Railway servants (Discipline and Appeal) Rules, 1968}

and ,as the fresh disciplinary proceeding held after the
Hon*ble Tribunals' order dated 29.8.95 also resulted to the
same conclusion, the question of making payment of any amount
for the period from 10.1.1984 to 15.10.95 does mot arise.
f‘urther, during the period from 10.1.84 to 15.10.95 the
applicant neither performed any railway duties nor he was
under suspension. .

f,, \’mﬁl A ey ey °(*"'*““"9‘"

It is also to submit herein that it does mot appear
that the Applicant submitted the certified copy of the
Hon'ble High Court's Judgement dated 1.6.95 and his conten=
tion that in terms of the sald Judgement dated 1.6.95 he
is entitled to all the back wages and other beneficiary
reliefs for the period from 19-1-1979 to 15-10-1995 as
per F.R, 54(1) and decision of the Apex Court, is quite
végue, imaginary and incorrect. The decision of the Hon' ble |
Tribunal dated 29-8-1995 as referred to herein before is
quite clear on the point and requires no further elabora=-

tion.

It is re-interated that all the actions in his case
have been taken quite in consonance to extant rules and
laws on the subject and the direciions/orders given by the

Hon'ble Tribunal in O.A. 26/94 filed by the Applicant etc.

15, - That, with regard to averments/allegations as made
at paragraph 4(p) of the Application it is stated the

CO ntd s 9
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allegations are vague, imaginary, incorrect, completely

baseless and unwarranted and sppears to be the outcome

o e
Dy.C

of his.afger_thought. and made with motive to divert
the factual aspect of the case of shortage fognd in

,his cash and to evades the charges established againét

him in confronted enquires etc. and.hence are denied
hérewith. As detailed herein before at paragreph 6 of
the written statement a reply to the Letter dated
5,12¢95 was also given by the disciplinary authority
under his letter dated 14.1241995+

As regards the alLegatLon of the Appllcant regar-
ding respondent No.2 being the Disciplinary Authority as
well as Appointing Authority etc. this has happened
because the ﬁost of the Chief Cashier was upgraded from
Senior Scale to Junior Administrative Grade and there is
nothing irregularity in this regard. The matier has been ‘
elaborately clarified at paragréph 28 of this written

statement.

The contention of the Applicant that the two bills (#i9™e)
as mentionéd in paragraph 4(p) i.e. AB No.13 DW PF dated
27.10.77 and AB No. 16 LXL dated 7.11.77, which could not
be produced to him due to seizure by the C.B,I, ax< mést
vital documents, can not be accepted as covyet and hence
denied. It is also beyond reasoning as to how these two
bills have now become vitél documents when the contents
of the documents were well within his kmowledge and the
relevant information/entries regarding these two bills
1nc1udingvhis own writings were already shown to him

during his inspection of documents.
COD.tdo LK N ] 10
1 3
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The following facts will quite reveal that these
documents were not taken to be vital documents at earlier
stages and the plea has been taken by khe Applicant deli-
berately only to mislead the Hon'ble Tribunal and derive

i '[:."

undug benefit out of the unrealistic confusion created

by himo

i)'» The applicant is well aware that these docu-
ments were aheady seized by the CuI/SFE on 12.5.78
in comnection with the criminsl case filed by the
State of Assam (Spl Case No.11 of 1978 before
special Judge,Guwahati) and Judicial Notice of
'these documents(of these two bills)fiew already "
taken in his presents before the Hon'tle Special
Judge in that case filed against him by cs1/ Stgté
Gavernment of Assam before the Special Judge,
'Guwahati (Case No.11 of 1978) and these bills were
exhibit No.P 29 (AB No.13 DWPF dated 27.10.77 for -
R.11103.00) and exhibit No.P 15 (for 16 LXL dated
Te11e77 for Rse13014.83 P) as seen from the Judge=~

ment.

i1)  The Hon'ble Tribunal in 0,A. No.198 of 1997
filed by the Applicant also observed as under s-

"After the Amexure A/15 order of dismissel
was issued, the Applicant preferred an appeal
whicn was dismissed. There-—alter, the appli-
cant approached this Tribunal by filing OA
No.26' of 1994, This Tribunal by order dated
29,.8,1995 disposed of the said OA with direc-

tions to the respondants, namely to reconsider

Contd....11



the case of the applicant. Accordingly, the.

respondents reconsidered the case and found

ST
Dy. C

the applicant guilty of charges and the
order of dismissal was found to be fit.
Théreafter the applicant filed an appeal
" before the Appellate Authority. However,in
. the Memo of Appeal the gro'und for non-supply
of documents was not taken by the applicant.

Only now, in this OA. the gpplicant has
- ’ raised the point...j.O....iﬁ...

Normally this Tribunal will mot consider
the points which have not been taken before
the Appellate Authority. However for the ends
of justice we feel that the spplicant may
file another appeal raising this pbint before
the Appellate Authority within a period of '

one month.

i1ii) The spplicant filed the second appeal dated

43,1.2000 and the same also had been disposed of en’
3043.2000 with a speaking order after giving the |
Applicant a fresh personai hearing on 2.3.,2000 in
obedience to the an'ble Tribunals direction as
mentioned above. It was clearly_mentioned in the
reply that the Applicant alreadg enlarged his
appeal by ralsing other issued besides the matter
of supplying the aforesaid bills which were-raised
i~n nis previous appeal dated 16.10.96 and decision
on which was already communicated by the Appellate_

Contde ... 12
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Authority. In the reply/order dated 30342000 it

t

was inter-alia reiterated that 3

(a) The contents of these two biils were alreéid&

in the knowledge of the Applicant.

(1) These 2 bills were personally handed over by
Sri Dihingia Sr. Cashier (Applicant) to Sri
N.K. Baruah Ex.Senior Cashier/Dibrugarh Town
'for payment to the mIXEEX payees concerned
o8 mentioned in the billswithout providing
Sri Baruah with the necessary funds (one on
| 1841177, and the other on 2061177 without
‘even clearing the dues of the bill handed
over in the first occasion on 18.11.77)
though the Applicant received the required
"fund/cash from the Government for making |

" necessary payment to the payees concerned

on much earlier dates i.e., 1st bill on

31410077 and 2nd bill on 17.11.77.

(iv) Even in course of D.A.R. enquiry proceeding
and in the personél hearing also he did not make
any assertion that he ever recouped the aemounts of
these two bills to Sri Baruah Ex.Sr.Cashier,Dibru-
garhe | |

(v) The original bills (as mentioned by the \
A;;plicant) only indicate records about nature of
claim, details of the amount drawn and payable |

in favour of particular payee or payees by a

Contdeeees13

-id



*

- 13 -

nominated cashier in presencé of witnessing

official concerned, as well as, acknowledgement(s)

of the payee(s) in support of receipt of payment, ;’i‘
v O

Accounts enfacement towards passing of Bills,

'-reference to entry in the Chief Cashiers Cash

Books (Payment) etc. and that the bills do not

indicate recoupment of cashauna“T::f .

vi) The matters regardlng receipt of these 2

bills by the Applicant from Rallway Administration
(with fund) end regarding handing over of these

~ two bills by the Applicant to another Sr.Cashier
'Sri N.K. Baruah without handing over the fund

which he received from Government at the time

~of handing over of the bills and not handing

over the amounts on any subsequent dates also

etc, are all matters of records and the Applicant

"(Sri Dehingia) already accepted these.

vii) . Even prior to seizure of these two bills
by C.B.I. on 12,5478, Sri Dehingia (Applicant)
clearly accepted the shortage 0f B5e38,151:94 P

in cash in his cash Balance as per Joinf signed

‘memorandum dated 23.1.1978.

On 18.1,78 in the statements of Assets and
liabilities the Applicant Sri G.C. Dehingia recor-

ded as under

Contdesss 14
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“'Shortage Rupees thirty eight thousand
in my cash and the above shortage of
Be38,165415 P. (Rupees thirty eight

|

thousand one hundred sixty five and
paise fifteen) only is accepted ‘and

conf irmed,"

Sr.Cashier/DBRT
at Maligaon.

Explaining the shortage, the Applicant
also sutmitted a letter to the Rallway Admingse
tration (Chief Cashier, N,F.Railway, Maligaomm!8) T8
the relevant portion of which is extracted

herein below

"eeeel beg to state that kxkegxkx under |
what circumstances the shortage of . |
' 38,165.15 P, (Rupees thirty eight thou-
sand one hundred sixty five and paise
+ - fifteen) only have occurred is beyond

my 1maginationo TEERX 0“

G.C. Dbehingia
18+1.78
Sr.uashier/DBRT
at Maligaon.

1/

wontde «o 15
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The shortage in cash was also recorded by the

(2

fdpplicant in the Memorandum dated 23.1.78 (in |
the statement and liabilities of Sri G.C. Dehinga[ S
Spr. Cashier/Dibrugarh) where he accepted and b 2

confirmed the shortages with following remarks

nShortage of Rs.thirty eight thousand one
hundred fifty 6ne and paise ninety four
(Fs.38,151.94) only in cash and the above
is accepted and confirmed.

Sd/=G.C. Dehingia ’
2341478
It is also to mention herein that the amounts of
both the bills in question are included in the
total sum of ks.38,151.94 as reflected in Serial
No.2 of the first page and Serial No.16 in page
2 of the statement armexed as .Annexure..:é—/;.....'

to this written statement.

_ Even in answer to question No.5 in the personal

 mere hearing on 9.1.1997 before the Chief Cashier

Sri G.C.Dehingia Sr. Cashier/DBRT (the applicant)

informed as under $

nIf I get the chance of re-instatement
in Railway' service, I will recoup the
financial loss 0f Ke38,151.94 Pe by

deduction from my salary bill",.

The photo-coples of above said admission of éebit/
shortage dated 18.1.78 and letter dated 18¢1.78

Contdeceo 016
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of the Applicant explaining that he could mnot
explain the cause of the shortage etc. and

. further . writing dated 23.1.1978 in accs*al.‘»1:an<><-3rr S

‘and confirmatlon of the shortage, dri:nnexed

hereto as Annexure| ,\g and '\ Yo this written

statement,

* yiii) The applicant (Sri Dehingia) could not

produce any record/document by which it couid
be ascertained that he made good the above
shortage in cash belance or he even made

good the amount against the two bills(Totel

- of the 2 bills are ks,24,117.83) to Sri N.K.

Barua.h ap. the original bills can not exhibit:
that recoupment of funds for these two bills .
were made to Sri Barush and even by adjustment »

of funds. S

1x)  The Appiicants piea about his sickness
or his wifessickness during the period from

18,11.77 to 20.11.77 are not torne on records.’
Records revealed that he attended the cash
ofﬁ.ce etc. on those dates and made payment

of other bills during that penodma&WmM

x) The Applicant at paragrsph 3 of the
Jetter dated 7.12.95 . already informed as

under $

nYour goodself informed me verbally that

the documents in para 7 of my letter

Contdevee 17
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dated S.12.95 are not available and acco =

dingly you expressed your inability either

]
Dy.C

to inspection or to furnish the extracts
thereof". |
(In para 7 of his letter- dated 5012.95 the Appli-
cant mentioned about these two bills 4B No.13 DWPF

" at. 27.10.77 and 16 LA, dated STy ) PSR E e

Phate C"W 9 e
At paragraph & of the letter dated 7.12.95 the
applicant informed that he completed inspection
of the documents (except the two original bills)

on 6.12.95 and wanted to file written statement).

on 16+12.95, the Applicant informed the Senior

Assistent Chief Cashier as under and only after
that the enquiry was proceeded. |

" T am ready to face DAR Enquiry at any
stage" '

A copy of his letter dated 16.12.95 is amexed

—

hereto as Annexure M.

Thus, in view of gbove position and as these
2 bills for K.24,117.83 P out of total shortage
amount in his cash balance Ke38,151.94 P can not
throw any light as regards recoupment of cash by
him and the applicant could not alsc show any |
document that he ever recouped the cash though

enquired from him mapy timeé'm personal hearing

stage and as he knew the contents of these two

Contde s .e18
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‘bills and that the bills were already seized by -
the C.B.I. on 12-5-1978, etc. the Applicants
present fresh plea for production of those docu-
ments are not tenable at all as his case was never
prejudiced due to inability on the part of the

| Conmet g B0
respondents to produce the documents already
seized by the C.B.L. which have not yet been

4

returned back,

16. That, in reply to the allegations/averments at
paragraph 4(q) of the Application it is subtmitted that
the allegations are quite uncalled for unwarranted and
incorrect and misconceived and hence emphatically denied
herewith, There has been no malafide intention etc. and
the prayer for extension of time would reveal the gen‘ui-'- .
neness on the part of the respondents. No injustice, as

alleged has been cuused to the Applicant.

It is to state herein that the applicant was re=-
instated on 16,10.,95 and was placed under suspension on -
the same date to proceed with the enquiry against him
under Railway servants (Discipline & Appeal) Rules, 1968,
A charge sheet for major penalty was accordingly issued --
on 20,1195, But it is an adnmitted position that inspite
of best effort, the enquiry could not be completed within
February 1996, for reasons of observing departmental for-
mali_ties known to the Applicant also. 4

It is also to state herein that since the Applicant
was found guilty in the domestic D.A.R. enguiry conducged

Centd. [ ... [ ] 19
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against him, a motice for ‘imposition of magjor penalty was
issued against him by the disciplinary authority on 6,6,96
and Sri Dihingia (Applicant) was dismissed from Railway
service with effect from 1149.96 under wkiaxeffmzx Rule
6(1x) of the Railway servents (Disciplinary and Appeal)
Rules, 1968, |

It is stated that the orders of the Hon'ble Tri-
bunal dated 7.2.94 is OA 26/94 has been complled wi th,

"It is also to submit herein the Hon'tle Tribunal refused

to pass orders for granting payment of subsistance allow-
wance fron} February 1984 to January_, 1994 as o}ainied by ‘
the‘ Applicant, as will reveal from following observation
of the Hon'ble Tribunal.

"Presently we pass no order on the claim of sube

| sistence allowance from February'84 to Jan'94"

17 That with regard to averments at paragréph 4(r)

of the Application it is su‘rmitted that the allegations

are completely incorrect and baseless and hence denied
emphatically, It is denied that the departmental enquiry
was not conducted in accordance with the established

R L

. procedure of law and rules made thereunder. It is stated

that the enquiry officer could examine only 4(four)
witnéssess due to death of the rémaining witnessess.The
question of examining the C.B.I. official did not arise

. as it was not considered rglevant_ and D.A.R. case was

based on rallway records and evidences.

L.

Contdess. «20
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18. That, in reply to the statements made at paragraph

4(s) of the Application, it is demied that the discipllnary

. authority dittoed the findings of the enquiry officer, ai
‘alleged. It is stated that the disciplinary authority,

after applying his mind and thoroughly going through the

case/proceedings,: arrived at a conclusion to issue the '

‘penalty of aismissal from service based on and agreeing

with the findings of the Enquiry Officer and alsoc on the

assessment by him on consultation of the relevant records.

19. That in reply to the statement made in paragraph
4(t) of the application it is stated that the order of
dismissal from service was issued by the disciplinary '
authority along with detailed speaking ordér af ter deyving
deep in to the marit of the case and hence, question of

re~-instatement of the Applicant with all consequential

benefits including promotion in service, payment of

arrear salaries to the tune of K.6,15,123.00 P (as on

" October 1995) as claimed by the applicant, does mot
arise at all.

20, - That, with regard to avermants at paragraph h(u)
of\the Application it is stated that the allegations are
incorrect and baseless. It is stated that the Semior
Assistant Chief Cashier under his letter No .CP/EP/GCD/
DAR/Pt~-11/90 dated 14.2,97 simply sent the reasoned
speaking order passed by the Appellate Authority on the -
Appeal dated 16.10.96 filed by the Applicant against the
order of dismissal dated 11.9 96, It is a completely
wrong and misleading statement of the Applicant that

Contd. eeeell
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his appeal was rejected without mentioning a single word

regarding back wa%nsetc. It is reiterated that the entire 5
enquiry was conducted under the provisions of the Railway
servants (Discipline and Appeal) Rules 1968 and questign
of examination of C.B.I. Officer did mot arise. The pro-
ceedings of the D.A.R. enquiry and the statement given by
the Applicant in course of personal hearing before the
Appellate Authority completely re§ealed the guilt of the
Applicant and his taking no steps 'to deposit the shortage i
amount of R.38,151.94(which shortage was established
bdwemewﬁEMMemmmaMammMMmﬂwm&ﬁ

by him).Since he was not exonerated from the charges and

he could not piove his innocence even before the personal
hearing granted by the Appelliate Authority, question of
reversal or modification of the order of dismissal eté.

did not arise and as such question of granting any benefit
as c¢laimed by him does not arise. The speaxing_order in
question is quife exhaustive in this regard. His submi-
ssion that he would recoup the amount of shortage if again
re-instated in service, could also not be accepted as he

failed to deposit the shortage within the span of these oX2°

long years and remained without taking effective steps

in this regard and offence committed by him was grave one.
The disciplinary authority considered the findings of |
Enquiry Officer and took lawful action. It is also étated
that the Applicant has been dismissed from service and

fact of the case does mot warrant for his re-instatement
—-. T
in service., Twe é«ﬁ&gm.:k Hon alen Crezend JINSL

mntd.. [ ] -. L .22
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21. | That—,.,’ with regard to averments at paragraph 4(v)
of the Application it is stated that these are his personal

»

rv-
114

matters and also imaginary one and can not be accepted.
Question of his re-instatement in Railway service could
ot arise in view of what have been detailed in foregoing

paragraphs.

22, That)with regard to the averments at fparagra;gh-#(w)
of the application it is submitted that the actions taken

;;y the railway administration regarding payment of subsis-
tence éllowanéé ore quite in consonance to the Hon'ble'
Tribunal's orders in this regard. The orders of the Hon'ble
Tribunal dated 7.2.94 in OA No.26/94 has been complied with
It is reiterated that the Hon'ble Tribunal refused i:o pass .
orders granting payment of subsistence al‘lowanc.e from
February 1984 to January 1994 as claimed by the applicant.
Moreover, such claim is not lawfully payable in view of tk}é

 findings of guilt on the part of the Applicant as revealed

from the D.A.R. enquiry held against him in' terms of the
Hon'ble Tribunals Judgement dated 29.8.1995 in OA 26/94. .

s

-Further,- Government had to suffer huge loss in the
case, -~ 10 re;coup this loss occasioned by the actions of
the App;l;icant, a seperate pay order No.SOBO/Audit iist 60
fc;r B5¢38,151.94 had to be drawn and amount paid to him
again to balancé his cash account etc. and thus a double
payment had to pe maae to him and .Lo.ss of Governments
m&ney still remains unrecouped. | ] ,

3o, 519 o 2,579

’ ?(eu;lo Cc‘vw—& ’-‘"Xs fadTine AR ’l‘é‘: lg:lq)

e o et Raale mn Sowsxwnas V1L Aences
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23, That, with regard to averments at paragraph 4(x) ~°
of the Application it is to submit that the respondents
can not be held responsible for what the Applicant has

S Ik
mee.

mentioned in the Application and facts of the case will
reveal that he is to blame himself for whaX the consequ-
ences and not others., Government can not remain as ‘a
silent spectator where Government fund are inwlved ,
leaving aside the question of conduct o.f the Government

employee while performing Government jobawro. o dlins Cosh .

24, a) ‘That in reply to “the gmundé given in paragraphs
5 and 8 of the Application it is- submitted that in oo'nsi-
deration of the facts and circumstances of the case, and
in view of what have been submitted in the foregoing para-
graphs of this written statement, none of the grounds as
mentionéd in paragrsph 5 of the Applj:cation are sustainable
and hence mone of the ground are accepted and for the sake
slafemanX
of brevity meticulous denial of each and every of sub-paras
and repeatition of replies have however been avoided. It
is also emphatically denied that the penalty impoSed is
not on the basis of evidencesadduced during the enquiry
or the dismissal order dated 11.9,96 is violative of
Article 311(2) of the Constitution of India or there had

been any arbitrary or malafide action, as alleged.

b) It is also to mention herein that Senior Assistant
Chief Cashier/N,F.Railway/Maligaon being officer of equi-

valent rank (Senior Scale) to the appointing authority of

the Applicant (Sri G.C. Dehingia) while he was promoted as

Senior Cashier is the competent disciplinary authority of

the Applicant. '
mntd. [ 2R I N J 2h
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'Again, at the material period of re-instatement of
the applicant in his service on 16,10.95, the post of Chief

&1

Cashier (J.A.) had been in operation in Junior Admi.nistra-
tive Grade of the Central Government which is higher than
the Disciplinary Authority. There is no legal bar in Sligning
the re-instatement order of the App.l.icaht by an Authority
higher than the Disciplinary Authority..'Accordingly, Chief
Cashier (J.A.) disposed of the appeal supmitted by thé
Applicant as appeilate authority against the dismissal

order issued by the Competent Disci_plinary Authority i.e.
Senior Assistant Chief Cashier, N.F.'Railway, Maligaon,Hence -

" there is no irregularity disposing the appeal of the Appli=-
‘cant and question of setting aside the orders of the eppe~

L 4

Further, his appeals dated 10.10.96 against the
order of dismissed dated- 11.9.96 passed by thé Disciplinary
Authority (Sr. Assistant Chief Cashier/Pay & Cash Office,
thoroughly gone through by the Chief Cashier, N,F.Railway
and was disposed of by his speeking brder rejecting his
claim, |

His'.appea'l dated 12.142000 in pursuance to Hon'ble
Tribunals order dated 30.11.99 in OA 198/97 was also through
examined by the Appellate Authority (Deputy Chief Accounts
officer (Cash & Pay) N.F.Railway, Maligaon) and the Appeal
was disposed of by taking into consideration all relevant
facts and legal provisions and this appeal also was rejec-
ted with the speéking order dated 30.3.2000 and hence his
representations/ appeals were thoroughly consideredjby
various personalities and officials and not by a single

person. )
contd. s O .25
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¢ : C). From the following documents of which extracts were
) already supplied to the applicant i.e. . t‘i P
. | ~ Ba
i) The applicants letter dated 5.1241995 add-

ressed to the Chief Cashier (JA) mentioning
at its paragraph 3 that extracts of documents
‘0f disbursement of the said two bills were

already supplied to him; and

ii) Applicants letter dated 18.1.78 by which he "
explained that he can not 1magine as to how
the shortage of RK.38,165.15 P occurred; and

iii)  The statements of Assets and liabilities
dated 18.1,1978 and memorandum dated 23.1478
where Sri Dehingia clearly accepted and'conp
firmed the shortage of k.38,151.94 P in cash

_ end |

iv) The pay order N6.5080/60 dated 6.2.78 vy
‘which dupliCate amount of k.38,157.34 had
to be provided to Sri Dehingia by Governr

ment as recoupment of shortage in fundj;and -

V) The detailed.particulars df the bills etc.
as furnished ih the Annexures to statement
dated 23.1.78; . |

would also clearly reveal that the epplicant was.
fully aware of the detailed particulars of the

shortages and also the contents of these 2 origi-
nal bills in quest:.on he oot exdmanls ade ar—.% esbueh

coune funinbed o AT Aplieat
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Further; besides the said 2 bills in questidn,
(total amounts Rse24,113,83) the applicant was &lso res-

ponsible for shortage of k.14,047.32 P,

: foxr - :
Thiis, the contention.of the Applicant his case,

was prejudiced etc. due to mon-production of the original

of these 2 billéi%}e quite un-warranted and unacceptable,

Photocopies of the above said letter dated 5.12.95
Applicants letter dated 18.1.78 his acknowledgement of
debit in statements of Assets and liabilities and memoran-

W’V

dum dated 23.1.78,, recoupment pay order No.5080/60 dated

'6.2.78 igsued t0 balance the Accounts of Sri Dihingla
Jomd Vit Gins,

(Applicant) are annexed hereto as Anneuures.yi.>.‘.3/.>. Teeeo

respectively.

It is also denied that any kind of relief as prayed
for by the Applicanf at paragraph 8 of the Application is

admissible under law and rules on the subject and on consi- .

deration of the facts of thé case.

25, That it is submitted that all the actions.in the
case have been taken in conformity of rules and law on the

subject and are quite valid, legal and proper.

26, That the respondents crave leave of the Hon'ble
Tribunal to permit them to file additional written state-

ment)if found necessary)fop the ends of Jjustice.

27 That in the circumstances explained abtove the

application deserves to be dismissed with cost.

Contdeseee?
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VERKI FICATION

.I’ I‘io.Z oooooOooooooocpﬁ%\o0!4&00000000000.000

Son of’...‘Mﬁé/AAO/...40.0&...‘.A$ A.....Oaged Iamut

.....’.'ég....years now working as Deputy Chief Accounts
Offiéer (Cash & Pgy) N.F. Railway, Maligaon do hereby
declare that whatever have been stated at paragraphs.;‘. ‘."”f_‘;“
.2..are true to my krowledge and those made at péragraphs
798,510,111, 12, 13,14,15,17, 18, and 24 are batecl on records
and informations as gathered from records which I believe

to' be true and the rest are my humble submissions before

. the Hon'ble Tribunal.

Dy.Chief Accounts Officer
(Cash & Pay)
N.F. Railway.Maligaon

a;ﬁ ”'.W“J‘”"L:’wﬂ

N, F fotlway, wiaie =20 Buwyahati-11



979 PAYMENT PROCEDURE

. 979. Payments due to a contractor may be made to his autho-
rized agent ortoa financing bank, instead of direct to the Contractor
in accordance with the provisionsof para. 1239 of the Indian Rail-
way Code for the Engineering Department. Every time a payment
is made to an outsider (contractors ete.) for more than Rs. 250/~
the Income Tax Department should be advised by the Paymaster, if
such advices are not sent by the Exccutive Officers.  The Accounts

Officer should ensure that the Income Tax authorities arc advised

promptly and regularly of the details of payments made to contrac-
tors or other outsiders. " '

980. In the case of payment to 'pa:rty not in Government/
Railway employment, the Paymaster shall use precautions for
satisflying himself about the identity of the applicant for payment.

- . 981. Unless"sp%acially mentioned in a bill, no witness need be
required for payments made by cheque to contractors able to sign
in English/Hindi. '

) | ‘ »

82 Time Limit for Retention of Bills.—Pay clerks should
not retain in their hands, any bills for more than one month from
the date of their receipt, but should rcturn them to the Paymaster
with any amounts remaining unpaid. Where Jower limits have
been prescribed locally, the same should continue. This period may,
at the discretion of the Accounts Officer, be cxtended or curtailed
to snit the detailed procedure of the payment for particular stalff,
but in no case, should the hills be allowed to be retained by the pay
clerks for more than three months.  Any tendency toretain the bills
for longer periods than is allowed, should be viewed seriously by the
Accounts Officer and enquiries should be instituted in all cascs of
delov in the returning of vouchers after paym.cn't.\o/

983. Surprise Checks.—The gazetted officer in charge ofthe
cash and pay department should exercise a surprise check én the
accounts-of the pay clerks both at headquarters and on the line
and such check should embrace a census of the bills in the possession

of the pay clerks and the counting of the cash in their hand. A -

similar surprise check should be carried out by an Accounts Officer
hominated by the Financial Adviser & Chief Accounts Officer. The
Accounts Officer should also arrange for surprise checks of payments
to lrbour paid on muster rolls in accordance with the rules in para.
13851 of the Indian Railway Code for the Engincering Department.

Such checks should also be made on payments to monthly rated .

labour paid on pay sheets.

134
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(i whether the procedure laid down in rule 9
and rule 10 or rule 11 shall be followed in the proceeding.

" Clarification and Railway Board's decisions
__intention of common proceedings.—The rule regarding common
preccedings contemplates a common disciphinary audhority for imposing
penaltics on cne or more officlals involved in the same case, intenticn
being that offences committed by the delinquents involved In such cases

should be weighed with one standard for imposing the peralty.

{Railway Board's letter No. €{D & A)?IRG&B? daed 15th Ocrober, 1971)
14, Special proéfgéurég in cortain cases—Notwith-
standing anything contained in Rules $ o 13—

(i) where any penalty is imposed on a Railway servant
on the ground of conduct which has fed to his conviction on
a criminal charge; or S :

(ii) where the disciplirary authority is satisfied. for
reasons to be recorded by it in writing, that it is nct reason-
ably practicable to hoid an Inquiry in the manner provided in
these rules; or - ' ' o :

(iil) where the President is satisfied that in the interest
of the security of the State, it is not expedient to hold an
inquiry in the manner provided in these rules;

The disciplinary authority may consider the cirqumstances

of the case and make such orders thereon as'it deems fit ;

* Provided that the Commission shall be consulted,
where such consultation Is necessary, before any orders are
made in any case under this rule. ' R

_Clarifications/Railway Board's decisions™
I. Dismissal, removal etc.; is not to be automatic in cases of
conviction in a criminal court—Where action to impose 3 depart-
mental penalty on a Raitway servant is taken on the basis of facts which
* led to his conviction in a crimina! tourt ; dismissal, etc., is not to be autos
matic and cach case should be examined on its merits and orders imposing
~ the penalty passed if the charges 2gainst the Government servant on

which his conviction is based, show that he was guilty of moral turpitude
or of grave misconduct which Is likely to render his further retention

*
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| _3o- ) t
L d '

Yo

In service esirable et contrary to public Intersst. While action
to dismiss, remove cr reccce an employee ¢r impose on him an penalty
on the basis of conviction o a crim!nal chargs, is to be taken en t{m merits
of the case, It Is not necezsary to observe the usual disciblinary procedure
before taking 2ction to dismiss, remove ete.  in such cazes, it is not cven
. Necessary to serve a charge-cheet on any employee and he departmental

penaity may be Imposed stralghtawsy on the ground of ¢onauct which
has led to his conviction ca a2 eriminal charge.

(Raitwsy Board's letter No. ESCRGE.S dated 4th Febreary, 1950 and E56RG6E-6 dated
s May, 1956). .

2. An order _by a. cours under Sectens 107 and 117 of CPC.
requiring 3 Rallway servant to execute a bend for keeping the peace or
In defaule, to underge simple Imprisonment, cannot be taken to be 3
conviction for the purpese of Rule 14 of the R.S. (D & A) Rules.

In such cases, it is cpen to the appolnting authority to take the
cdrcumstances Into consiceraticn and consider whether in the light of

- the facts culminating in the order of the zourt, It Is necessary to take
disciplinary actien. 1f such action is decided upon, the prescribed
procedure should be followed and the provisicns of Rule 14 (i) of
R.S. (D & A) Rules wiil net appiy in such 2 case.

{Railway Beard's fetzer Ne. €(D & AYSSRGS-36 dazed 3ist Decemaber. 1959)

3. Conviction under Customs Act cannot be considered a
conviction on a criminal charge.—In such cases, the procedore
prescribed in Disclpline and Appeal  Rules cannot be bypassed
If it Is Intended to take departmentz] actica against the Rallway servant
concerned n the circuzistances leading to such conviction, -

(Railway Beard's letter Ne. E{D & AYIRGE41 dated t&th Octoder, 1963)

I5. Proyision regarding Railway servants lent to
State Governments, etc.—(l) Where the services of a
Rallway servant are ient to any other Ministry or Department
of the Central Government or to a State Government or an

_authority subordinate thereto or to a focal or other authority
(hercinafter in this rule referred to as *the borrowing
authority ), the borrowing-authority shall have the powers
of the authority competent to place the Rallway servant under
suspension for the purpose of placing him under suspension
and of the disciplinary authority for the purpose of conducting
disciplinary proceeding against him ;

Provided that the borrowing authority shall-forthwith
- Inform the authority which ient the services of the Railway

%
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B NORTHEAST FRONTIER RAILWAY + W F.—Au. G. 240 (Large)
- . , | A—P 4
Te : )
- Poymf/sﬁg{& ! ‘
O N. F. RI‘;".. .-c---"--l'-o.o....DOvt‘c?oNO."C"".O'-"""-"‘llld(j’ed"‘-"Ot--c-‘ola" 0':“197..""
Sir, a '

PVt by e, Nowisinvouchers enumerated below totalling Rs............
........................................... (in words). The Unpoxd amount of Rs.......cccveerivirnvenn (i words) is
returned herewith in Cash in Challan. The closing balance of my Cash Book on i,
IS RSeerieiiiiiercrirsreiee e, e s et e rsere e s tetsee) eeesenns

_ Signalure of District Asstt. Pay Clerk Nae............

€.0.7 : | . ‘ Amount of | Amount Unpaid

Date of | Audit ¢ Date of . o Amount

N(t;.n:x:d rozeipt No. Date 'pnyment ~ PMR No. and date Bill Paid returned
L o : , Rs. P. | Rs. P.{ Rs. P

L/480 |@9.*.<6.91:?9. e o
= 757/ (20141831 - | 3014 83 i
............. B R
....................................... . ¥ ARLALITRYPRYIN PP BN 4. bee \/C
; ' 7
] TERY S

...............................

vese m
58 7(C« 3 X - ' 1 7 '
caes ‘/ .................. P T, -!.-.o. ......... it ’b 5501 odg . vess cafees .-15:0.
A7t ®a '
................................. ) F———.A ol ool N B | -7 1
‘ «WM ‘/'.
................................ t ererenees ;y\ /]/S
| AN
....... i » , y
‘! ' .................... ‘
Jaes ..-...?u.... ................ R L P S N FPPUUIN '
,,,,,,,,,,, % ! R Rl ST (TTTRRevruuol (RO SN W.g_, |
.............. ”...-. o dens vigives Qovevsessvnivesas] o qaae nulin:(lul“ nl-n\.“;\\
............... BV Von o1 evasasenen senienen N
|
!
e » e ..i ''''' ' ...................... P
........ — I 2
i ‘ ’ ‘, , 7 I I S P e f
Cash Oiffice Deposit Slip
Paid inte the as per )\ [< TP dated............. 19
Imperial Bank Treasury Remittance Note :
Pecetved the documents and cosh detailed above.
Dated... crveeeoneenaiiiesireeiesnssnne | Duiinnn.,

--------- LA R R T Yy

Paymastetr
N. F. Rly. Press—9/7512/58-—Julv'76-- 60.000 Ferms
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N Vs ~ NORTHEAST FRONTIER RAILWAY N.E.—Au. G. 200 (Large)
- - A—P 4

N Ry e NG e dated............ e w197 0,

O & ﬁ}refum byt e No... ceeemseeVOUChers erumeroted below totalling Rs............
. : - (in wordt' The unpoud amount of Rs ..c.c.ccouunnnn., R (m words) is
Horned henewnth in Cosh in Challan.  The closing balance of my Cash Book on - Vet
l) RS...“.................‘......,.. ........n,..............................‘............‘.u....-......-.,....
Signalure of District Asstt. Pay Clerk Ne...........
. ; ] ' Unpoaid
C.0O.7 . Amount of Amount
J{Dote of | Audit Date of i . . : . Amount
Nl:;.“c'::d re-eipt No. Date payinent PMR No. and date | .B||| Paid * rolorned
e —— Rs. P, Rs. P. Rs. P.

............

17197 ...... B 51 N I Y
17”" ...................... 63000} (. A bA

2§

-

SOOR B '82tm ...... 2y S & S 1T, B B 11 L
[ S Y Y 3 R I

ceond K A * 0
B SR— l6g.as  124¢ SRS = 11Xy . —"
k . Sl
b4

BRSO 8

Cash Office Deposit Slip
Paid iito the ————C5 per Nowveviin doted i 19
. Imperial Bank Taeasu:y Remittarce Nofe
Received the documenl' rind cash detuiled above.
Doted e cvanrniennen V9L, etreet beeeseeentbiiesaeeaaia e Cerranieaien
: . Paymastetr

N. I RIy. Press—9/7512/58- Tuly 76, 60.000 Forn.e
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. | From :

Shri Ganesh Ch, Dehlnpia ‘

Sr. Cashler/DBRT (Under Suspension)
Chiringgaon Railway Colony

Block No. 51-F.

P.0. C.R. Bulldinp/Dibruparh

At Maligaon,

To : N
The Chief Cashier (JA)
N.F. Railway/Maligaon
Guwahati-11. _ '
O daked TR 5/‘» A&mm%wm;,
/ -
» ~ Ref :- 1) Change sheet No. C.P./EP/GCD/DAR
e QPTG ST dated 20.11.95
";_.,.,,' Wt et iaak v N CF . ‘
oo ’ 2) My letter dated 1.12.95
‘a@(‘m\ . - : A . ‘
T | o -
A3 (ﬂg"@ i - Sub :- Inspection of documents and to .
. 1R \ e ‘ take extract thereof,

Mey I drew-your kind’attentioh'for the folloming
few lines for your kind cthideration and necessary action :-
1. : That the aforesaid charge sheetimo. CP/EP/GCD/
DAR dated 20 11 95 was served on me on 23%,11,95 alongwith
the statement of Article of charyes, statement of 1mputa—:
tion of misconduct alongwith a 1ist o; documents and

1list of witnesses,

. 2. 1 having gone Lhrough the aforosaid charge sheot,
decided to inspect the documents mentioned in the list
of documents. Accordlngly, by my letter dated 1.12.95
:addrersed to you, I expressed my desire to inspect all
. the documents mentioned in the 1ist of documents furnished

to me and to take ex tract thereof .

| Contd. PR 020
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3. That though I was not allowed to inspect the
documents ,extract (Photo Copy) of the following docu-

ments were furnished to me.

List of documents furnished .

1) P. 4 Statement of Shri G.C. Dehingia Ex. Sr,

cashier Beat No. 10/DBRT dated 18.1.78.
11) - do -

111) Statement of Assets and liabilities of Shri }

G.C. Dehingia Ex. Sr. Cashier/10/DBRT dated
1801.780

iv) ~ Letter from Shri G.C. Dehingia Ex. Sr. Cashier,

10/DBRT dated 18,1,78.

V)" WAO/DBRI's General Report dated 19.12.77 on the
result of varification of cashier No, 10,104 and

11/DBRT pay Ovvice,

vi) Recoupment pay Order No, 5080 of 6., 2. 78 for o 3
Rs. 38,151.94 issued by DAO/LMG.

vii) Documents of disbursement of amount of bill under

AB No. 13 DWPF dated 28 .10.77 for Rs. 11,103.00
by Shri N.K. Borua, FEx. Sr. Cashier 10A/DBRT.

viii) Documents of desbursement of amount of bill No.
16L X L of 7.11.77 by Shri N.K. Borua Ex. Sr.
Cashier, 10A/DBRT.

COntd. LIy 03'0
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A

"ty

%) Ry, DFC No. 164 dt. 17.12.77 of Shri G.C. Dehingia,

Ex. Sr, Cashier/10/DBRT pay Qffice,

X) Memorandum dated 23.1.78 with enclosgr - Annexure

- A& B,

x1) Charge Report of Pay beat No. 10/DBRT,

xil) Cash Verification held on 25,1 78 in the a/cs of

Shri N,K, Borua, L/IOA/DBRT

xiii)Written letter from Shri g.c, Dehingia Ex. Sr,
Cashier/10/DBRT datod 16.1.78 addressed to ADC/1SK

for discripency of huge amount in hig cash balance,

!

L, That I was neither allowed to inspect the

following documents, nor did I was furnished with the

extract thereorf te

', letter No. CP/86/B dated 23.12.77 from Shri

G.P. Verma, chief Cashier/ MLG to Shpi D.K. Cha-
tterjee, ADC/TSK.

Letter No. CP/86/B dated 21,12,77 from Chief
Cashier/MLG to Shri D.K. Chatterjee x, ADC/TSK.

oP/CBI/oPTYohlllong 's letter No, 3/2/78 -SHG
dt. 2.4.77.

AR No. ADC/45/77 dated 27.11.77,

SP's report (CBI/SPE/ShiIlonQ No. 16 dt, 25,8.78.

5. That by letter o, CP/EP/GCD/DAR dated 01/12/95 the

Sr. Asstt., Chief Cashier informed me that the remaining

C()ntd. *e s e .l+.
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docunents‘in connection with this case may he allowed
to inSpect during the period of enguiry if the Enfuiry

officer permits on the issue,.

6. That the documents mentioned in para b above
are very vital and important hav1ng great bearlng

the issue involved, It will ‘be d;fflcult_on my part to
submit my written statement ae acsked for'without inspec;
ting and taking extracts of the‘Saldvdocuments,'hindly
note'that deniel of inspection of'those documents ment-
loned in pnra “f@bQVO and talking extract thereof would
cause grave prejudlce to my defence in.the,discipllnafy

proceedings,

7. That the original Bill No.‘iB'DWPF dt. 27.10.77 -
and b111~No'15 L x1L d4t, 7.11.77‘afe very vital and
imbortant dochments and the same:ene'mentioned at‘sefial‘o
’No.‘9 & 10 of the 1list of documents, Though the extract

of documents mentioned in serial Ko, 9 & 10 relating to the
disbursement of amounts of the connected bllls were
supplled to me on 4.12.95, I was neither allowed to
1nspect the bills mentioned thereln, nor did I was allowed
to take extracts of the bills o Tt will be.difficult

on my part to submit written statement withont inspeCting
and taking extracts of the BAMO, which will also causo

preJudjce to my defence in my disiplinary proceedings. -

1 therefore humblycreqneet'yonr goodself to
allow me to inspect the‘documenté mentioned.
in para 4 & 7 above‘and togtake the extract
'thereof and thereafter allow'me‘at least 15
days time to file my written statements.
Yours faithfully;

4ékymengv 2% 566Q¢ﬁ%¢3

Sr. Cashier/DBR (Under suspentlon
N.F. RallWay. | \7~°\

U - - . . P P PR - A e
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From - Snri Ganesh-Cuundra Dihingia
!y : - ~ 5r, Caghier (Under Suspension)
S Chiring Gaon Rly. Colony

Block No, -5 1=F.
2,0, C.R. Building. »1brqgarh

To ,

The Senior Agstt. Chief Cashier,

N.F, Railway/Ma]igaon

P.0O, uumahat1~11 )

Dated the 16th December/95
KHef 3 Yourlﬂemoranlum of charge sheet
M0, B/EP/GCD/DAR dated 20—11—35

vir,

My defence counsel Shri S.K, Chattexjee, ohop oupdt.
M & P under CWE/Haligaon vho is dlSO Joint General Secretary
of N.F, Railwav Emgplouees Unlon was out of Head Quartero
50, I-am unable ts: submit my written etatement of . Uefence
in details. However, 1 deny all the charges brought against

me vide your. Memorandum unﬂer reference. I am ready to face

DAR anuiny at any stage and 1 hereby nominate ohri 3 Ko

TR e e e 4+ e e

"hutter;eeuhop SupdtM & P unler CWE/Muligaon to uct ag my-

——'-r_ T TN e e e e e e ———— ——————_ s\ S PSAL +

defence counsel. I shall be grateful if you klndly arring
t—-—————'—“—"‘—'""—‘ e e
to spare of my Jefenoe couneel in all the days of anuiry°

/

Thanking you, ///,

. ‘ - ' - o Youls fa1thfully,v 
¢4
) 4 ( Shri Gmeeh Oh., ihingia)-'
: - A Br., Cashier/HBRT .
' . (Under Suspension)
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SPECIAL POLICE ESTT, C.B.I, SHILLONG, |
Balzure Memo,

Case Ro. RC 2/78 8ia
Date of seizures 2, 5. 1979,

By whom seiged: G, K, GUPB\, Ins pietor of Police,
. C.B.I./S.P.k., 8hm°ﬂ‘o

Proa wvhon seizeds 8ri G.P,VERNA, Chief Cashier,
and wvhers ? N;ginauway, ﬁnligaon in his
' 0 ce.,

Barticulars of document
selzed, -

Pay order No, 8080/60 ¢adedd under A,B,
Ro. 132 IBB 4t, 6,2,1978 for R, 38167.34 b.ing

recoupment of shortage in fund of ,_G.O,_Dohtnzi@. -

Bg.gagh;ar/DBRT"? 1-'sheet,. ..

E1gnature of the
person from seiged.

a
A AL
(G. P. v.l'm) ¢
Chief Cashier/N,r. Rallway,
. Hﬂ\llsaon.

8ignature of Police )
Oftficer, /
ALl

1%
(0.N.qurray/ 7Y |
Inspector of Police,CBI/SPE,
Shillong. .

\‘oé% éﬁ



a
N, F. Rafilvay, |
Confidential.
Qe P, Verma, Office of the
Chief Cashier, Chief Cashier/N.F,Railway,

Maligaon,Gauhati-11,

D.0.No.CP/GCD/Bhortuge, Dateds 4pril 30,1979,

My dear Choudhury,

Subt~ Supply of original paid voucher
bearing A,B,No, 132 LBB dated
602078 and 007 NO. 2 LB dated
3.2.78 (DAQ-LMG' g Ray o§der

a 8).

Refi~ Your Confidential D,0. letter
No., LMG/A/RF dated 28th April,

oL . LS TRV RS Cat e :,’».'a.; 1"'0.' v
. \ o .

I confirm the recelpt of your pay order
No. 5080/60 dated 6.2,78 passed under A4,B,No,132 LBB
dated 6,2,78 and CO7 No, 2LB dated 6,2,78, The above
Pay order 1is required bytiPE/Shillong.wbo will be
handed over to them, : '

Yours sincerely,
(7. -~

( Ge P, Verma;)
Shri H.N.Choudhur

A.D.A, 0, /N,F.Rly/LiG, ‘ \(
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1%

. . o : ' \' . ..
D.0. LiG/A/HY, - Dated, the mSth Apriitzp, . -
v, N .

Al ’ .‘ , ] . 1 )
, Y . .
My dear Vorm, ' : , o -, L
' ‘ v ’ ' A |
Subt Bupply c»f'()riuj nal Patid mehnr~
bearing AB No. 132 LDB datod 648478
and Co? No, 2 LB deted 6.0.7 ,
(DAO-LMi'a P.0, No. 5080/60 dt16.,2,73.) !
i . ot ,'.. '. .
. : As per -télephonic disclissi'o_[x;'l anr sending
horewith the origingl pald wvoucher arajnst AB No, 132 1nn
2ated 6.2.78 Tar Informtion and nacessary action o The
same my plaase be returned wlen done with,
. \.. !.'g;rf.
With regards, . )
DA One Pd,Vrs. '
Yours since ‘ely,
, ) ",.v"i:-‘
wid GoPoVerm,
Criel Cashier, |
No o ily/Madd pnon ¢ '
w“l N ’ «
Copy to Sub-llead Necord for inforimting, REERRE
l SRR PRSI T
\ . : n. . '6: ._ LR ',1.: _\:: ,
‘/’/’_ A " .:. ."" ’ .‘ . v.: . .\E.; ""i ‘v“;ll ' E}‘;‘
A DIVISIONAL' ACCOURNTS OFYICHK, Lo .
NoF L TsLUMI UG, ' A
o i ¢ :
- ? ".. d P *
SR i
) o
S L ““.
ooy b
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HON'BLE MR, JUSTICE 5, HAQUE, VIGE GiATRVAN
HON'BLE  SRI G.L. SANSLVINE, NE‘SIR (ADNN,) |

For the Apwnlicant oo ' 'NL.S.N.-Chétia-
For the Respdt., 4e. - Nr, B.K, Sarma
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v 74241994 1 Heard learned counsel Mr S.N,

: 'f Chetia on behalf of applicant Shri ;  £§
., Ganesh Chendra Dehingia. Perused the o
: v statement of grievances andTréliefs . |

' . sought for in this applicaticn. The
;: ' applicant was dismissed froh-sérvibe !
o ¢t vide MemorandUm‘hb.CP/GCD/Shoriage/f
' . Pt.I. dated the Sth Japuary,l984 e
: ' | Annexure A~4 )., He had prefexred .
' ' eppeal dated 23rd August, 1991 |

! + (Annexure A-5) which was not disposed;~-ﬂ”
! , of by the appellate authorlty w1thin
- 1+ six months from date of filing. . =
' ‘Hon'ble High Court vide order dated !
: 1, 12,5.93 in Civil Rule No.4333/1991. |

:direcfed the apbellate authori@yrto<'

.
' -t dispose of that appcal within three
! . months from 12,5,1993,but the appeal
: i was not disposed‘of. tlence this

" X application under Saction 19 :of the
' N Administrative Tribunals Act 1285, .

This applicatien 1s adrmittedy @ 0
Tesue nobice on Lhe veepondents

BN I R . Lo
LiTep "-.!"_)'l.‘.»!.'i’..fi"! y,;-},. Li".‘:fr‘-{}rl

/ ' cemtd,




TR R s

ARG, 2

/,&a

q!l.uﬂ.\»l

v

-

‘/\/0‘3»0" U”g

Teltien o o

e

[

contd.
7.2.1894

AR

e

- ve e et

AE

!

- e ww o —an

mm, 610} 2
,//L (\\)

2, (Mudicial)
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preyed for.

Railway counsel Mr B.K.Sharma
receives copy of this application

"and prays for six weeks time to

file counter. Time allowed as

List on 28,3.94 for counter

e i
~———... e —

e

and further orderse T
‘Hleard Mr Chetia on the inter-

im rellef prayer. Also heard Rail-

‘way counsel Mr B.K.Sharma on this

point. Applicant has prayed for a
direction on respondents to pay the

‘subsistence allowances for the

period from June,1983 to 9th Janu-

[ —

ary,1984 to hiw. We direct the
respondents to pay the subsistence
allowances to applicent for the
period from June,1983 1o. 9th Janu-_ .

Y e,

axy,l984 within a perlod of 304dqys‘

pa—

from the date of receipt of this
order in accordance with rules,if
not already paid.

_— __.J

Intimate respondents f or
compliance.

Presently,we pass no order
on the claim of subsistence allow-
ance for.the period from February,
1984 to January,199%. ~
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