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3.10.2000 in WP(C) 5716 of 2000 th ‘f
Hon'ble High <Court issued rule and .

transferred the matter to the Tribunal.
By the said order the High Court also
suspended the order of transfer for three

weeks. The matter céme before this Bench

and ‘the party- was addressed 'to take

formal steps as per law. No steps so far

taken.

- It seems that the applicant has 1ldst

interest to pursue the matter.The matter

]

pertains ;o_an'ogder:of,trénsfer,passed
on 25.9,2000. "

.Tn.-the <set .of circumstances, the

application is dismissed.
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13,10.2000 BEFORE
, ,
‘ THE HON'BLE MR.JUSTICE JN SARMA,
|

Heard Mr.RP Sharma, learned

counJel for petitioner.

! f Let the records be called for,
Let a rule issue calling upon

the respondents to show cause as to cause

. as tog why a writ should not be issued

| as pyayed for;and/or why such further

or other orders should not be passed as
to this court may seem fit and proper.

"Mr. BK-MAHANTA; LEarned) GESC

accepts notice on behalf of respondents
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This matter is taken up in view of the fact
that asjon today the Tribunal is not |
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DISTRICT : KAMRUP
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Pl
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gench:
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Iilofure of the case:

Shri G.C.Chauley
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-Vs-

The Union of fndia & Others

.ov...... Respondents.
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(The High Court of Assam, Nagaland, Meghalaya, Manipur, Tripura, Mizoram,
l:: and Arunachal Pradesh)
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! IN THE GAUHATI HIGH COURT

| (Civil Extra Ordinary Jurisdiction)

WP() No..ﬁ?/é’.../zooo.

:

- The Hon’ble Shri Brijesh Kumar, B.A., LLB.,
The Chief Justice of Gauhati High Court and

i His Lordship’s Companion Justices of the said
' Hon’ble Court.

IN THE MATTER OF :

A petition under Article 226 of the Constitution of
India for issuance of a writ in the nature of
mandamus and/or certiorari and/or any other

appropriate writ, order or direction.
-And-
IN THE MATTER OF:

Office memorandum No. 20014/3/83-E-IV dated
14.12.83 fixing tenure of posting in North-Eastern

states and transfer to choice station.

*

-And-
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IN THE MATTER OF:

Malafide and violation of terms of O.M. dated
24.12.83, principles of natural justice and non-
disposal of representations dated 21.6.2000 and
27.9.2000, for issuing transfer order vide F.No. 2-
5/98- Adm.I dated 25.9.2000.

-And-
IN THE MATTER OF:

Shri Gopal Chandra Chauley,
S/o- Late Dasarathi Chouley,

aged about 55 years, resident of village
Chandrapur, P.O. Bagnan, District- Howrah (West
Bengal), now residing at Panjabari, Guwahati-
781037.

.......... Petitioner

. Union of India,

Represented by the Secretary to the Govt. of India,
Department of Culture,

Ministry of Cultural Affairs and Youth Services,
Shastri Bhawan, New Delhi-1.

. Director General,

Archeological Survey of India,
Janpath, New Delhi-110011.

. Shri Satya Pal,

Director (Administration),
Office of the Director General,
Archeological Survey of India,
Janpath, New Delhi-11.

. Shri Syed Jamal Hasan,

Office of the Superintending Archeologist,
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Archeological Survey of India,
Lucknow Circle.
Lucknow-226018.

5. Shri L.S.Rao,
Office of the Superintending Archeologist,
Archeological Survey of India,
Bhubaneshwar Circle,
Bhubaneshwar.

cer-........Respondents.

The humble petition of the petitioner above named:

Most Respectfully Sheweth:

. That your petitioner is a citizen of India being permanent resident of

Village Chandrapur, P.O. Bagnan, District Howrah, West Bengal, and
presently residing at Panjabari, Guwahati 781037. Your petitioner is
working as the Superintending archeologist at Guwahati under the
Respondent No.1, 2 and 3. Therefore, the petitioner is entitled to all
protection under the Constitution of India and any other law, rules framed

thereunder.

. That the Respondents No. 1 to 3 are the State and the authorities and the

Respondent no. 4 and 5 are the private respondents. The respondent No.4
has been ordered to be promoted and posted at Guwahati in place of the
petitioner while the Respondent No. 5 has been promoted and posted at the
same station at Bhubaneshwar. It is to be mentioned here that the petitioner
had acquired a right to be posted at Bhubaneshwar as he opted for his
posting at Bhubaneshwar.

3. That the petitioner was promoted and posted as Superintending

Archeologist with effect from 16.8.85 at Bhubaneshwar, where he worked



Y

* L«“ N

\

“A

4 W

upto 29.8.97. Thereafter, he was transferred and posted at New Delhi as
Project Director, Konarak, and Officer on Special Duty (OSD). This was
done vide Office Order No. F.3-12/97-Adm.I dated 1.8.97. The petitioner
worked at New Delhi from 1997 to 16.4.98, when he was again
transferred to Guwahati Circle at Guwahati as Superintending
Archeologist where he joined with effect from 17.4.98. This was done
Vide Office Order No. F.3-12/97-Adm.I dated 3.4.98. After his joining art
Guwahati, ‘the Petitioner had to face serious threat to his life and property,
from the ant social elements and extremists. Inspite of such hostile
situation, the petitioner could manage to complete his various project
works successfully and submitted his reports to the respondents No.1,2 and
3. Considering the sincere services and experience of the petitioner, the
Respondent No.3 had issued a certificate of appreciation vide D.O. letter
No. PA/D(Adm)/Misc/98 dated 10.7.98. The petitioner has completed 31

years of service in the debartment.

The copy of the said Office Order dated
1.8.97, 3.4.98 and certificate dated 10.7.98 are
annexed hereto as Annexure A;, A; and A
respectively.

. That the Government of India, Ministry of Finance (department of

Expenditure) vide Office Memo No. 20014/3/83-E-IV dated 14.12.83 made
some special provisions applicable to civilian employees posted in the States
and Union Territories of North Eastern Region as a measure for
improvement of conditions of service. This was done with the objective to
attract and retain the services of competent Officers for service in the North
East, the area being inaccessible and difficult terrain. This Office
Memorandum is a Presidential order having the force of law. Amongst other,
the said Office Memorandum has provided for fixed tenure posting. The said

provisions are quoted below:

“There will be a fixed tenure of posting of three years at a time
for officers with service of ten years or less and of two years at
a time for Officers with more then ten years of service. Period
of leave, training etc. in excess of 15 days per year will be
excluded in counting the tenure period of 2/3 years. Officers
on completion of fixed tenure of service mentioned above may
be considered for posting to a station of their choice as far as
possible.”
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In addition to posting to choice station, such Officers who completed the
tenure in the North Eastern region are also given some extra weightage
like Central Deputation, training abroad, promotion in cadre post and a
special entry in the C.R. This petitioner has been working continuously at
Guwahati since 17.4.98 and has completed about 2 years and 6 months in
the North Eastern region. Hence, he is entitled to be posted at a station of

his choice as a matter of right.

The copy of the said Office Memo. dated 14.12.83
is annexed as Annexed as Annexure Ag.

That the petitioner on completion of his tenure of 2 years in tee North
Eastern region, made a representation to the competent authority,
Respondent No.2, on 21.6.2000 and thereby requested to transfer and post
him in any of his choice stations, namely: Bhubaneshwar, Calcutta, Patna
or Hyderabad. The said representation was sent to the Respondents No.2
vide forwarding letter No. SA/ASI/GC-2000-751 dated 21.6.2000. but the
Respondent No. 2 and 3 did ;10t take any step nor gave any reply to the
said representation and the same is still pending disposal.

As the Respondent No.2 and 3 maintained silence over the 21.6.2000
representation submitted by the petitioner, the petitioner once again,
submitted another representation on 27.9.2000 addressed to the respondent
No.2 through speed post. Moreover, to ensure receipt of the said
representation, the petitioner again sent the copies of the representations
dated 27.9.2000 and 21.6.2000 through fax on 30.9.2000. By the
represenfation dated 27.9.2000, the petitioner again reasserted the fact that
he has completed the tenure posting in the North Eastern region and now
he is entitled to be transferred and posted anywhere in his places of choice,
namely: Calcutta, Patna, Hyderabad or Bhubaneshwar. The petitioner also
asserted that his wife being an acute patient of diabetes and connected heat

ailment, for which his care and attention is very much necessary for her.

The copies of the representations dated 21.6.2000

and 27.9.2000 are annexed as Annexure As and Ag
respectively.

—r
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6. That while the representations were pending consideration and disposal,

the respondent No.3 has issued the impugned transfer order vide Office
order No.191/2000-Adm.I and communicated vide letter F.No.2-5/98-
Adm I dated 25.9.2000 (which was received by the petitioner on 30.9.2000
in the evening). According to the said impugned order, the petitioner has
been transferred to Nagpur and the Respondent No. 4 has been posted by
transfer on promotion in place of the petitioner. On the other hand, the
petitioner applied for his posting in a station of choice as a right accrued
on him and exercised options, amongst other places to Bhubaneshwar also.
But the Respondent No.2 and 3, in complete disregard to his pending
representation and request have transferred him to a far distant place
(Nagpur), whereas they have promoted and posted the respondent No.5 in

the same station at Bhubaneshwar,

Moreover it is surprising to note that the transfer order of the petitioner is
very much ill-intended and vitiated with malafide as his transfer is made
‘with immediate effect in public interest” and that too with a direction to
hand over’ charge to his subordinate officer. Apparently, the impugned
order is nothing but an order of promotion and posting of the Respondent
No. 4 and 5, where as the petitioner, who is a very senior officer in the
rank of Superintending Archeologist, instead of being considered
favorably under the provisions of the O.M. dated 14.12.83, has been
transferred to another station with complete disregard to his request and
right accrued under the said O.M. dated 14.12.83.

The copy of the impugned transfer order dated
25.9.2000 (received on 31.9.2000) is annexed
as Annexure As.

. That the impugned transfer order is also bad for affecting it in the mid

academic session. The youngest son of the petitioner is pursuing studies in
diploma course of computer application at Guwahati. The session has
started from September 2000 for six months and is scheduled to be over by
the end of February 2000. The daughter of the petitioner is also doing her
M.A. course in the Utkal University in Orrisa.

The copy of the money receipt issued by the
National Institute of Computer Management,
Guwahati is annexed as Annexure Ag.
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10.

That it is also well known to the Respondent No. 2 and 3 that this
petitioner is also a diabetic patent and he is also suffering from piles for
which he underwent surgerical operation. Under these circumstances, if he
is transferred to a far distant place like Nagpur, his life would be miserable
and it would be very difficult to manage his family at 3/4 places with so
much of bad health for himself and his wife. The petitioner craves the
leave of this Hon’ble Court to allow him to rely upon and produce such
documents relating to ailment of his wife and for himself during the course

of the hearing of the case.

That this petition has been filed in this Hon’ble High Court as there is no
Bench available of the Central Administrative Tribunal, Guwahati Bench
since 29.9.2000 upto 17.10.2000 due to long vacation. There would be
vacation Bench of the Hon’ble Tribunal only on 17.10.2000 and
19.10.2000 but due to the nature of direction given in the impugned order
and the petitioners apprehension that the petitioner may be relieved of his
duties by his reliever; this peﬁﬁon has been filed in this Hon’ble High
Court. Ih similar circumstances, this Hon’ble High Court, on analogous
matter had entertained such petitions when the Bench of the Central
Administrative Tribunal at Guwahati was not available. However, such
petitions were subsequently transferred to the Tribunal with specific
direction and continuing the order of stay if there were any. One of such
cases was W.P.(c) No.4127/2000. If this petition is not entertained and
admitted by this Hon’ble High Court, the petitioner would suffer
irreparable loss and injuries and the object of the Office Memo. dated
14.12.83 would be frustrated.

/

That the law relating to transfer is well settled by the Apex Court; as no
Court or Tribunal shall interfere with such transfer order unless such order
id vitiated with malafide, violation of statutory rules. All matters regarding
personal difficulties/problems are to be taken up with the departmental
authorities for consideration. But in the instant case, the tmpugned transfer
order has been issued with clear malafide action of the respondent No.2
and 3, particularly the Respondent No.3 who knows well about the
petitioner when the representations were pending with him, more so on the
face of the Office Memo. dated 14.12.83. Therefore, the impinged order is
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vitiated as it is intentionally made to be with immediate effect and with
directions to hand over charge to a subordinate officer, although there is no
such urgency or exigency apparent on the face of the order. Moreover, the
Respondent No.3 has issued the order in contravention of the terms and
conditions of the Office Memo. dated 14.12.83, which has the force of law.
The petitioner acquired a right to get his transfer to a place of choice and
accordingly submitted representation naming the stations of choice but the
respondent No.2 and 3 has denied the same right to the petitioner. Hence it
is a fit case in which this Hon’ble High Court would be pleased to exercise

its jurisdiction.

That the reliever of the petitioner, namely Sri. K. Lorduswamy, Deputy
S.A., who is on leave and is expected to resume duty by 3.10.2000 is very
likely to demand handing over of charge from the petitioner and the
petitioner apprehends to be relived to by 3.10.2000 itself.

12. That the petitioner has a right to get his transfer to the station of his choice

in terms of the aforesaid Office Memo. dated 14.12.83 and on the basis of
his representations dated 21.6.2000 and 27.9.2000. Under such
circumstances, while the said representations are pending, the impugned
order dated 25.9.2000 is illegal, arbitrary and vitiated with malafide. The
impugner order being issued without disposal of then representations
amounts to violation of principles of natural justice and administrative
fairplay. The petitioner also has the right of legitimate expectation, which
has been denied to him. The petitioner deserves reward under Office
Memo. dated 14.12.83 but instead got punishment in the form of transfer
to Nagpur.

13. That the petitioner demanded justice that has been denied to him.

14. That the petitioner states that there is no other alternative and

efficacious remedy available and the relief prayed for, if granted,

shall be just, proper and adequate.

15. That this petition has been made bonafide and for the ends of justice.
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In the premises aforesaid, it is therefore,
prayed that Your Lordships would be pleased
to call for the entire records, issue rule calling
upon the respondents to show cause as to why
a writ of the nature of Mandamus should not
be issued directing the Respondent No. 1, 2
and 3 to cancel cor modify~the impugned
transfer order da ed 25.9.2000

only to the extent of the impugned order of the

Annexure- A7)

petitioner transferring him from Guwahati to
Nagpur, and to stay the said impugned transfer
order to enable the petitioner to file an
application before the Hon’ble Central
Administrative Tribunal, Guwahati Bench, as
the Bench is not available till such time when
the bench is available or for at least for one
month from today and/or writ of Certiorari to
set aside and quash the said impugned transfer
order dated 25.9.2000 and after hearing after
hearing the parties, including the causes, if
shown, and perusing records shall further be
pleased to make the rule absolute by setting
aside and quashing the said transfer order
dated 25.9.2000 and/or pass any such order or
orders as Your Lordship may deem fit and

proper.

-And-

Pending the rule, this Hon’ble Court shall also
be pleased to pass an interim order to stay the
operation of the impugned transfer order dated
25.9.2000 (Annexure A7) or the same may be
kept in abeyance.

{ And for this act of Your Lordship’s kindness the petitioner shall ever pray.
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AFFIDAVIT

1 Shri Gopal Chandra Chauley, S/O- Late Dasarathi Chauley, aged about 55 years,
resident of village Chandrapur, P.O. Bagnan, District- Howrah (West Bengal),
presently resident of Panjabari, Guwahati-37, do hereby solemnly affirm and state

as follows:

That 1 am the petitioner in the instant case, and I am fully acquainted with the

facts and circumstances of the case.

That the statements made in the paragraphs ;‘_, 2,3510,41.43. 14 £187are true
and belief and the statements made in
paragraphs..3, .. ,5,4,71‘72-12-’\/\/“/ being matters of

record are true to my information derived therefrom and the rest are my humble

to my knowledge

submission before this Hon’ble Court.

And I sign this affidavit on this 3rd day of October 2000 at Guwahati.

Lol ahy ey

DEPONENT.

Identified by me ‘
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ADVOCATE’S CLERK.
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o LY -
| This is to certify that Dr.G.C.Chauley, M.A. Ph.D., Diploma
in | Archaeology and Diploma in Museology, presently working as
Superintending Archaeologist, Guwahatl Circle ‘joined the Survey
as |Curator in 1970 and worked in Archaeological Museum, lielebid
in iKarnataka, Archaeological Museum Nalanda and Bodhgaya and
has undertaken re-organistional works there. He joined the
Group 'A' service in the Archaeological Survey of India as
Dy {Superintending Archaeologist in January 1978 and was posted
in%Bahgalore Circle where he remained upto 14 July, 1980.

| He was posted to Velha Goa as Dy.SA Museums, Western Region,
velha Goa.as Head of the western region Museums Branch w..e.f.
July 15, 1980 and continued up to August 1985. '

|
§ e has organised Archaeological Museum 0ld Goa and Lothal in
Gujarat. Subsequently he was  selected by UPSC  as
Suptdg.Archaeologist and posted in Bhubaneshwar as S.A. and Head
ofi Office of the Circle w.e.f. 16 August, 1985 to August, 1997.

He has total 13 years of experience in the Museums Branch of
ASI and has experiences in organising Museums and exhibitions,
excavations and explorations, and conservation !of monuments. tile
was responsible for = deplastering . and conservation 'of Lotd

Jagantath Temple at Puri and successfully completed the project.
| ‘ 4
E He was Project Director for Konark also from August 1997 to
April 1998. '

He has conducted . excavations at Lalitagirli .and brought to
light the relic casket and monastic complexes etc. In the 28
years -of service, he has gained 15 years of archaeological and
administrative experience in responsible capacities and ‘13 years
ofi experience in Museums which is more than the prescribed
experience by the UPSC for the post of Director General,
National Museum. ‘

| He has published over -40 research articles. One book on
Edrly Buddhist Art of India and his book on Art & Architecture

of Nalanda is in the Press., o

i |
i I wish him all success in hig future.
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' ( satya Pal )
(BONEA PAL)
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TO,
The Direstor General
irohaeological Survey of India
Janpath, New Dalhi,

¢£§rnw&¥wu1—-’*5'

Subs« Cholcest Place of Poating as per O.M. 20014 /283 B 1V
‘ dt, 14/12/1983~ reg.

HMadan v

I have completed my Two Years Tenure in GUwahati
Circle on 16 th April & achived record progress in Conser-
vation (report submitted to you 1999+2000) inspite of pro-
valing unrest & extortion etc,

Ag per above O.M.of 14/12/1883 1 am entitled to be
get posting in place of my choice in ocage I am consldaered fo-
transfer from Guwahati, I bag to gubmit following placs of
my choice viz., (i) Bhubneshwar Circle (11) Calcutta Circle
(f11)Patna Circle or Hyderabad Circle,

This is for your kind information and kboggpary act

Yours fafthfully
@,\UL/,JI Zé‘ ,/‘{; (1

( Go Co Chauley
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Government of India
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Guwahati Circle énmm .

Ambari, Guwahati - |

.2‘.7&/ 7 /_;2 qen’

To,
The Director Genetal,
Archacological Survey of India
Janpath, New Delhi - ||

Subj : Request for Transfer (o place of choice asper
O.M.No. 20014/283 - E 1V Dated.. 14-12-1983,

Madam,

i have the onour to inform you that I was transfered from New Dcihi to Guwahati vide
order No. F-3-12/97-Adm - | office order No. 77/98 Adm - L. Dt 3rd April and joined al

Guwahati being an obedierit & dutiful public servant on 17-4-1998. After my resumplion of

doty at Guwahati | am «discharging my duties with all sincerity and devotion inspite ol the

adversities and the local conditions apart from the difficult conditions as cemphasised in the
office memo dt. 14-12-1983,

That Madam [ have already completed 2 years 6 months service of my tenure posting
in the North-East Region and I am now entitled to be posted at a station of my choice. It nmay
also be noted that I have not availed any such leave or training more than 15 days at a stretch

during my tenure in the North-East Except my E.L. for about a month from 261, Jjune to 25th
July 2000. )

Be it also mentioned here that my wife is a serious patient of Diabel & acquie heart
patient, my presence is very much necessary for her proper care & treatment also.

Thercfore being the senior most S.A. with 31 years service in my credit, place this
application for your kind consideration for effecting my transfer to the place of my choice as
given below. '

(1) Calcutta ciscle, (2) Patna Circle (3) Hyderabad Circle, (4) Bhubaneshwar Circle.
For kind & sympatlictic consideration of my cnse~l—s4m#rcmaiweveﬁgr‘.uel'ﬂHu—ymn.
. . \

With profound regards.

Yours Faithfully

- MY e nes bdeodion rpel | Nﬂ%lz
iy g

Datkes Wo BA/fc '3-9‘/ & ~ddon= 151 ) ‘
vegr fetg L Tec i
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A fj N Goverrment of India
ﬂé ) N \fi Archaesological Survey of India ?F\
'ff'\Qik} 4 ' ) Janpath, New Delhi-110011,

Dated: 25-09,2000
' s eme _."":_ oL “'
CFFICBE ORDER NO, 191/2000-ADM,I o

; On the recommendation of Departmental Promotion Committee
 Group'A' Gazetted), the president is pleased to appoint the followir .
" -Deputy Superintending Archaeologist ( General Central Service Group:

i Gazatted) in the -pay scale of Rs.8000~13,500/- to the post of
‘Superintending Archaeologist in the pay scale of PselO,000-15,200/=

in the Archaeological Survey of India on promotion basis in order o'

seniority with immediate effect from the date of their actual

. assumption of charge of the post, They are posted at the places

' shown against their name on promotion, until further .orders :-

_Place of pbsts

- 5l,No.  Name ' Preseht ~on_Promotion  Remark:
1, Shri L.S. Rao S.A. (I/c), Bhubaneswar Agains-
. Bhubaneswar Circle vacant

o ‘ Circle L///» post.
2, Shri Syed Jamal Hasan 0/0 S.A., 0/0 S.Ae, - Vice S
| . } Lucknow . @Guwahati G.G,Gh.
‘ Cixcle Circle, lay, S.
' who i
Ctransi.
ed as ¢

In case the Promotion is acceptable, to the concerned of fici
~ they should convey their uncoédnditional acceptance to the direClorat
" with in one week from the date of issue of this ofdér failing whict

it will be presumed that they are not interested in their promotion
and as such 'theiir case af promotiob t& the post in question will nc
~ be considered during the next one year, -

! : Shri G.G, Chaulay,  Superintending Archaeologist, AS.Tagsl

. Guwehati Gircle is hereby posted to the O/o S,A., A.S.I., Excavatio
 Branch, Nagpur against a vacant post with immediate effect in_publi.

~

interest, e e T et - T
' Hindi version will follow - g o~ ¥l w. TN
o | | ( Satya Pal ) .
NommmEE Director{Administration )

Copy to :- T
1, Shri L.S.Rao, S.A,(I/c), Bhubaneswar Circle, _
2, Shri Syed Jamal Hasan, Deputy S.,A., Luckhow Circle, ‘
».~3. Shri G,C, Chaulay, S.A., Guwahati Circle is directed to hand ove'/
K the charge of Shri K, Lozrdu Swamy, Dy. S.A., and proceed to Nar
i ‘to take charge—of--the-O/o S.A., Excavation Branch, Nagpur, i
4, S.A., AS.I., Lucknow Circle is requested to relieve Shri Syed
| Jamal Hasan, :
' 5, BS/PA to DG/ADG/Dir(Adm)/All Direc tors/Dy.Dir,(A/C) »
6, P5/PA to Secretary(Gulture)/JS(M), Deptt. of Culture, Shastri
Bhawan, New Delhi, O
7. Pay and Accounts Office, A,S.I., New Del hi/Hyderabade
8., A1l Officems/Sections at Hqrs, Office, New Delhi.
9, All Archaeclogical Offices, . '
' 10.Dy.Dir.(OL), ‘fgrs. Office, for hindi version pleaseyg Ej

1l ,0ffice Order file/Guard file, e =
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