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‘i CENTRAL ADMINISTRATIVE TRIBUNAL ::
b GUWAHATI BENCH.
O.Ac /K% No. . 32. . . . of 2000
DATE OF DECIsTON 312001 ...

B T PETITIONER(S)

Mr C. Baruah and Mr P.]. Saikia a ADVOCATE FOR THE

T T T T T T = e e N ITTONER(S)

. VERSUS -

The Union of India and others ' RESPONDENT(S)

BFD o ey, M Cem €D e BT eay e

_Mr A, Deb Roy, Sr. C.G.S.C. . ADVOCATE FOR THE

" TRESPONDENTS

THE HCON'BLE MR JUSTICE D.N. CHOWDHURY, VICE-CHAIRMAN

THE HON'BLE MR K.K. SHARMA, RDMINISTRATIVE MEMBER

Whether Reporters of local papers may be allowed to see the

judgment ?,
To be referred to the Reporter or not ?
Whether tﬁeir Lordships wish to see the fair copy of the

‘judgment ?

Whether the judgment is to be circulated to the other Benches ?

Judgment delivered by Hon'ble Hon'ble Vice-Chairman
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
" GUWAHATI BENCH

Original Application No.32 of 2000
Date of decision: This the 9th day of January 2001

The Hon'ble Mr Justice D.N. Chowdhury, Vice-Chairman

The Hon'ble Mr K.K. Sharma, Administrative Member

Shri K. Ganesh,

Chief General Manager, Task Force (under suspension),

North Eastern Telecommunication Region,

Department of Telecom, , X

Panbazar, Guwahati. e Applicant

By Advocates Mr C. Baruah and Mr P.J. Saikia.
- versus -

1. The Union of India, represented by
The Secretary to the Government of India,
Department of Telecom Services,
New Delhi. ' ‘

2. The Senior Deputy Director General (Vigilance),
Department of Telecommunication,
New Dethi. Respondents

By Advocate Mr A. Deb Roy, Sr. C.G.S.C.

ooooooooooo

O R D E R (ORAL)

CHOWDHURY.]. (V.C.)

This application under Section 19 of the Administrative
Tribunals Act, 1985, has arisen and is directed against the order 'dated
31.12.1999 passed by the Government of India and communicated by

the Assistant Director General (Vigilance), Government of India, .

‘Ministry of Communications, Department .of  Telecommunications,

rejecting the -representation of the applicant dated 4.10.1[999 in the

following circumstances:




o#

By an order dated 18/23.9.1997 the applicant, who happened
to be the Chief General Manager, Task Force, N.E. Telecommunication
Region, Gvuwahati, was placed under suspension in terms of Sub-rule
(.2)(3) of Rule 10 of the Central Civil Services (Classification, Control
and Appeal) Rules, 1965. The said suspension order was pas:sed aé a
sequel to the arrest of the applicant at Borjhar Airport and on the
basis- of an F.LR. filed by the Execﬁtive Magistrate, Kamrup-in the
Azara Police Station. A case was registered as Azara P.S. Case No.74/97
under Section 713(1)(e). Prevention of Corruption Act, 1988. The applicant
was granted.bail by . the Special Judge, Guwahati vide order datéd
30.9.1997. It is also stated in the application that during all the period
the police did not find any incriminating material against the applicant.
Thereafter, the Central Bureau of Investigation (CBI for short) by its
letter dated 30.9.1997 informed the DGP Assam that the CBI was
1ntend1ng to investigate the case and accordmgly tlhe State Police handed
over the original case diary to the CBL The CBI reglstered a case
under Section 7 and 13(1)(e) of Prevention of Corruption Act against
the abplicant on 11.2.1998 treating the FIR of Azara Police Station
Case No.74/97 as the FIR of the said case and -it was registered and
numbered as R.C. No.5(A)/98-SHG. The épplicant earlier knocked the

door of this Tribunal challenging the impugned order of suspension

- dated 18/23.9.1997. The Tribunal issued notice to the parties and in

due course heard the application and disposed of the same by its order

dated 30.9.1999 in O.A.No.267/1998. The Tribunal considered the

respective contention of the parties and elaborately dealt with the

law as' well as instructions pertaining to suspension. The Tribunal in

its order observed that the- continuation of the order of suspension
indefinitel); is a matter of concern for all and the Tribunal after
considering all the aspects of the case found that the matter regarding
suspension was not dealt with properly. The Tribunal al.so found that

the procedure prescribed and the guidelines issued by the Government

of India were not followed. Considering all the different facets, the

Tribunal thought it fit to send back the matter to the respondent No.2

e .
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to consider the entire matter afresh taking into consideration the various
provisions regarding suspension and Government instructions. The Tribunal

also gave liberty to the respondent No.2.

2. " In terms of the order of the Tribunal dated 30.9.1999 the
applicéﬁt submitted a detailed representation narrating the facts and
the relevant law. Finally, the rﬁatter»was placed for consideration before
the competent - authority and the corﬁpetent authority turned down the
repfesentation of ‘the “applicant by the impugned order dated 31.12.1999
on the folldwing grounds:

"The President has carefully considered the submission
of Shri K Ganesh in his aforesaid representation- dated
04.10.1999. Keeping in view the fact that the offence
allegedly committed by Shri K Ganesh is of a very serious
nature, the President has observed that more important
than the burden on the national exchequer as a result of -
payment of subsistence allowance to the Officer without
getting any work from him, revocation of suspension and
giving a posting to the Officer may send wrong signals to
the fellow officers and employees and may subvert the
general discipline in the organisation. The balance of
advantage would lie in favour of continuing the suspension
of the Officer for the present, which can be reviewed on
receipt of ~ CBI's investigation report. The President has,
therefore, = rejected the aforesaid representation dated
04.10.1999 of Shri K Ganesh."

Hence this application.

3. Mr C. Baruah, learned counsel for the applicant, assailing

the above order, submitted that the concerned authority mechanically
disposed of the represéntation without applying its mind. The learned
counsel submited that the authority while dispOéimg of the representation
failed to take note of the directions of ‘thié"Thibuﬁal:::in’;rig‘ﬁtpp’e"r‘sipec-ti've
and rejected the same on -extraneous considerations. He submitted that
the suspension order is to be kept to the barest mini.mum and guidelines
and policy of the respondents also rehearsed the stand of the Government
that such order of suspension should be' turbed. to.-the minimal ,period
The alleged criminal prosecution initiated by the Sfate Police, and
later on taken vover by the CBI is unnecessarity prolonging the matter
and the delay in the name of investigation itself amounted to a

persecution. Mr Baruah submitted that the respondents instead of acting

as per the guidelines, mechanically turned down the applicant's

, representation........ .



representation without considering the spirit of the Government Circulars
issued from time to time. He also submitted :that the reasoning assigned
by the authority that reinstatement of the applicant would send wrong
signals to fellow officers and employees and -that ftmay. sdbﬁzér{tﬁtth‘éﬂ

general principles in the orgnisation, by itself, is no ground for not

‘reinstating the applicant.

4. Mr A. Deb Roy, learned Sr. C.G.S.C., on the other hand,
opposing the applicétion submitted that the authority as per direction
of the Tribunal Carefully conside,rerd the representation of the applicant
and expre‘ssed' its inability to reinstate the applicant for the reasons
enjoined ‘in the order of suspension. He submitted that the departmental
al;lthority took all the aspects into consideration and thereaffer reached
the conclusion communicated by the impugned order. The considerations
that were taken by the President were valid and lawful consideration

and thereafter the authority reached its conclusion.

5. ‘We have given our anxious consideration in the matter.
A high ranking officer of the department is placed under suspension
on the circumstances set out‘above. The order of suspension, ‘"

‘owed..'its legal pedegree and the s_arhe was passed in terms of the

CCS (CCA) Rules, 1965. The initial” order of suspension as such, is

also not very much under attack. What is under attack is the continuation
of the order of suspension. The rules read with the instructions itself -

indicate about the concern of the rule making authority for keeping

the order of suspension only for the period necessary. Unnecessary

continuance of a suspension order is depricated by the rules itself.
In the instant case, the respondents who are incharge of the administra-

tion, considering the fact situation, placed the applicant under suspension

in terms of Sub-rule 2(a) of Rule 10 of the CCS (CCA) Rules, 1965.

As enumerated and also as directed by the Tribunal earlier, the concerned

authority, namely, the employer is required to review the situation

from time to time. In the instant case the Tribunal itself directed

to consider the representation of the applicant. The respondent authority

I/\/f\/ o considered......



considered the same and turned down. The concerned authority did the
balancing work by taking the burden of the public exchequer, keeping. |
an officer under suspension and also the general discipline of the organis-
ation and the embarrassment of the authority. After weighing the same
the authority turned down the‘ representation of the applicant. IThev factors
those were takeh into consideration in reaching at the conclusion or
in the decision making process cannot be said to be patentlyvirrele\)ant
and manifestly inappropriate. The balancing and weighing of the felevant
considerations is the subject principally and essentially for the authority/
employer and not for the Courts or  Tribunals. Where, however, the
decision making process is affected by manifestly extravagant consideration
it will always be open for Courts and Tribunals to strike down - such
act as arbitrary, unreasonable and unlawful. Such is not the case here.
Prima facie, we do not find any infirmity in the impugned order dated
31.12;1999. The competent authority had the jurisdiction and decided
the same taking into consideration the fact situation, which cannot be

said to be irrelevant and extraneous.

6. Tﬁe'rﬁles and the Government instructions have provided an
inbuilt safeguard to the employees under suspension fof reviewing their
case from time to time and put the responsibility on the employer not
to prolong the order’ of suspension, *than what is more than the necessity.
The instructions e;nd guidelines lays down responsiblity on the authdrity
for periodical review of the order of suspeqsion and for that purpose
it has also armed the éuthority to press the investigating agency for
expeditious investigation and also call for report from the investigating
authority from time to time to apprise and appraise itself the situation.

It, thus, cannot be said that the authority by declining the representation

. of the applicant dated 4.10.1999 will not make the periodical review

of the.order of i$uspension.: The .rules and' the. guidelines cast a duty
on the authority to make periodical review of -the suspension order;
so much so, that discretion conferred on. the public authority is not

unfettered, but coupled with responsibility.

R
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7. For the foregoing reasoms we do not find any merit in this
application.
9. Subject to the observations made above, the application is

rejected. There shall,’ however, be no order as to costs.

( K. K. SHARMA ) ( D. N. CHOWDHURY )
ADMINISTRATIVE MEMBER VICE-CHAIRMAN



IN THE CENTRAL ADMINISTRATIVE TRIBUNAL:::GUWAHATI BENCH,

. 0.A.No, 32/2000,

Sri K.Ganesh coe Applicant.
~-Versus-

Union of Indi@ & Orse «ee Respondents.

In the matter of :

Affidavit-in-reply by the applicant
to the written statement submitted by

the respondent No.1l,2 & 3.

Affidavit-in-Reply

I, Sri K.Ganesh, S/0 Late V.Kalyanaraman,‘agei

. about 54 years, presently resident of Quarter Type

v/1, C.T.0., Compouné, Panbazar, Guwahati do hereby

solemnly affirm and state as follows -

1, © - That I am the applicant in 0.A. No.32/2000,
as such am fully conversant with the facts and circum=-

stances of the case.

2¢ That & copy of the written statement herein
after referred to as W,S, filed by the respondent No.i,
2 & 3 was served on my counsel, which was hande@ over
to me. I have gone through the same and understood the

contents there of.

Contd.....z
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3. That the statement made in paragraph 5 of

the W.S. are not wholly correct and the deponent denies
the same. In this conyi¢ction the deponent begs te reite-
rate what had been stated by him in para 5(1) of the
Origihal Application. The deponent states that the
applicant was placed under deemed suspension under

ccs (CCA) Rule 10(2) (8) only because of detention by
Assam police on 6/9/97 in connection with Azara P.S,
Case No.74/97. Subsequently the Assam Police abundoned
the investigation on 16/10/97 when they made over all
original case records to C.B,I. at a time‘when C.B.I.
had no authority to investigate into the case even though
subsequently on 22/1/98, CBI got the permission of
State Govt., to investigate into the case, the fact
remains that the cause df suspension which is due to
detention by Assam Police and investigation into the
case registered by them had ugxnxn ceased to exist

on 16/10/97 when Assam Police had enéded the investiga-
tion. Further this Hon'ble Tribunal already held in its
judgement and order dated 30.9.99 in 0.A.No. 267/97

that during the period from 16.10.97 te 22,1.98 there

was no investigation pending.

4, That with reéari to the statement maieein
para 6 of the W.S,, the deponent begs to state that
though the C.B.I. had started investigation into the
cage as per Case No.R.C.5(A)/98-SHG dated 11/2/98,
C.B.I. never detained the deponent at any time which

aﬁbﬂe S8R G&S£§§R continuation of deemed suspension

Contd,.ce03
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unde; Rule 10(2) (a) of CCS (CCA) Rules under the

investigatien by the{C.B;I. Ag C,B,I, did not detain
the applicant under custody at any time, continuation
of deemed suspension under Rule 10(2) (a) of CCS (CCA)
RulesJAi#%rd’de csdhaut s fidion -

5. That the statement made in paragraph 7 of
the W.S, are not correct and the deponent denies the
same. In this connection, thé deponent begs to state
that as per normal procedure, the C,B,I. can take over
the case record only after getting permission of the.
State Govt and only after getting perﬁission of State
Govt. ané after registering a case. In the instant
case, C.B.I, got the permission of State Govt, only

on 22,1,98 and the case was registered on 11,2.98 as

" such C,B,I, couléd investigate the case only after
i{i g& and not before. This Hon'ble Tribunal also

in the judgement in O.A.No.267/98 had held that theré
%R was no investigation pending during the period
16,10.,97 to 22,1,98,

6o That with regard to the statement made in B
paragraph 8 of the W.S,, the deponent begs to reiterate
what had been stated by him in para 5(iv) of the
Application. The deponent states further that the

' re3sons given by the respondent in their order datei‘

31.@3:99 are extreneous and REs.EE &N ana the guide -

Contd, . -‘o 4
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. 1lines 1aid down by this Hon'ble Tribunal in the
Judgément in 0.A.N0.267/98 is not at all considered,
TheAreéson that the revocation of suspension will send
wrong signal and subvért diséipline in the organisa-
tion is based on the assumption that the applicant
;s alréady~guilty without completion of investigation‘w
and without commencement of trial.The C.B.I. is yet to . B
submit the charge-sheet. This Hon'ble Tribunal in the
judgement dated 30,9.99 have already discussed the
importance of'the depaftmental ci&culars and the |
guide lines which are to be strictly adhered to by the l
aﬁthofity in case of suspension of an employee and
accordingly directed the authority to consider all
those guide lines whilé cénéidering the prayer f=m of
the deponent for revocatioﬁ of the suspension but the
authority in completef?gﬁgthe said directives of this
Hon'ble Tribunal most illegally rejected the prayer of

the deponent on extrenecus consideration.

7. Tﬁat the statement and submission made in
paragraph 9 of tﬁe W.S. is not at all correct and the
;iéponent denies the same., In this connecticn,lthe\ .
deponent begs to reiteréte what had been stated by

him in para 5(v) ‘of the abplication ds well as foregoing
paragraph of this affidavi’t. The aufhority did not
considereé\the diréction of this Hon'ble Tribunal
contained in the judgement dated 30.9.99 and passed

the order dated 31,12,99 on extraneous consideration

Contd. e .s
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unfounéed in law,The said order has been passed in
colourable exercise of power only to victimise ané

harash the deponent,

8. That the statemént mgée in paragraph 10 of
the W,S8, is denied and the deponent ﬁnxx reiterateé
what had been stated by him in para 5(vi) of the
applicatien as well as in the foregoing paragraph of
this affidavit, | o |

9, | That with regaré to the statement made in |
para 11 of the W.S. the deponent states that it is not>
at all premature to say that nothing increminating has
been foynd against the deponent even afte§:;g§%¥§‘w+

3 years of investigation.This espect of the matter has
already deadlt in by this Hon'ble Tribunal in the

judgement dated 30.9.99,

10. =~ That the statement in para 12 of the W.,S,

is not wholly correct and'the deponent begs to reiterate
what had been stated by him in para 5(viii) of the
application. The deponént states that though suspension
is not a penalty, the order of suspension is in the
x‘nafure of punishment &s it deprives the deponent of
hisifull salary and damages his reputatien beyond

repair ané this espect of the matter has already dealt
in by this Hon'ble Tribunal at para 17 of the judgement

dated 30.9.1999, and continuation of suspension has

Contd,...6
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has been discuraged, This Hon'ble Tribunal also held
that this deporent may be guilty of any offence which

is tézgecided by the Criminal Court, but that ftself
cannot give é sanction to the Department to continue

a8 person under suspension.Therefore the crder dated
31/12/99 is not only against the established guide lines
of the Deptt. but also § against the judgemeﬁt dated

30.9.99.

11, -That the stateﬁentimade in para 13 of the
W.S, are not at all correct and the deponent deﬂies the
same,The order dated 31,12,99 has been passed not only
without considering the various guide lines of the
Deptt., but alsc against the judgement of this Hon'ble

Tribunal in 0.A.No,267/98,

12, " That with regard to para 14 of the W.S. the
deponent begs to state that the respondents in their
M.P.No. 284/99 before this Hon'ble Tribunal while praying
for 2 months.time to implement the judgement dated

30.9.99 had stated that they would have to get the

- bail condition No.3 vacated by the Special Court as

the deponent may have to be transferred out of Guwahati
on revocation cf suspension, However even though the
bail condition was vacated by Special Court on 26,10,99,

the respondents had choosen to continue the suspeﬁsion

- on some extrenecus consideration., The deponent reitera-

tes the contents of the para 5(x) of the application.

Bont@eeee?
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13, | That the statement made in para 15 of the

W.S. are not at all correct and the'deponentfdenies

the same and begs to reiterate what had been stated by
him in para 5(xi) of the application as well foregoing
paragraph of the affidavit., The continuation of the
suspension of the applicant in the instant case is . “
punishment without trial and against the principle of
natural-justice. It is alse\aga;nst the public interest
as it involves payment of 75% of pay as subsisténce
aliowance without getting‘any work from the applicént in

.4

nature.

14, | That" with regard to the statement in para-
graph 16 of the W.S., the deponent begs to state that
the deponent was placed under deemed suspension under
Rule 10(2)(a) because of detention by Assam Police.
vIt'would'have continued beycndSmonth\x as per Govt,
Rules only if the case was taken up for prosecution by
'Assam FPolice.But xihﬁ Assam Police having ended thei;
investigation on 16.10,97, there is absolutely no ground

to cohtinue the deemed suspension beyond 16.10,97,

15, That the statement made in para 17 of the W.S.
are not wholly correct and the deponent denies the
same.The'depcnent states that continuing the suspension
for nearly'3 years without any chérge-éheet is clearly
illegal and amounts to a penalty.Bven to continue the

suspension beybnd six months as per Sovt, guide lines,

T Contd....S
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the investigating agency must have categorically

stated that there is enough increminating material to
establish the commission of the offence and that

the charge sheet would be filed shortiy and that reins-
tatement of the delinquent would hamper the investiga-
tion, However in this case nothing increminating has
been found even after nearly 3 years of investigation
but the suspension of the deponent has been continued

indefinately.

16. That the statement and sﬁbmission made in
paragraph 18 of the W.,S, are not at all correct and
the deponent denies the same.The depbnent'states that,
the money allegedly found in possession of the deponent
is well accounted and has already been claimed by a
businessman of Arunachal Pradesh in his petition No.
289/98 before Hon'ble Gauhati High Court. The allega-
tion against the deponent is bageless and no incremina-
ting material has been found against the deponent

to connect with the said offence even after completion

of nearly 3 years of investigation,

17. That the submission made in para 19 of the
W.S, are totally baseless in view of the facts and
circumstances stated by the deponent in the originél
application as well as in the forgoing paragraph of
this affidavit,The respondent authority most illegally

Contd. eeed
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in colourable exercise of power without considering

the guide lines of the Deptt. and in complete definance
of the direction of this Hon'ble Tribunai comtained in
judgement of 0,A.No.267/98 has continued the suspensién

of the applicant kstmmtk indefinitely.

18, That vide M.P.No,284/99, submitted by the

respondent authority before this Hon'ble Tribunal having

accepted thé judgement and order dated 30,9,99 passeé
by this Hon'ble Tribunal and on the basis of the sa;i |
sﬁbmission of the respondent authority, this Hon'blé
Tribunal vide order dated 9,11,99 having granted 2
months time only to implemeﬁt the said judgement, but
the order dated 31.12.29 issued by the respondent
aﬁthority without implementing the direction contained
in the saié judgement dated 309,99, the said oréer

is against the said judgement dated 30,9,99 and liable
to be quashed,The deponent states that ground, assigned

in the order dated 31,12,99 having not founded on

law and untenable and the same having clearly suggesting

Bhe vindicting'ness attitude of the respondent autho-
rity even if the matter is remanded back to the autho-
rity, the deponent will not get any justice as such
the respondent authority may be directed to revoke the
suspension of the deponent and reinstate him forth-

With.

Conté,sss10
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19. That in the W.S. the respondent
authority having only repeated the grounds

which have already been adjudicated upon by

this Hon'ble Tribunal in 0.A, No.267/98, clearly
suggest that there is no valid reason with the
respondent authority to continue the suspension
of the deponent'for indefinite period, as such
the impugned order dated 31,12,99 is liable to
be quashed and denied the respondent authority

to reinstate the deponent forthwith,

20, That the statement made in paragraph 1

s 19 _ of this affidavit
are true to my knowledge and .those made in para-
graph | of the affidavit
being matters of record true to my information
derived therefrom and rests are my humble submi-
ssion, And I sign this affidavit on this the'Q§nﬁay
of MPpg. » 2000,

Komsre .

Signature of the Deponent
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n; - CRIGINAL APPLICATION NO* 33 /;w'DZ)

"a) Prescribed:

b) Aépllcant Name: /12 ¥i G;bﬂﬁvb?LQ
c’ ReSppndents union of India &oOrs.
a) No Of application: e7e .

l. Is‘the application in the proper form :- Yes /‘ya/f'

2. &hether name descrlptlon and adress of all the paper been: Yes/’yg/’

'furnlshed in cause title.
3. (abHes the application been duly 31gned and verified: Yes/‘ye’/
b)Have the copies been duly signed : Yes '/ No.

c) Have sufficient nmmber of copies are the application: Yes/ Mol
j been filed.

4. Whether all the necessary parties are impleaded : Yes //ye/
5."Whether Engllsh translation of decuments in a Language: Yés/,N/“
6. ls ithe application in time :- Yes/<ue”’/ '
7. Has the application maintanable : Yes/ yz’/'
8. Has the Vakalatnama/Memo of Apperance/authorisation: Yes/
9. Is. the application accompanled by IPO/BD/for Rs, 50/..C¥;Z. ,§‘§ﬂ./0

: dta.q.7+)- 2000
10 Has}the impugned order origlnal/duly attested been filed: Yes//Ne”
o 11. Have ligible copies of the annexure duly attested been filed:-Yes/NG.
12. Has the Index of decuments been filed all available :Yes/NoT

13. Has the declaration as required by item 17 of form : Yes/ng/
form been filed. '

14. ave required number of envoloped hearing full adress: }E/7N
of the respondents be¢en filed.

15. Have thgquired number of envoloped.

a)Mhethcr the relief sought for arises out of the Single:~ }eﬁ?i\T ..
cause of acticn.

b)Mhether ‘any Interim relief is prayed for : Yes/ Nov
16.|Jn\case an for condonation of delay is filed is it supported:YesANéT
!&y;an affidavit of the application.
17. Whéthér this case can be heard by Division. Bench/ S;;g&s’ﬁghch.
18. IAny po;nt other point:- | ' ' :
19.|Result of the scrutiny with initial of the ucrutlny clerk:

, Q0
i: i ' qy%;
WSection Offlcer. DY. TRAR

K]
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 APPLICATION (FDEP SECTION 19@F THE ADMINISTRATIVE
TRIBUNAL ACT, 1985, '
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0.A. NO, 5232, /2000,
| -

Sri K.Ganesh ~——-~ Applicant.

- V8 -

Union of India & Ors.- Respondents.

Description of Documents Page Mo,

relied upon

/Abélication | 1to 02
Annexure - A : . 23
Annexure - B 24
Annexure - C 25 - 30
Annexure - D : 31
Annexure - E | 32 - 49
Annexure - F 20 - 61
Annexure - G 62563>
Annexure - H ‘ 6@ |

of Tribunals Office

Date of filing :-

Registration No.,:-

Registrar,



AR ‘
Genial Adm&sistrativa Tribunel

78 10 B
ﬂﬂﬁdﬁ?ﬁwﬁz | | 5%

° -h
’3\;1wahati 3enc \

/ P

IN THE CENTRAL ADMINISTRATIVE TRTI BUNAL ¢ : : GUWAHATI BENCH.

%

e s R } " ;i ’?
1
£

Q.A.NoO, 3:2 /2000

BETWEEN

shri K.Ganesh,

Chief General Manager, Task Force (under suspension)
North Eaétern Telecommunication Region,

Department of Telecom,

4th Floor, Dr.Burman Building,

Gogwami Road, Panbazar,

Guwahati - 781001,

see Applicant.
«AND = |

1. Union of India |
Represented by the Secretary to the Govt.
of quia, Department of Telecom Services,
Sanchar Bhawan, 20, Ashoka Road,

- New Delhi,

2. The Senior Deputy Director General
(Vigilance), Department of Telecommuniation,
& West Block No.l, Wing No.2, Ground Floor,
R.K.Puram, New Delhi-110066.,

coe Respondents,

Particulars of the Applicant

(1) Name of the Applicant

.

‘Shri K.Ganesh.
(ii) Name of the Father s Late V.Kalyanafaman.-
(1ii) Age of the Applicant : 54 years,
(iv). Designation and | Chief General Manager,
: Particulars of office Task Force,North Eastern

in which employed, Telecommunications Region,
' Deptt. of Telecom.

L 2]

Contd’.ﬁ.'z/- .
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(v) Address for service : Quarter Type-V/I, C.T.O.
of Notices, Compound, Panbazar,

Guwahati - 781001,

Particulars of Respondents:

(1) Designation & office : 1, Union of India, represen-
address, : A

ted@ by the Secretary to the

Govt,of India, Deptt, of

Telecom Services, Sanchar

Bhawan, 20 Ashoka Road,

Néw Delhi - 110001,

2. Senior Deputy Director,
e | ' . (Vigilance),Departmenf of
Telecommunications, West -
Block Ne,1, R.K.Puram,

New Delhi-110066,

(ii) Address for service : (Same as above),

of Notices. .

Details of Application

l. particulars of the order against which the applicaticn

is made ;=

- The application is made against the following
order :=- Qraer under No, 9-79/97-Vig.1/Pt. 2 by the Govt.
of India, Ministry of Communication, Deptt, of TelecommunifA
cation and communicated through the Asgtt, Director
General (VIG), rejecting the representation dated 4,10,99
submitted by the applicant for revocation of the order

No.9-79/97-Vig.1 dated September 18/23,1997 in persuance

Cf ...
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Of the direction of this Hon'ble Tribunal fide Judgement
and grder dated 30th day of Sept,1999 passed in 0.A.No.

267/98.

2, Jurisdiction of the Tribunal - The applicant declars

that the subject matter of the order against which he

wants redressal is within the jurisdictionof this Tribunal,

3, Limitation :-

The applicant further declars that the applica-
tion is within the limitationpresceibed in Section 21 of

the Administrative Tribunal Act, 1985,

i

4, Facts of the case -

(a) That the applicant is the Chief General
Manager, Tagk Force, North Easfern Telecommunication,
Region, Deptt, of Telecom. {(presently under suspension).
The applicant has been in service in the Deptt. of
Telecom Govt,of India as a Group A Official since
December, 1968, He has worked in various capacities
in Bombay, Ahmedabad, Madras and Saudi Arap (on deputation),
He joined as Chief General Manager, Task Force at
Guwahati on 25.9.96. The.applicant has served in the
department for nearly 30 years with'unblemish.service

record,

(b) That on 6, 9.97, the applicant was arrested
- 8t Borjhar Airport and on the basis of an F.I.R, filed

by the Executive Magistrate, Kamrup in the Azara Police

Station, eees
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Station, a case was registered being Azara P.S.Case
No.74/97 U/S i;B(l)(e) Prevention of Corrﬁétion Act,
1988, It was alleged in the FIR that currency amounting
to %.25,31,20Q/§ was found in his bag, suitcase and

Luggage,

(c) That subsequently vide order dated Sept,
18/23 1997 of the Govt.of India in the Ministry of
Communication, Deptt, of Telecommunication, it was
ordered that the applicant is deemed to have been
suspended with effect from the date of his detention
i.e. 6th September, 1997 in terms of Sub Rule 2(a) of
the Rule 10 of the Central Civil Services (Classifica=-
tion, Control and Appeal) Rules, 1965 and shall remain

under suspension until further orders",

A copy of the aforesaid suspension order

dated 118/23,1997 ig gpneked as Annexure=A,

(a) That the applicant was granted bail by, the
Special Judge, Guwahati in connection with the afore-

{ .
said case vidﬁits order dated 30,9,97 on condition inter

alia that the applicant should be available for inves-

"tigation whenever required and that the applicant shall

not leave Guwahati wi%hout prior permission of the

court,

A copy of the aforesaid order dated 30,9.97,
granting bail to the applicant is annexed as

Annexure-B,

(6) ce
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(e) That the applicant states that during a1l

these days, the police did not find any increminating
material against the applicant. However the Central
Buraue of Investigation - C.B.I, ¥ide letter dated
30.9.97 informed the D.G.P.,, Assam that as the gccused/
applicant involved in the aforesaid case is a Central
Govt, servant it is intending to investigate the case
and accordingly, the B.G.P. on 4.10.97 directed the
D.S.P.(City) to handover the original case diary to
C.B.I. and the DU,s,P, (City) oﬁ 16,10,97 directed the
Officerhin;charge Azara P,S. to hand over the original
case diary to C.B.I. and a¢cordingly original case diary
was handed over to C,B,I. Thereafter the C.B.I. vide
its letter dated 28,11,97 sought the consent of the
State Govt. for taking up the investigation of the
caée and the State Govt, vide its letter dated bioe's e
22,1.98 issued fhrough the Deputy Becretary (Political)

exppessed tts no objection,

(f) That thereafter the C.B.I. registered a
case under Section 7 & 13(1)(e) of Prevention of Corrup=-
tion Act against the applicant on 11.2.98 treating the
F.I.R, of Azara p,S.Case No.,74/97 lodged by Sri Dinesh
Sharma, Executive Magistrate, Kamrup, as the FIR of the
said case x which registered and numbered as Crime No,
RC S(A)/QS-SHG. and C,B.I. comWenced Investigation in
the case, but till today the C.B,I. has not arrested the.

applicant in connection with the said Case,

A CODPY eoe
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A copy of the F.I.R. in Crime No.RC5(A)/98~
SAG pending before the C.B.I. is annexed as

Annexure-C,

(g) That on the otherhand the applicant submi-
tted an appeal dated 3,.11,97 pefore the Chairman Telecom
Commi ssion, Sanchar Bhawan with @ copy to the respondent
No.?, praying for revocation of the aforesaid suspension
order. However, the applicant received no response to
his appeal, Accordingly the applicant submitted another
appeal dated 23,12,97 before the Hon'ble Minister of
Communication, Govt.of India praying for revocation of

the suspension.

(B That after a long wait the application
received the Memorandum bearing No.9-79/97—VIG.i/Pt.dated
24th August, 1998 from the Govt. of India in the
Ministry of Communications (Deptt. of Telecommunica-
tions) signed by the Asstt.Director General (VIG-A)
informing the applicant that his representstion dated
23,12,97 has been carefully considered by the President
who has found no justification for revocg;ion of his
suspension for the present. The applicant ﬁas also
further informed that it was decided that the aPplicant's
Head Quarters during suspensdon should be shifted from
Guwahati to Gazibavad, '

A copy of the aforesaid Memorandum dated

24th Auguxt’98 is annexed hereto g§s Annexure-D,

h) ...
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(1) That on receipt of the aforesaid memorandum
the applicant has submitted a letter dated 7th Sept'98
to the respondent No.2 requesting that his Head Quarter
mdy be retained in Guwahati in view of the on going
C.B,I, investigation-for which the presence of the
applicant would be required at Guwahati and in view
of the conditions placed in the order of bail. Further
the applicant also submitted another letter dated |
9.9.98'to the respondent Né.z once again requesting
for revocation of the suspension order.,

(j) That the applicant states that although,
the respondent authority did not reply to the represen-
tation dated 7.9.98 andy 9.9.98 submitted by the
applicant, however at the request of the respondent
authority, the Investigation Officer of the C,B.I. 32xm
filed a petition on 16,12,98 before the Court of
Special Judge, Assam praying to W@a&ive the condition
imposed upon the applicant while granting bail to the
applicént vide order dated 30.9.97 that the applicant
shall not leave the jurisdiction of the court without
brior permission of the court.

(k) That the applicant states that as the
respondenﬁ authority did not reply to the aforesaid
representations dated 7.9.98 and 9,9.98, and the
applicant was continued mx under deemed suspension
more than 1 year without any just cause, he filed an

application before this Hon'ble Tribunal on 20,11,98 for

quasghing ...
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quashing the order of suspension of the applicant
bearing No,9.79/97-Vig-I dated September 18/23 1997 .

which was registered and numbered as 0.A.No,267/98,

| (1) That after héaring both the parties, this
Hon'ble Tribunal vide judgement and order dated 30th
Sept,199%, had finally disposed of the Original
application No,267/98 with the observation that the
matter regarding suspension of the applicant had not
been propérly dealt with by the authority and thé
procedure prescribed and the guide lines issued by
the Govt,cf India have not been follo&ed. It was further

observed that almost two years have passed but the

-applicant-is still under suspension, Therefore, this

Hon'ble Tribunal had sent back the matter to the

'.respondent authority to consider the entire matter

a fresh taking into consideration of the various
provisions regarding suspensions and the Govt. instruce
tions. Liberty was also granted to the applicant to
file another representation giving details of his
claim with & direction to the respondent authorities'Jl
to take into coﬁsideration of the same and dispose t
of the métter by reasoned order within a period of

3 x#X weeks from thedate of submission of the repre-
sentation, It was further categorically directed by ~
this Hon'ble Tribunal that if/ige openicn of the
respondent authorities, the order of suspension under
the provisions of the Rule and the Govt.instruction

should not continue and at the same time the applicants

continuance in Gﬁwahati is detrimental to the interest

Of oo
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of the investigation the authority should approach

the special Judge,Guwahati for modification of the
conditions imposed in the order dated 30,9,97 and
thereafter if the condition so imposed by the Special
Judged are changed, transfer the applicant to a distant

place.

A copy of the judgement and order dated
30.9.99 passed in 0.A,No,267/98 aforesaid is

annexed as Annexure=E,

{(m) That the aforesaid judgement was paésed
by this Hon'ble Tribunal, having found from the materials
subm;tted on behalf of the respondent authorities by
their counsel as well as on the submissions made by
both the parties, that deemed suspension was passed
W.e.ﬂ; 6.9.97 and the applicant was released on bail
on 30,9,97, but till now no charge-sheet has been
filed and that the counsel for the respondents 3x®m could
not show whether the officer suspending had written to
the higher authority regdrding the necessity of
continued suspension and besides during the perioé
from 16,10,97 to 22,1,98 there was no investigation
pending and the applicant was also not under any
detention., It was observed that the respondent authority
could not show anything from the record as to what
steps haVe_ﬂ been taken during these period and ndthing
" was shown that anything We&e minating was found against

the applicant from the date of registering the case

Oofnl s
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on 6.9;97 till now, In the aforesaid judgement, it was
further observed that the applicant may be guiity of

any offence which is to be decided by the Criminal

but that itself cannot give a sanction to tﬁe authority
to continue 2 person under suspension. The Hon'ble
Tribunal also referred to the various circulars and,
office memorandum issued by the Central Govt., applicable
td the Central Govt. servants which suggests that the
period of suspension should be kept to the bare minimum.,
The Honfble Tribunal also referred to the provisions of
Rule 19(1) of Centrallivil Services (claésification;
control and Appeal) Rules, which empowered the authority
to place a Govt.servant under suspenéion as well as

Sub Rule (2)(2) of the aforesaid Rule 10 which provides

for deemed suspension of a Govt, servant,

(n) That in persuance of the aforesaid judge-
ment and order dated 30,9.99, the applicant submitted
@ detail representation before the respondent authorifies
on 4th Oct,1999 along with the certified copy of the
judgement of this Hon'ble Tribunal for revocation of
his suépension at the earliest before expiry of 3

weeks,

A copy of the aforesaid representation dated
\ .
4th Oct, 1999 submitted by the applicant is

annexed as Annexure-F,

(O) L
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(o) That in the meantime vide order dated
26.10.99, the Special Judge, Assam had vacated the
condition No.3 of the order dated 30,9.,97 relating
to grant of bail of this applicant, and the copy of the
sajid order was also furnished by the applicant to the

respondent authorities,

(p) That as the time granted by this Hon'ble
Tribunal to implement the aforesaid judgement of this ’
Tribunal was not found to be sufficient by the respon-
dent authorities, the respondent authorities had
submifted an\application before this Hon'ble Tribunal
for extension of kix time for further two month to
'implement the said judgement of this Hon'ble Tribunal
and the said application was registered as M.P,No,
284/¢9, In the said Miscellaneous Petition, the respon-
dent authorities accepted the judgement and order
dated 30.,9,99 passed by this Hon'ble Tribunal and
accordingly; vide order dated 30,9.99, this Hon'ble
Tribunal had allowed further 2 months time w.e.f.
19.11,99 to implement the aforesaid judgement and order

of this Hon'ble Tribunal,

A copy of the aforesaid order dated 9.11.99

is annexed as Annexure-G,

(q) That thereafter on behalf of the respon-

dent authorities the Agsistant Director General (VIG)

had ...
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had communicatrd the order No.9-79/97-Vig~1(Part-iI)
dated 31st Dec'1999, to this petitioner to the effect
tﬁat the President has rejected the representation

of the applicant dated 4.10.99. On the ground that the
offence allegedly committed by the applicant is of a
very serious nature and keeping in view of the said
fact,-thé President had observed that more important than
the burden on the nafional exchequrevas a result of
payment of subsistance allowances to the officer
without getting any work from him, revocation of sus-
pension and giving @ posting fo the officer may send

4 wrong signals to the follow officers and employees
and may subvert the general discipline in the organi sa-
tion and that. the balance of advantage would be in - |
favour of continuing the suspehsion of the officer for
the present which can be reviewegfg:B.I's investigation

Report . '

A copy of the aforesaid order NO,9-79/97-VIG 1
Part-IT dated 31.12.99 is annexed as

Annexure-H,

5. Grounds for Relief with Legal Provisions :

(1) That vide order dated 18th Sept, 1997,
the applicant was placed under suspensioﬁ in tefms
of Sub Rule 2(a) of Rule 10 of the Central Civil Services
-(claésificatibn Control and Appeal) Rules, 1965 until

further orders with effect from 6th Sept'1997 as the

applicant ...
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applicant was arrested by Assam Police in Azara P.S.
Case N0.74/97 on 6;9.97 and was detained in custody
for a period exceeding 48 hoﬁrs. The applicant was not
suépended in terms of Rule 10(1) (a) or (aa) or (b) of
the aforesaid Rules. The Assam Police having abundoned |
the investigation on 16/10/97 and handed over the
entire case record to the C.B.I. who had no power and
authority to investigate the matter, for all practical
purposes tﬁe Azara P,S.Case in connection of which, .
the applicant was arrested and detained in custody had
come to an end, and the respondent authorities,lthere-
fore on 16/10/97 ocught to have revoked the suspension

and ought to have reinstated in service.

(ii) That the C.B.I, had acquired the
jurisdiction to investigate the matter only aftér it
~ received to objection from the State Govt on 22.1.98‘and
formally started investigation by lodging the F.I.R,
on 11,2,98 but the C.B.I. at no point of time had
arrested or detained the applicant noReVef requested
- the respondent authoritieé to keep the applicant under
suspension. Therefore, the respondent authorities had
no power and jurisdiction to ® keep tﬁé applicant
under continued suspension on the ground of pendency

of Criminal investigation by the C.B.I. in Crime No.

R.C.5(A)/98~SHG,

(11i) That when the application was deemed

to be under suspension under Rule 10(2) (a) of the

Rules, «es
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Rules, and the authority who arrested and detaineé

the applicant in custody for more than 48 hrs. has
abundoned the investigation on 16,10.97 and no other
authority thereafter legally investigated any offence
against this applicant till 11.2,98, the respondent
authority ought to have revoked the order of suspension
of this applicant as per Ruleilo(s)(c) of the aforesaid
Rules as well as as per OM No.11012/16/85-Estt..(3)
dated 10th January 1986 applicable to Central Govt.

service,

(iv) That this 3on'ble Tribunal having
directed the respondent authorities vide judgement
and order dated 30.9.99 passed in 0.A.No0.267/98 to
follow the procedure prescribed and the guide lines
issued by the Govt. of India while dealing the matter
regarding of suspension of this applicant, the respon-
dent authorities ought to have considered the said _
guide lines and follow the procedure prescribed whiié'
considering the matter of suspension of this épplicant
as well as his representation dated 4,10,99, But the
same having not been done and the representation of
the applicant dated 4.10.99 having been dismissed on
extrem@®is consideration such as revocation of suspension
and giving a posting of the officer may send wrong
signals to the fellow officers and employees and may
subvert the gghéral discipline of the organisation,

vide order dated 31,12.99, the said order is illegal .

and ...
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and liable to be cquashed and the respondent authorities

may be directed to reinstate the applicant forthwith,

(v) That there is no whisper'in the impugned
order dated 31st Dec'1999 that the judgement and order
of this Hon'ble Tribunal dated 30.9.99 passed in 0.A,
No.267/98 has been considered or the provisions of
Rule 10(2) (a) or 10({5)(c) and the different circulars
issued by the Govt., of India regarding revodation of
suspension have been considered by the respondent agthc;
rities while representation of this applicant and the
said impugned order having been passed clearly with the
view that suspénsion of this applicant can ba revigwed
on receipt of the C.B.I's investigation report, the
said impugned order is patently illegal without juris-
diction, non application of mind and liable to be
gquashed. Consequently, the order of suspension of this
applicant under Rule 10(2)(3) of the aforesaid Rules
dated 18/23 Sept,199;:¥gvoked and the applicant may'be

reinstated in service,

(vi) That the applicant having been suspended
under Rule 10(2)(a) of the aforesaid Rules not’becéuse
of any arrést of detention by the C,B.I, and[or because
of investigation by the C.B.I. but applicant having
been sus?ended because of deteﬁtion by the Assam Police,
the impugned order dated 31lst Dec'1999, of the respon-
dént authority rejecting the representationof the

applicant with'the view that suspension of this

applicant ...
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applicant can be reviewed on receipt of the CBI's
Investigation report is extremely illegai, witbdut
jurisdiction and liable to be quashed, and conséquently,
the respondent authorities may be directed to reins-
tate the applicant forth with by revoking the order of

suspension,

(vii) That neither the Assam police nor the
C.B,I, having reported the respondent authorities that
there is any incriminating materials against this
dpplicant ki nor there is any material before the
respondent authorities to show that this applicant isg
in any way adversely involved in the organisationof the
respondent authorities, the }ejection of the represen-
tation dated 4.10.99 of this applicant vide order
dated 31st Dec,1999 on the ground that the revocation
of the suspension and giving @ posting to the applicant
mady send wrong signals to the fellow officers and
employees and may subvert the general discipline in the
o;ganisation is extremely illégal without any basis and

liable to be quashed.l

(viii) That this Hon'ble Tribunal vide judge-
ment and order dated 30.9,99 passed in 0.A,No,267/98
having held that the applicaht mady be guilty of any
offence which is to be decided by a Criminal Court but
that itself cannot give a sanction to the authorities
to continue 4 person under suspension, the respondent

duthorities vide impugned order dated 31,12.99 had

disregarded e e
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disregarded the said observation of the Hon'ble
Tribunal and dismiss the application of this applicant‘
holding that the offence allegedly committed by this
applicant is of a very serious nature.Therefore the
applicant submits that the impugned order dated 31st
Decv1999 refusing to revoke the suspension of this
applicant is a penalty and it goes to the root of the
sCope and-object of suspension. Therefore the saigd

order dated 31,12,99 is &% liable to be quashed, -

(ix) That the impugned order dated 31st Dec,

1999 disregarded the judgment of this Hon'ble fribunal

as well as Various circulars issued by the Govt.of India
in dealing with the suspension ofvan employee and
pressed the opénion that the applicant would be conti;
nued under suspension for indefinite preriod, Therefore
the impugned order dated 31,12.99 is & liable to be
quashed and the respondent authorities mdy be directed
to reinstate the applicant forthwith by revoking the

order of suspension.

(x) That the respondent authorities in M.D,
No, 284 of 1999 while praying for extension of time to
implement the judgement and order of this Hon'ble
Tribunal having accepted the order dated 30.9.99
aforesaid and only for some time was prayed for
implementation of the same, the respondent authority
ought to have considered and accepted the‘saidijudgment

and order and %y implement the same, But while passing

the cee



L e %f‘m wfast U1 o . Q@

..., sdministrative Tribunal

28 Jay 10

R AT
- 18 -gunonati 3ench

the impugned order dated 31.12.99, the respondent

authorities having left out the said judgement and

order of the Hon'ble Court from consideration, the

said impugned order is illegal and liable to be qpasned.

It appears that extension of time was obtained from

this Hon'ble Tribunal by committing fraud on this
Tribunal and such action of the respondent authorities
may be discouraged by this Hon'ble Tribunal, under the
circumstances, the respondent authorities may be

directed to reinstate the applicant forthwith,

(xi) That the impugned order dated 31,12,99

- having passed without considering the direction issued

by this Hon'ble Tribunal- in the judgement and order
passed in 0.A.No.267/98, and without considering the

provisions of Rule 10{2) (a) and various circulars issued

- by the.Govt.of India - the said order is actuated by

malice in law and liable to bg quashed,

(xii) That the respondent authorities have
failed to see the differences of suspension under
Rule 10(1)(b) and 10(2)(a) of the aforesaid Rules.
Therefore the said impugned order dated 31,12.99 is
liable to be quashed, and the respondent authorities

may be directed to reinstate the applicant forth with.

(xiii) That although suspension is not a

bunishment, but, in the case of the applicant suspension

has ...
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has amounted to punishment as the same has been
dlready prolonged for more than 2 years although he

has not yet been found guilty.

(%iv) That suspension brings uﬁon a Go§f.
servant consequences far more serioué in nature than
several of the pendlties mentioned in Rulell of the
C.C.8 (C.C.A.) Rules, 1965, In the case of the
applicant the prolonged sﬁs@ension is resulting in
grgve hardship to the applicant in as much as not onl&
he is not allowed to perform his legitimate duties and
earn his.& fully salary and.allowances, but also the
prolonged suspension is having a dis3strous impeét
on the fair name and good reputation built up by him

in the course of his several years of service,

(%) Thét it is most unjust and arbitrary
on the part of the respondenté to continue the aﬁpli;
cant under suspension indefinetely with no end in view,
thereby placing the applicant under disability and

distress for an indefinite period,

6, Details of the Remedies Exhausted se
(a) That the applicant declares that he has -
availed all the remedies available to herein under the

relevant service Rules,'

{b) In response to the representation dated

' 4,10,99 the respondent authority vide order No,

ContBesses
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No,9=79/97-Vig.1/Pt,.2 dated 31.12.99 has rejected
the prayer of the applicant to revoke the suspension

order No,9-79/97-Vig.1 dated Sept-18/23,1997,.

7. Matters not previously filed or pending with any
other court. '

The applicant further declars that except
the répresentation mentioned above, he had noé pre-
viously filed any other application, writ petition
or suig regarding the matter in reépect of which this
application has been made, before any court of Law,
or any other authority or any other Bench of the
Tribmnal or nor any such épplication writ petition'or
suit is pending before any other court,

4

8. Relief Sought :-~

In view of the facts and grounds mentioned

-above, the épplicant prays for the following relief :-

(a) That the order No,79/97-Vig-1/Pt.2

dated 31;12.99 issued by the Govt.of India communica-

ted through the Assistant Director General (VIG) rejec-

ting the representation dated 4,10,99 of the applicant

may be quashed.

(b) The respondent authority may be directed

to reinstate the applicant forthwith by revoking the

suspension ...
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suspension order No,9-79/97-Vig.,I dated Sept, 18/23,

1997..

9, Interim order if any prayed for :-

No interim order is prayed for in this

application.
10, This application is filed through Advocate,

11, Particulars of the I.P.0., in respect of the applica-

tion Fee, _

(11) Name of the Issuing Post Office uenuduliM o
{iii)Date of I.P.0. AR [ dooc

(iv)Post Office at which

payable, (;‘b¢s§dh&$g |
| B PR,

12, List of Enclosures :=

(1) This application.
(2) Annexure - A to §

- (3) Vvakalatnama
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I, Sri K.Ganesh,Son of Late V.Kalyanaramany aged
about'54'years Presently résident of Quartér'Type-VfI,C.T.O.
compound, Panbazar, Guwahati do here by verify that the .
contents of paragraphi 2,3,4Q) to q(d) , 4@ 4w, 4\0 4 e 4,99 od etﬂsz%
are true to my personal knowledge and those made in
paragraph 4{&) — are true to my
information derived from the record through my counsel
which I beleive to be true and the contents of 4), 4«3), 4P
Rarasraxkh _ are true to my informationderived
from the records which I also believe to ke true and
paragraphs 5Q@) %o 5(xv) . are beleived
to be truezon.legal advice and that I have not supressed

any material facts,.

& 1. 2 0006.

)
1))
+
o
')

PlaC@>: Srorase) v Signature of th@'aéglicant.
To,
Registrar,

Central Administrative Tribunal, -
Guwahati Bench,

-
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bovarnmant of Indan/

Ministry of Communlcatfqé:\\
al

DepaerenL of Telecommunic

o la 0, 9%
QIS fask Farct >
WBBt Block A I, Wing # 2, Ground Floor, E‘R“?ﬁfﬁﬁ///
: .,p3ﬁ§ New Delhl - 110 066.

:;'.“_ = .Dated Septemb?r 18, 1997
O \ ' o
| QR D ER A
:wﬂ{r-fﬂf- C @ﬂWHEREAS: a case against Shri K- Ganesh, Chief

"General’ Manager, Task Force, North Eastern Telecom.

Region in- respect of a qumxnal offence is under inves-
tlgatlon.ﬁ-u'

.
Soa

was de-
exceed-

AND -WHEREAS the sald Shr1 K Ganesh
talned in” custody on 06.09.97 and for a period
ing forty=-eight hours.

A

S * NOW, THEREFORE, the said Shri K Ganesh is
" deemed to have been suspendad with:ieffeact from the date
W- of detention, i.o0. the 6Lh Soptember; 71997 in termi—of
- ! sub-rule, (2)(a) of Rule 10 o£ the Central Civil Serv-
" i ices (Claggification, Control “and Appeal) Rules, 1965,

- and shall nemaln under suspen31on until further orders. .

C
TR .

By‘order and in the name of the President.

sd /-

SR S : [ D H SARKAR ]

‘ v”f,Qw- | . DIRECTOR[VT]) *

Shri K- Ganesh

Chief General Manager
Task Force

. North-Eastern Telebommunication Region
,Guwnhati =3, ) !

( Through Chief General Manager, Assam Telecom. Circle
Guwahati )

- s

T lr2 L.

I
e s e BTSRRI A+ ¢ 1
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K.Das,
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4 f . . 2 applicativn ivt Supy o C s [ Ju m ey -
?! Date on which ihe copy we? 1sady ar Jalivery ;?'//C'/ 27
PRI HE ALK nuun 7././0/()7

Swte of making vvor-the cop

[ ;Tf' ¥ z/
2
2 Ea - - e Jldd.‘l?//‘//7
A 3 Count of. Special Judp:

. Assed Guwahat!

DISTRK TS

IN THE COURT OF
NO. .

JISTRATES RLCCRDS

\
AZATA P.5. Cis80 \-)\
N TR AR lWe '{lomz
OB I8 OF g

VBRSUS

o eem 0o ommmant

¢ tapsl No,
of Otdu

Date

- —

l . VRDBA ! C . Sl

. mees

A 39/9/917

B R Coxwldcri.ug the ubove fLecls uid Lliie prygross ;

i Seen lie buil petilion oL‘.t.hie accused ive Ganesh
ilea.d the  learned advocnte for tle accused amd tie

-

louried o1’ Porused e Ch. .

% . From We Caae Diary, 1L i acen tiatb

Lhe uccused wus thorouphly ;ast('l‘l'ogtxted Ly bl Ju.
Ihe nccused is lu Judl hagot alice VF D9 amd prrlur

w Lt Lie was in l‘auco cusody| Lor 10 Jayue Slie U

“hus ot prlayed ror m\y furur Yo reuanid ol i
‘gﬁ. ncoused. ‘ L | '.’ o

4

-
.
A
- -
C - aedi -

-,

ol the lnvest.lgal..l.ou wade by LhJ Ju the prajer of ] o

N S

the ucx._usoc._l is uallowed. : o .
KRR o ‘ A
v TDQ accuged he Uamesh ia Inanud o gu un bull —
ol 8. )0 0U0/= with onw luunl. surety ol the Llke

——

’ ‘A> " v ‘ Ed

umoun.

O T W gy S

l on the fullowlng c.udltlom - |

(1)

ol tue case in any wanwer or directlys or lmdirectlyWw

That he shull mot fnterigre in Ue investigatiw

. m—a—— -

make uny inducement or threat Ll any person ucquulnted

|

with the facts of Lhe cnsce
That he shall surremder hie pasupurt before

(LL)
tnls court. :

(iU)

n- o Cora™
(lwb be shall not leavk lue Jurisdlc.tlon/\without

om———te s

sece w & oo

e -‘ﬁ NQ]LS-—-lMI‘”f"‘ l'\ould‘(

pr‘lnr P cma...' fon oF Ui court.
v) 7 lliut he shall appear before’Lhe ‘caurt or before

T ETTRS ""§‘$7€A8""w whetcever he 1s directed. . .

Sd/— l\o

e tw'n the Cuse Diary. .
d/" ]( l’.Daq’
pccml uud% Assam,
Guwahatis

apccial Juhgi1“°°dm'

Cuwd

s

' 3.—; el

— s —

Y e
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Lrre A
L=

UK u"';m
Crime No

.........

FEFRYH WIT v 0y Q) 414
Place of oleurience with Staw
REAL T 2307 W0 1713

Date and time A aeceurrence

whamy m g u.r XA B AN T e
Numc nf complnnmt or infornmt with addy ey

s w1 e o
Mlenee

IR E K IR TR Y AT

Name and pddress ol the necased

A e
. s
RS MIPRN, X
RS vt

BT AT fitga
Action taken: .. RC 5(A)/98-slia ..

awmiir yfireri
lavestigating Officer. .

(A%

s

IINTOR

The complaint dt. 609:97 1
o }-J:\'(*cut,l ve Hagl st ate
treated ag

Dinesh Sharma
herewith, which ha
Case No. 74/97,

been

GIFINLK =2, f” ew Dethifod— (860 -

4%%ET%/

S0 s

|
,um u/ appucation ror copy | /O e

ady lor dolivery ,,, .u/(/ -—4 ,.,n7
0ty o cotion ... o ¢
g

Coun of Spacial Judgr
dssam Guwahet!
VARG - o v e e

Fl SPECIAL POLICE ESTABLISTIMENT N

./';)‘9 - /25 A“ﬂ)\g{y&,\m e

) ?ﬁ(”" JUIQ |
: S

A%

'(, : Nogtre
R O BRIV 44 vl

. \}:S"- 'f‘.'
....... \3. o - 4

‘ NINE J IR "'«gﬁ.,
NN T

........ B i1 N(‘H

S T

FIRSE INFORMAMATTON

font a4y

CDate aid tiwe of Report .. 4

Hirorr

(% b aifgar o e 184 7 oy
(Recorded u/s

154 Cr 1.

e i

LA 9 el e b

: Dists Kamge Up, ASS3In, g
2 6,9,97 at 2050 Hrs,.
¢ Sri Dinesh Sharma, Trecutive Magistrate
Birap, Guwahati :
t Undey Section 7 4 12(0)(n) of pec, hcl,
1988 r/w 1201 of 1pC.
t 1) Svi ke n. maneen a/o Lt K Raman
(n Chdel Gonyral “‘.nm',t YO Lo
{(Tack oy f¢) Guwahael, Dasam,
Pf‘Lmdl\on‘f Address :-
26 Partha Sarathi Purarm,
(2) ...... I:«'f}_(_-,.t.):_zq').d.A3.’,....4......._“.............
' Pnso "L‘o I';Iafgarn
........ (:}j)l:'_\.nnai.....1.'.;/..6,“....................
e
\Others, .
R T

Lo tre‘utczd 48 FIR in the

Rogistorag

Sha 8s. Po..Singh Yadav, In speotor,

viA

,2». o

eceived from the complainent Sfi

2o Kamiup, Juwahati, as CIlClOadd
FiR in p.s, :Azra. arrup, Assam

Lnobtact cage a 150,

. ; CC)ntdonnoo

N '
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CHI/DSPE/Shi)long branch at Quwah atl
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The facts, dlelosad in

constituts combsslon of offoncos an

Of Palte M, 1908 nn r/w 120D of Ire o
Loenta 2 KRG 4n rugletarod and oo s
Encpoator, CL, MO, Chawalhal

g boeea yeglstorod b, the
subaoguont. Lo the receivoed
Mlamr, the 22nd Jan, '94
Lary %o the Guvt. of Assam,
no objection of tha Scata
they caga by ORI, .

tha sald complaint

ivhable w/s 7 & 13(1)(a)
Ootha part of  the osccused,
Lo lilie e P Q’ingh Yadinv,

A for davraatigation.
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
GUWAHATI BENCH

Original Application No.267 of 1998

Date of decision: This the 30th day of September 1999

The Hon'ble Mr Justice D.N. Baruah, Vice-Chairman

The Hon'ble Mr G.L. Sanglyine, Administrative Member

Shri K. Ganesh,

Chief General Manager, Task Force (under suspension),
North Eastern Telecommunications Region,

Cepartment of Telecom,

Guwahati. ceeoe Applicant

By Advocates Mr A.K. Phukan’, Mr C. Baruah and
Mr V.M. Thomas.

- versus -

1. The Union of India, represented by the
'+ Secretary to the Government of India,
Ministry of Communications,
New Delhi.
2. The Chairman,
Telecom Commission,
New Delhi.
3. The Senior Deputy Director General (Vigilance),
Department of Telecommunications, '
ﬁhﬂ' New Delhi. ,.... Respondents

"By, Advocate Mr A. Deb Roy, Sr. C.G.S.C.
"$\
)

In this O.A. the applicant has challenged the
Annexure A order dted 18/23-9-1997 suspending him on the
ground of his detention for a period exceeding fortyeight
hours on and from 6.9.1997, and prayed for an order to

quash the said order of suspension.
2. The facts are:

The applicant, at the material time, was. Chief

General  Manager, Task Force, North Eastern

VL

P2

G
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“4 Telecommunications Region, Department of "Telecom. The

. applicant was serving in the Department of Telecommunica-
tions as a Group 'A' official 8ince December 1968 in
various capacities at various places, namely Bombay,
Ahmedabad and Madras. He had also worked in Saudi Arabia
on deputation. He joined the present post of Chief
General Manager, Task korce in Guwahati in September
1996. His case is that he has been serving the Department

for almost thirty years with unblemished record.

3. On 6.9.1997 the applicant was arrested at Borjhar

Airport and on the basis of an F.I.R. filed by the
Executive Magistrate, Kamrup in Azara Police Station, a
‘case was registered being Azara Police Station Case
No.74/97 under Section 17/13(1)(e) Prevention_ of
Corruption Act, 1988, on the allegation that 1Indian
currency amounting to Rs.25,31,200/- was found in his
gﬁfﬁﬁfgﬁg[ luggage. According to the F.I.R. this amount was recéiyéd

: N/
“wby him from five contractors. :

\
<

isgued by the Government of India, Ministry of
EN

e 4
; "'4i As per the Annexure A order dated 18/23-9-1997

»k
]C@hmunication, Department of Telecom, the applicant was
. L .

RN deemed to have been suspended with effect from the date
of his detention, i.e. 6.9.1997 under the provision of
Rule 10(2)(a) of the CCS(CCA) Rules, 1965. He remained
under suspension till the date of filing of this
application.

5. The contention of the applicant 1is that during
investigation by the Assam Police nothing ,incriminating
could be found out against him. However, the authority
decided to hand over the matter to the Central Bureau of
Investigation (CBl for short) in the month of February
1998 for further investigation. Pursuant to that the CBI

registered a case as RC S(A)/98 dated 11.2.1998. “he

o —
LA
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gfvestigation has not yet been concluded. According to

, , |
the applicant nothing has yet been found against him. The /
. {
applicant has - further stated that the Special Judge,

Guwahati, by order dated 30.9.1997, i.e. about two weeks

after his arrest, granted him bail ' with certain

{
conditions. B '

6. The applicant being aggrieved by and dissatisfied

with the order of Suspension submitted a representation
dated 3.11.1997 before the 2nd respondent- The Chairman,
Telecom Commission, New Delhi with a copy to the 3rd f
respondent- The Senior Deputy Director General f
(vigilance), New Delhi, praying for revocation of the
‘order of suépension. However nothing was done in respect
of the said representation. Thereafter, the applicant

submitted yet another representation dated 23.12.1997 f

before the Ministry of Communication, Government of ﬂ

_iﬁﬁia< praying inter alia, for revocation of the order of
LTRSS

SN . A
suspen§%on. About nine months after the filing of second
A vy

o
wt

represg%&ation, the applicant was served with Annexure E
i
)

IR

- o ——C 2 L

Memorandum dated 24.8.1998 by the Government ot India, é

Ministry of Communication (Department of

45; Telecommunications). This memorandum was issued by the

Assistant Director General (Vigilance A) informing the

applicant that his .representation dated 23.12.1997 had
been carefully considered by the President and found'

no juétification for revocation of the order of
suspension. Thé applicant was further informed that his
headquarter during the period of his suspension was
shifted from Guwahati to Gaziabad. On receipt of Annexure
E Memofandum, the applicant submitted Annexure F letter

dated 7.9.1998 to the 2nd respondent requesting that his

Ggy&é)

S
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-4 Headquarter might be retained in Guwahati in view of the

ongoing investigation by the CBI for which his presence ‘ ‘
S

would be required in Guwahati. Besides, he further stated

that in view of the condition 'imposed at the time of

granting him bail the Special Judgé imposed condition that

he should be availabie in Guwahati for the investigation.

The applicant also submitted Annexure G representation

dated 9.9.1998 before the .2nd respondent praying for

revocation of his order of suspension. However, nothing

was done. Hence the present application. r

7. According to the applicant continued suspension
has become a source of harassment to him. Though

-suspension itself is not a punishment,

in the present

e ey

case, continued suspension amounts to ‘punishment. “he

further contention of the applicant is that the order of

suspension is being allowed to continue without any valid

;¢~}mﬁxeason and contrary to the rules and thereby he has been
TIPS TR PPN

W deprived of his legitimate dues. It has also affected his

o

reputation. According to the applicant the continued

oo

suspension cannot be said to be for administrative

feasqhs and in the interest of public service. It has,

'tBefefore, become a weapon of harassment. With the
‘;ubsistende allowance it is extremely difficult for him
to meet the requirements of his family. No effort has
been made by the authority concerned to take immediate
steps for conclusion of the investigation. Iwo years have
already elapsed. %he applicant has further contended
that, to the best of his knowledge, nothing has been
found against him, so far. The applicant states that a
case of this nature should not take more than six months
from the' date of registering the case against the
applicaﬁt. The conﬁinued suspension is absolutely
‘ arbitrary without justification. "The applicant feels that

completion is only a ruse to harass him. He further

. contends....

e
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contends that he is absolutely innocent, inasmuch as the

amount recovered from his possession actually did not

[ SR

belong to him, but to a bu51nessman ot Apﬁﬁachal Pradesh,

T TR -

who had no off1c1a1 deallngs w1th hlm. the applicant has

pu—— T

further|stated that the said businessman already filed a
petltlop before thg Hon'ble Gauhati High Court claiming
his monéy back..it is also contended that the police did
not find any incriminating evidence against him. The CBI
has alrgad§> collected all the materiais whatever was
posqiblg. So there is no danger of tampering with the

evidence if the order of suspension is revoked. Under the

" present circumstances continuance of the suspension order

is illegal, arbitrary and contrary to the relevant rules
and Government instructions and guidelines issued from
time to time. Therefore, this Tribunal should quash the
order of suspension and reinstate him in his service.

8. In due course the respondents have filed written

»Jstatement refuting the claim of the applicant. 1n the

wr;tten Statement the respondents have stated that the
)
casenyas 1n1t1ally investigated by the Assam State Police

} A
and lqter on, it was handed over to the CBI for further
1nvest1gatlon which was under progress. 7Tne respondents

have <further stated that the representations dated

7.9.1998 and 9.9.1998 were under consideration of the

competent authority in consultation with the CB1 which

was investigating into the case. However, before the
decision could be conveyed to the applicant, the

applicant has approached this Tribunal. According to the

‘respondents the present application is premature.

9. " We heard both sides. Mr C. Baruah, learned counsel

for the applicant submitted before us that the prolonged
pendency of the criminal investigation by the (Bl was
contrary to law. According to him under Section 6 of the

Lelhi Special Police Establishment Act + L9946, the CBIl has

]{72/ . NO:seeeoee

. gt

=
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.case by the CBI could have commenced only

- Q7 -

nd power, authority and jurisdiction in any area of the
State to make investigation without the consent of the
State Government. Therefore, the

investigation into the

after

22.1.1998. Accordingly the CBI started the investigation
by lodging the FIR with effect from 11.2.1998. Without
there being any specific order from the State Government
or from the court the State Police had no authority and
power to hand over the entire original case diary to any
authority including the CBI. On 4.10.1997, the Director
General of Police directed the Deputy Superintendent of
Poiice (City) to hand over the entire original case diary
to the CBI. Accordingly, on 16.1011997, the LSP (City)
handed over the entire case diary to the CBI through the
Officer—in-Charge, Azara Police Station. No investiga-

tion in the matter was pending before the Police with

; effect from 16.10.1997. By saying so Mr Baruah wanted to

show%$hat at least there was no investigation pending
A

durind;the period from handing over the case by the Assam
O .

Police ‘and the commencement of the investigation by the

CBI and in this period the order of suspension could not

~T-hayexcontinued. The further contention of Mr Baruah was

that the applicant was suspended under the provisions of

Rule 10(2)(a) and not under Rule 10(l)(a) or Rule 10(1)(b)

of ;“the CCS (CCA) Rules, 1965. Mr Baruah drew our

»
LA

attention to Clause 1(d) of the Circular No.201/43/76-

DISC.II dated 15.7.1976. As per the said clause when

an official is deemed to have been placed under
suspension under the provisions of Rule 10(2) of the CCS
(CCA) Rules, it is the duty of the authority to decide
whether the continuance of thé official under suspension

is absolutely necessary or not as soon as he is released

from police custody. No such effort was made by the

authority....

7
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. authority concerned, at least, Mr Baruah stated, the

' pleadings do not indicate any such. If the period of

suspension had already exceeded the limit of three montha
and if the competent authority found no justification to
revoke the suspension, he should have immediately made a
report to tﬂé next higher authority giving detaiis of
justification for keeping the official under suspension.
As per clause (3) of the said circular all cases of
suspension should be reviewed regularly;, ‘particularly
where the officials have been under suspension for more
than the period prescribed and if it was found that an
official can be allowed to resume duty by transferring
him from one post to another, order should be passed for
revoking the suspension. Mr Baruah also drew our
attention to another Circular No.G.I. M.H.A. No.221/18/65
AVD dated 7.9.1965. As per this circular if the

investigation is likely to take more time, it should be

'”cgnsidered whether the suspension order could be revoked

A
-

ng&}thé officer be permitted to resume duty. If the

X

N {//égeﬁégce of the officer is considered detrimental to the
S A ‘ P

AU Mitolléétion of evidence or is detrimental to take
mi@ﬁ /o o
Nkl evidence, he may be transferred to another post. MHMr
N
'\4 ,;;T: AN ’
“d¥ & Baruah further submitted that the applicant was suspended

FLS

on 6.9.1997 under Rule 10(2)(a) of the CCS (CCA) Rules
and after expiry of the period of three months therefrom;
i.e. on 6.12.1997, the ordqr of suspension ought to have
been reviewed by the competent authority and in that case
it would have appeared that no investigation was pending
or continuing against the applicant either by the State
Police or by the CBI, at least during the period from
handing over the case by Assam Police till the éBI
commenced investigation and there was no reason,
thtaouver, to ke the  applioant nndoer  doeoemed
suspension under Rule 10 (2) (a) of the CCS (c€cCA)

Rules, .1965. According to Mr Baruah the Appellate

- Authority....
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Authority also did not consider this aspect of the matter
~Kand tMe applicant's representation was disposed of
mechanically by order dated 24.8.1998 holding that the
authority did not find any justification for revocation
of the suspension for the preseﬁt. Yhe learned counsel
for the applicant relied on another Circular No.35014/9/
76-Estt(A) dated 8.8;1977. As per this circular where a
Government servant who has been deemed to be under
suspension due to detention in police custody
erronepusly'or without any basis and theresfter released
without préceedings having been launched, the competent
authoqﬁty should cons}dér that aspect of the matter at
the tipe of review of suspension and reinstatement of the
'officiél. In all such cases, the deemed suspension under
Rule 10(2) may be revoked from the date the cause of the
suspehsion cease to exist, i.e. the Government servant is

released from police custody without any prosecution
. s

SR } e )
'\hav1ngyhbeen launched. Mt/fBaruah further submitted that

delay;‘in investigation by the CBI with effect from

,¢11;2.1998 could not be a ground for keeping the applicant

!
udner deemed suspension under provisions of Kule 1U(2)(a)

of the (CCS (CCA) Rules, inasmuch as the CBI never

~ arrested and detained the applicant for more than

fortyeight hours in their custody. Mr Baruah further
contended that pendency of an investigation cannot be a
ground for keeping a person under deemed suspension,
inasmuch as because of the pendency of the investigation
for more than three months the question of review would
come. However, this was not done in complete disregard to

the rules and Government instructions.

10. Mr A. Deb Roy, learned Sr. C.G.S.C., on the other
hand, refuted the claim of the learned counsel for the
applicant. In his reply he submitted that on the basis of

the..
Ay
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the representation of the applicant a reference was made
to the CBI as to whether they had any reservation for
_revocation of the order of suspension. The CBI had
intimated/;héé according to their information, all major
‘contripf;‘ were awarded to various parties with the

app%oval of the applicant and the case had wide
.K"/ [N o
"ramification in_ the whole of North Eastern Circle and

L

investigation would have to be carried out at the

4

applicant's native place also. The CBI did not recommend
.
revocation of the suspension. The CBI also recommended

transfer of the applicant to a far off place as his

T

presence at Guwahati mighf. hé&pefA_fhe investigation.
Accordingly, with the approval of the competent authority,

the headquarters of the applicant was changed from

A

" Guwahati to Ghaziabad in public interest. Mr Deb Roy

A e T T e 1D T
further submitted that the subsistence allowance payable

to the applicant was also reviewed and enhanced to 75% of

the initial amount. Mr Deb Roy also submitted that the

representation  of the applicant dated 23.12.1997 for

rE
PE

y

revoqaﬁi@h of the order of suspensionv:as rejected by the
o \, o

?ﬂc6mpeten€ authority by Memorandum dated 24.8.1948,

Annexure A to the written submission, and it was again

reviewed by Memorandum dated 18.9.1998, Annexure B to the
u-nv-‘-, :

\

*»3"m'written> submission. According to Mr Deb Roy the - order

qhahging the headquarter of the applicant could not be

I
5

,ﬁ”implemented as the Special Judge, Guwahati, had restricted

his movement/;utside Guwaﬁati ;hile granting bail to the
applicantxfﬁf Beb ﬁoy further submitted that steps have
already beén taken by the authority for vacation of the
order passed by the Special Judge, Guwahati requiring the

applicant ‘to remain at Guwahati, so that the applicant can

be transferred.

4



e

- . : 10 : C; R Ve
- - G/ :

11.

On the rival contentions of the learned counsel for }
~

the partles, it is now to be seen whether the continued &

Vi

order of suspension can sustain in law. It is true that?

carrying such a huge amount of money may be illegal. There

may be a case under the provisions of the Prevention of q{/m

Corruption Act, but: that is a matter to be decided by the

criminal court. NOW7 the question is whether the order of

/v

suspension shouIa be allowed to continue for an indefinite

period. Two aspects are to be considered here - (1) that a
o
person is deprived of his full salary, and (2) from the

records it appears that the applicant is getting at least )
75% of his salary wihout doing any work. It may not be \

proper in the iterest of the State. Jt iv «Jso tene tiat g

person who is involved in such a case and holding a very
high post in the deéartment may be an impediment in the
investigation of the matter if he is allowed to stay here.
But, whatevef is to be done, it has to be done under the
provésions of llaw and Government of India instructions.
Megel},-because there is likelihood of tampering with the 1
1 evidence may not be a valid ground for continued
suspensipn. Before we consider this aspect of the matter,
we. feel it will be apposite to look into some of the
o p;gviéions regarding suspension. Part IV of Swamy's

Compilation of CCS (CCA) Rules contain the provisions of

suspension. Rule 10 specifically relates to the order of

suspension.
12. As per Rule 10 (1) the appointing authority or any
authority to which it is subordinate or the

disciplinary authority or any other authority empowered in

that behalf by the President, by general or special order,
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may place a Government Servant under Suspension-~
(a) where a disciplinary proceeding against him is
contemplated or ig pending; or
(aa) where, in  the opinion of the authority
aforegaid} he has engaged himself in activities
prejudicial to the interest of the security of
the State; or
(b) where a case 'against him in respect of any
20 criminal offence is under investigation,

inquiry or trial. :

of appointing authority-
(a) with effect from the date of his detention, if
Zé///n he is detained in custody, whether on a
'w criminal charge or otherwise, for a period

ﬂl_. exceeding forty-eight hours;

"Qﬁ) with effect from the date of his conviction,
jxvif,  in  the event of a conviction for an
offence, he is gsentenced to a term of
imprisonment exceeding forty-eight hours and is
oy not forthwith dismissed or removed or
compulsorily retired consequent to such

‘conviction.

13. In the present case Rule 10(2)(a) ijg applicable
inasmuch as the applicant was detained for more than
forty-eight hours from the date vof detention, i.e;
6.9.1997. Therefore, the authority had, definitely, the
power and jurisdiction to place the applicant wunder
Suspension. Under sub-rule 5(c¢) of Rule 10, an order of

Suspension made or deemed to have been made under this

- 42 4




,/7'}?'

gx
D

A

‘to be under suspension until the texmination ot all
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rule may at any time be modified or revoked by the
» |

authority which' made or is deemed to have made the order

12
-

or by any authority to which that authority is
subordinatek;As-per sub-rule (5)(a) of Rule 10, an order
of susﬁensi;nAmade or deemed to have been made under this
rule shall :continue to remain in force wuntil it is
modified or revoked by the authority competent to do so.

Again, wunder sub-rule (5)(b) of Rule 10, where a

Government servant is suspended or is deemed to have been
suspended (whether in connection with any diséiplinary
proceeding or otherwise), and any other disciplinary
proceeding is commenced against him during the continuance
of that suspension, the authority competent to place<him
unde;_suspension may, Lor reasons to be recorded by him in

writing, direct that the Government servant shall continue

or any

\

of such proceedings. v

14, af;Precisely, Rule 10 (5)(a)(b)(c) authorised the

e

. . A itk S -——TZ_‘#——._.__ﬁ
authority to continue the order of suspension. However,
there are Government instructions is this regard. It is a

well established principle of law that the order of

. Suspension is not a punishment, but such order of

suspension may entail evil consequences, inasmuch as under
continued suspension, an employee is entitled to receive
almost the entire salary, namely about 7% or so. He will
get this money without doing any work. This is a loss to
the Government. On the other hand, the Government servant
under continued -suspension, is deprived of his entire
salary. Besides this, in our society the order of

suspension is not very well looked upon. Therefore, the

Government has issued several gquidelines. However, these

guidelines........
L
-

B
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may be,

guidelines should pot be

guidelineg have béen

15, In  Clause (9) of Chapter vy (Suspension = Principles)

a8 referred to in Swamy ' g Manual ¢p Uisciplinary
Proceedings for Centraj Government Servants jt is stateg

as follows:

Prosecution is” launcheg
fi\ chargefsheets in cases
A Procedings are initiated.
N2, Even though suspension
J%considered as g Punishment, it does
:ﬁkonstitute a8 very great hardship for ga
‘:ﬁovernment Servant. 1p fairness to him, it

lis €Ssential that this periog is reduced to
the barest minimum, R
A W

and inp Serving
where disciplinary

May not pe

ake more time, it should

be considered whether the 8uspension order shoulqg be

revoked ang the officer,pérmitted to resume duty. If the

Presence of the officer is considered, detrimenta) to the

collection of evidence etc., or jif he is likely to tamper

with the evidence, he may be transferreq On revocation of

the Suspension order. Thijg was partially modified by

Office Memorandum No.39/39/70—Ests.(A) dated 4.2.1971. By

this Office Memorandup

he cqarge-sheet in court or Serve

i
the charge—sheet on the Government Servant, gsg the case
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in cﬁses in which it may not be possible to do so, the
disciplinary \éuthority should report the matter to the
néxt higher authority explaining the reasons for the
délay. Again, by another Office Memorandum No.ilOlZ/7/7b—
Ests.(A) dated 14.9.1978 it was observed that in spite of
inst?uctions issued earlier, instances had come to the
nétiée in which Government servants continued to be under
suspénsion for unduly long periods. It was further
obseéved that such unduly long.sﬁspension, while putting
the employee concerned to undue hardship, involves payment

of subsistence allowance without the employee performing

any useful service to the Government. It was, therefore,
impréssed on all the authorities concerned that they

should scrupulously observe the time-limits laid down

earlier and review the cases of suspension to see whether

continued suspension in all cases were really necessary. It

was further observed that the authorities superior to the
diéciplinary authorities should alsc give - appropriatae
directions to the disciplinary authorities keeping in view

the provisions given earlier.

16.

The rules regarding suspension and the various

Fepy

T . . . . .
~L—<Government instructions issued from time to time as

referred to above, clearly indicate that suspension should
not be allowed to continue for an indefinite period.

Efforts should be made to complete the investigation
within the period prescribed. The instructions further
ihdiéate that continued suspension and undue delay in
completing the investigation cause harm to both the
Govefnment as well as the employee concerned, because Lhe
Govefnment has to pay the maximum subsistence-allowances

. without taking any service from the employee, and at the

same the employee is also deprived of his full salary.

e
L ‘@_l_.

»
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carrying a huge amount of Indian currency
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This should, as per the instructions, be avoided as far

as practicable. If, however, the investigation could not

be completed within the period prescribeg the official
incharge of the matter should report to the next higher

authority giving reasons. All these instructions have been

the difficulties that are likely to occur both for the
Government as well as the employees concerned.

17. Coming to the Present case we fing that the deemeg

Suspension was passed with effect from 6.9.1997. The
- -

applicant was released on bail on 30.9.1997. 7i]l} now, no

chargesheet hasg been filed. Mmr Deb Koy could not show

whether the officer Suspending had written to the higher

authority regarding the necessity of continued suspension.

Besides, during the period from_,16.10.1997 to 22.1.1998
et e

there was no investigation penaing.
Y

- T T T T e ]

The appl.icant was not
N ,

undép any detention. wMr Deb Roy could not show anything

fromi&he record as to what Steps had been taken during

» f I',‘
this -~ period. Nothing was shown before us that anything

¢

incriminating was found against the applicant from the

date of registering the case on 6.9.1997 ti1] now. The

matter is still under investigation. Almost two years have

Passed the Suspension is gtill continuing without there

beingvanything to show that the investigation is likely to

COome to an end within a short time. Such action cannot be

encouraged. It isg true that the’applicant was involved in

G in his luggage

which was detected“;n the Airport. The applicant may be

= S

=

guilty of any offence, which is to be decided by the criminal

court,

but that itself cannot give a sanction to the authority to

continue a person under énspension. If the authority finds that

<
R .

reinstatement.......

73
{ -

o
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~$ Feinstatement of the applicant in the present post would
" be detrimental to the interest of the 1nvestigation, then g

as per Government instructions,he may be transferred to a

o v o

distant place. But, the difficulty is that the Special ‘

Judge, while granting bai], directed the applicant to

remain in Guwahatj during the investigation. 1t the Special

Judge, Guwahati is approached in this regard a solution may P ‘
7

be found out. ' \4

18. The applicant submitted several representations,

namely, Annexures C, D, ¥ and G. Annexure D representation

dated 23.12.1997 was disposed of by the authority by

Anhexure E Memorandum dated 24.8.1998 rejecting the prayer

for revocation of the Suspension order. wWe have perused

the Annexure E memorandum. The representation was disposed

L N

of by the-following words:
\.\ ) -
: “With reference to his representation
dated 23.12.1997 addressed to the Hon'ble
Minister (Communications), Shri K. Ganesh

(applicant) isg hereby informeg that his

by . the President who has found no
justification for revocation of his
.Suspension for the present."

reason. When a2 representation is filed before the

authority, it ig the duty of the authority to consider
the points raised and also the rules and the guidelinos
issued by the Government of India and decide tne matter
giving reasons thereof. No such reasons have been assigned
by the authority. From the aforesaid order it does not
appear to us that while disposing of the representation of
the applioant the authority concerned applied its mind to
the rules regarding suspension and the Government
instructions. The Government instructions are issued for
Proper administration. While issuing such instructions the

Government was definitely not oblivious ot the fact that

continuing....
50D
B
S
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continued suspension normally causes harm both to the

A

Government as well as the employee concerned. In
exceptional cases it may be treated as otherwise and for
doing so reasons are to be recorded. As per instructions
in such cases the authority concerned should write to the
higher authority. In the present case, the learned counsel
for the réspondents could not show any such. Besides, the
shifting of the applicant's headquarter from Guwahati to
Ghaziabad is directly in conflict with the order passed by
the Special Judge, Guwahati. It is true that in some cases
for the interest of 1investigation a person should be
transferred out so that the investigation can be made
without any interference whatsoever. It may be mentioned
that the two other representations filed by the applicant,
namely Annexure F and G dated 7.9.1998 and 9.9.1998

respectively have not been replied to by the authority.

19 In view of ther_apgye;_ygﬂ:find that lthe matter
régarding suspensiogr.of the applicant had not  been
ggoperly dealt with by the authority. The procedure
pfescribed and the guidelines issued'by the Covernment of
Mlﬁdia have not been followed. Almost two years have

passed, the applicant is still under suspension. In the

circumstances we have no other alternative, but to send

/f\ back the matter to the 2nd respondent toO consider the

4

entire matter afresh taking into consideration of the
vérious provisions regarding suspension and Government
instructions. The applicant ~ may also file another
representation giving details of his claim within fifteen
days from today. If such representation is filed the
authority should take into consideration of the same and
]
dispose of the matter by a reasoned order as early as
possible, at any rate within a period of three weeks
from the date of submission of the tresh representation.
If in opinion of the 2nd respondent the order of

suspension....
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suspension under the prbviéions of‘ rule and Government
instructions should not continue and at the same time the
applicant's conEinuance’in Guwahati is detrimental to the
interest of investigation the authority iﬁgg}d» approach

the Special Judge, Guwahati, f?r modification of the

conditions imposed in the . order dated 30.9.1997 and

thereafter, if ‘the condjtions‘so imposed by the Special

£

Judge, Guwahati are changed, transfer the applicant to a

distant place. , .=
N :

<

2,20; With the above observations the application is

digposed of. No order as to costs.
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Dated : 4th Oct'99
From ¢ K.Ganesh

CGM,NE Task Force,Guwahati(Now under suspension)
Qtr. Type VI,CTO Compound,Panbazar,

Guwahati - 781001,

To, Chairman, Telecom Commission,Sanshar Bhawan,

New Delhi.

Through Sr.DDG (Vigilence).
Deptts of Telecom,%West Block - I,
Wing - 2, RK. Puram,New Delhi -~ 110 066,
Respected Sir,

Ref

D.0.T, Memo N0.,9-79/97-vVig - I (Pt) dtd. 24.8.98
Sub : Represgntation to revoke suspension in accordance
with Hon'ble C.A.T. Guwahati Bench order dtd.,30+9,9¢
'30,09,99 ’
1) I have been placed under deemed suspension w.e.f.
6.9.97 vide DOT order No.9.79/97-Vig- I dtd.
18,9.97 .My apﬁeal dtd.23.12.97 to the Department to
revoke the suspension was refected vide DOT Letter
No.9-99/97-Vig-I (Pt)dt.24.8.98.To seek redressal and
justice,I prefered anapplication before Hon'ble Central
Administrative Tribunal (C.A.T.) Guwahati as ner O.A. No.
267/98 dtd.20,11.98(K.Ganesh Vs.Union of India and others).
In their judgement of the case delivered on-3049;99,the
Hon’ble Tribunal has directed me to send another represen-
tation giving details of my claim.A certified copy of the
said Hon'ble CAT order is enclosed in Annexure A for your
kind perusal.In accordance with the directiye in the Hon'-
ble CAT's order , I am making this representation with a

prayer for revocation of the susnension.The facts of the

case are given below :-

*
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a) I worked as C.,G,M, N.E, Task Force Circle,Buwahati

during the period from 25.5.96 to 5.9,97,.Before being
posted in Assam for first time,I worked in ‘various
capacities in different places like Bombay,Madras etc,
and Saudi Arabia (I'eputation to TCIL).On 6.9.97,

I was detained by Assam Police at Gauwashati airport
for a perbod ekceeding 48 hours, due to which I vas
placed under deemed suspension under CCS(CCA)Rule 10
(2)(a).A case was registered by Assam Police being
Azara P.5.74/97 dtd.6.9,97 under section 7 and 13(1)
(e) of Prevention of Corruption Act.It was allegad in
FIR that cash amounfing to B5.25,31,200.00 was found
in my baggage in Cuwahsti Air Port which was supyos-
edly obtained from 5 contractors.

I wes granted bail by special Judge,Guwahati Order on

30.9.97.The Assam Police in their investigation could
not find any evidence against me for pfosecution and
subéequently handed over the case to CBI,Guwahati

who registered a fresh case RC5(A)/98/SHY dtd. -
11.2.98, The investigation by CBI is still said to be
in progress and no chargesheat has been filed so far.

Actually,I am completely innocent and did not commit

- any criminal offence at any time.The cash allegedly

recovered from my baggage actually belongs to a

d)

businessman of Arunachal Pradesh who has since claimed
his money in a petition No,264/98 pending before
Guwahati High Court.It may be pertinent to mention hex

here that carrying cash as such is not an offence
under any law.

None of the five contractors mentioned in the FIR were
arrested. by Assam Police or CBI who cahld not find any
evidence in their intensive investigation to link
these contractors with the charges in the F,I.R,

During the investigation which has been going on for

Contd, 3 -
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more than 2 years,no irregularity by me has been
noticed in my office.There is absolutely no evidence
to establish the charges under P.C. Act.it is not a
'Trap' -case and there is no evidence whatsoever to
establish that the cash was given as illegal
gratification by anyone under sec 7 of the P.C.Act,
It is also not a disppoportionate Asset case under Sec
13 (1) (e) of the PC Act as the cash does not belong to
me at all and there is a bonafide claiment of the
money;Thus the FIR? leading to my detention in
custody is totally false, baseless and fabricated .
. There is.every reason to conclude that it is as case of
wopngful detention in custodf. | .

e) During my tenure as CG TF Guwahati,I took keen
interest in develoning the Telecom Network in North
fast.I streamlined the working of ontical fibre
schemes reducing tender rates in range of %.600/~ to
ks, 700/~ per meter to nominal depertmental rates of
Bs. 100-hs, 150/~ per meter for excavation in rocky
terrain thereby effecting saving to the dept to the
tune of at least Rs.15 crores,I initiated action on

a number of projects involwing a number of Jobless
youths who were given work.These steps ﬁad aggered
some established contractors wﬁo stood to lose
heavily,Hence,I have reasons to believe that I was
falsely implicated at the behest of some local vested
interests who are quite influential and who could
collude with Assam Police to do me harm taking
advantage of my being a rank outsider here.I did not
commit any irregularity in office during my ténure.
©“ven the Department's vigilence wing in their
investigétion did not find anything against me.,

Contd .4
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f) During the hearing of my applicationa before Hon'ble
CAT,the case records of CBI were produced before the
Hon'ble Trivunal, It was revealed that the CRI
approached DG Assam Police on 30.9.97 expressing their
intention to take over the case, The Assam Police |
found it convenient to wash their hands off the case
as they could not find any evidence whatsoever for
further action and hence made over the original case
records to CBI on 16,.10,97.Under section 6 of Delhi
Police spscial Establishment at 1946,the CBI has no
authority to investigate into a case of Assam Police
without permission of Govt,of Assam. Despite this,
Assam police hurriedly handed over to CBI all case
records in original on 16.9.97 without permission of
state Govt.knowing fully well the legal position,thus
putting an end to their investigation‘in to the case,

Later CBI wrote to State Govt.seeking the permisson on
28,11.97. State Govt. conveyed their no objection for
CBI to investigate into the matter on 22.1.98.There&fter
CBI registered their case on 11,2,98 as RC5(A) dtd, 11.2.98
Thus it is clear that Assam police who dstained me in
custody had ender their investigation on 16.10.97withen
they handed over all original case records to CBI.The
CBI however could commence their investigation only on
22.1.98, when they got permission from State Govt.of
Assam.Thus during the period from 16.10.97 to
-22.1.98, there was no investigation into the case
pending before any authority,If a review of the
suspension which is mandetory under AR 53(1)(ii)(a) at
the end of 3 months of suspension had been under taken

S
on 6.12,97, it would have been clear that there was no

1nvest1gat10n nending before any authority at that

time ‘and the suspension would have been revoked at

that time itself.Further the deemed susoension under

Contd.B



~ gzz, L.' ”?\

. =35 -
ccs (CcA) Rule 1062) (a) was because of detention in
custody by Aséam Police as per their case Azara P.S,
7497 dtd 6.9.97.%hen investigation by Assam Police
had ended on 16,10.97 without there beings any
prosecutipn, further continuation of deemed suspension
is invalid and illegal. The CBi commenced its

investigation on 11.,2.98 as per their case No.

RBB(A) 98 dtd. 11.2.98 which is different from the

Assam Police case No, Azara P.S, 7497 of 6.9.97 due to
which I was placed under deemed suspension, Further
Cél_did not detain me in custody at any time which
alone can justify deemed suspensibn ﬁnder their
investigation.. Hence, Continuation of deemed
suspension under CCS (CCA) Rule 10(2) (a) under CBI ' s

investigation is contrary to the provision of rules,

The Department carried out the first review of
sQSpension only on 24,8.98 while rejecting my appeal,
nearly a year after suspension., As ner the order of
24.8.98, my Headquarter under suspension was shifted
to Chaziabad, The subéistence allowance was reviewed
for first time on 18,9,93 more thah a year after
suspension. During the hearing of the case before
Hon}ble CAT, no indication was given as to how long

the CBI will take to compilete its investigation and
whether the-investigation will be completed within a
short time. The investigation in progresss for ﬁore
than 2 years has ndt revealed anything against me , As
per G.I. Min. of Per. & Trg. OM No. 11012/1685 - Estt

A dtd. 10.1.86 , (Annexure- B) in all cases of deemed

| suspension whéte Covt., servent was detained in Police

custody erroneously or without any basis, the de~med

| suspension under Rule 10(2) of CCS(CCA)Rule,may be revoked
| from the date the cause of suspension ceases

Contc,
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to exist i.e, Covt.servent is released from custody
»Withoutvany prosecution having been launched.As per
this provision,my suspension has to be revoked from .
30.9.97 itself when I was released without ény

p:ogecytion b§ Assam Police who had ended their

investigation on 16.10,97.

h) My representation dtd. 7,9,98 requestinéi@epi¢ to‘ |
retain the Heacquarter at Guwahati and representation
dtd, 9.9.98 seeking revocation of suspencion have not

yet been replied. The copies'aféfﬁ%fAnnexure'C‘& D fox

“your kind perusal.

i) The CBI has already collected all records in the case

which is under investigation for more than 2 vyears. As

such revocation of suspension at this stage can not

be detrimental to investigation in any way,

j) Suspension is not a punishment,nor it should eperate

as such, It
W»

is only intended to facilitdte
o3 i

.,investigation.aeyond a time limit of 6 months as . per
- Govt, Instruction and guidelines if investigation

continues,it has to be examined whether suspension can

be fevoked, If presence of officer is‘detrimental to

investigation she can be transfered to a different

place.Govt, instructions on the matter of suspension,

explicitly provide for such option.Continuing the
suspension indefinetely bgyond sixmonths merely

under the
plea that investigation is.in progress and that the

revocation will prejudice investigation,amounts to punishing
the Govt.servant without a #rial and is violative of s

principle of natural justice and against public interest,

Contd.7
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‘There are various Govt., of India instructibns on the

matter of foWkow up action in suspension cases which
have been referred to in the Hon'ble CAT's judgement.A
copy of all these instruction as in Swamy's Book ‘on

suspension is furniished in Annexure 'E!

DG, P & T No. 201/43/76 - Dise T1I dtd. 15.7.76

GI MHA Ol No, 221/18/65 - AVD dt. 7.9.65,

GI, CS (Deptt of Personnel) OV Mo.39/39/70 - 7st(A) dt.

4,2.71, -

GI. CS (neptt of Personnel) CM No,39/33/72 -Est(A) dtd.

16.12,77 | |

CI, MIA (Tept of Personnel & Af)om No.11012/7/78-Fst(A)

dtd.'14.9.78 | :

CI, MHA(Beptt of Personnel & AR)Cm No.42014/7/83 -

Zst (A) dtd. 18.7.84, |

A summary of these instructions is given below ;-

a) As éuspension causes great hardship to the Govt.
servant, in'fairneés to him it is essential fo reduce
its period to barest minimum.

b) In case of offices under suspension,e&ery ef fort must

/be made to complete investigation and file chargesh— 
eet within 3 months as a rule,If the investigation

. is likely to take more time,it shauid be conéidéred i
whether suspension should be revoked.If the oresencé;
of officer is considered detrimental to investigation
~he may be transfered_oﬁ revocation of susoension ox

order.

c) Govt., has reduced the veriod of suspension during
investigation from 6 months to 3 months ﬂarring

exeeptional cases. Thus even in exceptional cases it.

has to be limited to 6 months only.

* Contd,S8
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All cases of suspension’may'be reviewed regularly 1
particularly those where officials are under

d)

suspension for more than 6 months and wheeever it
is found that the official can be allowed to resume
duties by trahsferring,him from his post to another
post, orders should be issued for revoking the

suspension and allowing the official to resume duties -

e) Detailed justification and concrete reasons are.
necessary to continue suspension in exceotional cases
to be reported to higher authority in writing

f) . Unduly long\suSQension while putting employee

concerned to undue harship, involves payment of
- subsistence allowance oftema at enhanced rate without
the emnloyee performing any useful service to the
Government . It is theérefore necessary -for all
concerned to scrupulously observe the time limits laid
down and to review {he cases of susnension to see

‘whether continued suspensioh is really necessary.

g) As these guidelines contain salutary princinies which

safeguard the interest of Govt. employee against
arpitrary and iniguitable action by Govt. they are to
be kept in view by Govt. while considering appeal by
affected employee, Also they contain balancing
brovisions which serve the interest of both the Govt.

and its employee, As such they are binding on the Govt.

h) Nowhere in these guidelines, it has been 5uggested
that the Headquarters of employee can

be shifted
during suspension in public

interest in order to
facilitate investigation as has been done im my case,

Jhile analysing these guidelines, the Hon'ble Tribunal

has observed in their judgement of 30.9.59 in these

matters as below ¢

Cont,.9..
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i) ‘erely because there is likelihosod of tampering with

-.evidence, may not be a valid ground for continuing the

suspension (Para - 13)

ii) In order to facilitate investigation the officer can

be transferred to a different place (Para - 16" )

iii) Govt, instruction clearly indicate that susnension

should not be allowed to continue for a#an indefinite

perbod ( Para - 16)

iv) Continued suspension and undue delay in completing
investigation cause harm to both Government as well as
the employee concerned, because the Govt. has to pay

maximum subsistence allowance (75 ¥ pay) without tea

king
any service from employeo and at the same time the
employee is deprived of his full salary. (Para - 16)

; v)  All these instructions have been issued by Govt. to

E . maintain a balance regarding the difficulties that are
| ﬁ likely to occur for both the Government as well as the
b |

ﬁ ! empboyee concerned (Para - 16),

| E 49

In paras 17,18, and 19 of their judgement, the Hon'ble
! Tribunal has made the following observation pertaining to

- this matter of whether cdntinued suspension is justified
[ ’

ﬂ o or not,
ﬁ ﬂ a) The investigation has been in progress for more than
Co 2 years, No chargesheet has keen filed till now.The

. ‘:‘\ . . .

‘ 1 - Govt, advocate could not show whether any report was
Pl : ‘

‘ % - sent to higher authority regarding necessity of

continedd suspension (Para - 17 )

Contd, 10v

* 8
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c)

G\
- 10 &
-Beside, during the @eriod from 16,10.97 to 27.1.98
-there was no investigation mvending . The apnlicahis was
not under any detention 6by CRI who took over

investigation) Govt. advocate could not show what

steps had been takena during this period.(Para-17},

.

MNothing incriminating was found agains: the applicant

from the date of registering the case on 6.9.97 +i11

f)

a)

matter giving reasons thereof.

now (30.,9.99) Ppara- 17) .

Almost 2 years have passed, The suspension is still
continuing without‘therelbeihg anything to show

whether the investigation is likeiy to endA within a
short time. Such action can not be

17) .

encouraged (Para -

Yhether the applicant is guilty of any c¢riminal

offence or not , is a matter to be decided by criminal

court but that itself can not give a sanction +to the

authority to continue a

- 17) L3

person under suspension (Para

If reinstatement in present post is detrimental to

investigation, he may be transferred to a distant place

(Para - 17)

The authority while disposing of the appeal of .

\
applicant for revocationof suspension,has vassed an
order dt. 24,8.98 which is a cryptic one without
assigning any reasom. It is the Cuty of authority to

conéidér all rules and guidelines and decide the

Ifow such reasons have

been assigned bv the authority. It does not appear b

~

. Contd...1100‘
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h)‘

3)

k)

5)

- 11 =

us that the concerned authority applied its. mind to
the rules and Covt, inétruttion-on the matter of
éuspénsion while disoosing of the representation.
(Para - 18) |

Continued suspension harms both the Covt, and its
employee.ln excentional cases it may be treated as
otherwise and for doing so, reasons are t6 be

recorded . As ver instructions in such cases , the

~authority concerned should write to higher authority,

In the present case the Govt, advocate could not show 
any suchs If the interest of investigation so i
desires, the applicant should be transferred otit so

~ that investigation can be made without any

intereference whatsoever,{ para- 18 )

In view of the above we find that the matter regardiﬁgf
suspension of the applicant had not been properly‘ ‘
dealt with by the authority., The procedure prescribed

and guidelines issusd by the Govt. have not been
followed (Para- 19),

Almost 2 years have passed, The applicant is still .
under suspension.In the circumstances, w~ have no
alternative but to send fhe matter back'to the 2nd
respondent (Chairman, Telecom Commission) to consider -
the entire matter afresh taking into consideration,of-f
variours provisions regarding suspension end Govt.
instruction on the mattern (Para 19 .

: /

Applicant may also file another representation givihg :
details of his claim within 15 days (Before 14,10.99),
The authoriiy,should take into consideration of this .-
representation and Cdispose of the matter by a reasoned .
order as early as possible,at ahy rate within 3 weeks 5:
of da*e of submission of fresh reprpsehtation(Para_19)::

: 14
VT .
PRAY'.M .

a) In accordance with Hon'ble Tribunals observation iﬁ:
Para 19 of their order of 30.9.59,1 am sending this"

Con‘tdQOQ 12. LR
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b)

,_ ‘- )

fresh represéntation giving details of the case
would request you to kindly consider my case i
favourably in the light of observationse of the Hon'ble

e I

Tribunal and revoke my suspension at the earliest,

before expiry of 3 weeks i.e, before 25,10.,99,

i would appeal to you to kindly pass the order |
treating the entire period of deemed suspension as
duty as it is a case of wrongful detention in
Custody, and no evidence has been found acainst me

during the investigation in progress for more than 2

years and the suspension had been prolonged for more

than 2 years without an justification as pointed oyt
y v j .

in the above representation,

I have been subjected to extreme mental agony and.

{

acute harassment as I have ben kent under suspension

for more than 2 years for no fault of mine,
I had served the Dept. for nearly 30 years with an

unblemished record with utmost sincerity keepshg the

interest of Dept. always in mind . The suspension over

the past two years has come as a rude shock and trauma

to me,

In view of above I womnld once again appeal to youy to
kindly take an early favourable decision. I shall be

deeply grateful to you for yorr favourable decision in

this regard,.

Thaning vou,

Yours sincerely,

(K .GANZSH)

Enclosures :- Annexur 'At, "B',1C','D', and 'R
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, S ALY GUWAHATI BENCH ¢ GUWAPATI
C veashynes wl i Pl . ’
. oMl VIR AT o Taha ORDER SHBBT |
Dﬂlx,r (4 < e";: 1o v RN APPLICATION NO %}’(_ OF[99%.
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.)ﬂn.zu‘ *"U[ ’;l“!‘ t:mr\ ‘ N 1 1o
OO A dvocate foglApplxcant(s) H“ CS qQ, Q;u;qua!wvy P W- C9§_c.
Ay, v apduifney oM . ;
SR 'w*ﬁ v s % E
4, i ., Advocate for Respondent(s) ey 3
. ‘ e v
ﬂumwnnquv!lll-""'
/ -
Lsnudm sy ﬁa%%gﬁll?ﬁéﬁﬁet {sgonsbre 'Mrwustlce'ﬁ N. Baruah,
& p L " ice~ Chalrmap
E o i 0 v it - by '
St ERMASAEREY PEE ”“Hon‘ble Mr G.L. Sanglyine,
g ,_'  ‘Administrative Member
Tofiheg sasio n "
; S - A G isc. petltlon as Qeen '1led
m/‘";\ﬁb&*l m S »«1‘13 18, M

praylng 1nter aila for extenslon of time
"to implement the judgment and order
dated-30.9.1999. passed by this'iTribunal
}n O.A.No.267/98.
7™ 'Heard Mr B.S.
Addl. c.G.s.cC.

Basumatary, :learned
and Mr Saikia,
for L ,:the 1,9Pposite
Mr Basumatary submits

petitioner/respondents
thd"
passed by this ~ However; in
order to implement it some more time is
required. Mr  Basumatary
prays for two months further time,

learned

that the
accepted

have
‘dated ' 30.9.1999
Tribunal.

otder™*

Accordingly

On hearing the learned counsel for
partles the
petitioner/respondents two months. time
frdm today to 1mplement”the order dated
3049.1999 pagsed in 0.A. -No.267/98.

the we allow

The Mijsc. Petition is disposed of.
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Memo ,Ne, Zf/ é’,é’

Copy fer infermstien and necessary actien te :

.,/:Shri KiGanesh, QGM, Task Force,

2

£5 - 'y
Pated /gr///?;

(under suepencion),

North East Telecom Region, Silpukhuri, Guwahati-3,

D)

PEPUTY REGISTRARL

M{W\\gs
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- N0.9-79/97—Vig.I/Pt.2 bl BN m
Government of India o %@\
F Ministry of Communications ‘
| - L g Department of Telecommurgcations

West Block # 1, Wing # 2
Ground Floer, R K Puram
New Delhi - 110 066.

RSTN
Dated thes December, 1999,

ORDER
Shri K Ganesh, formerly CGM, Task Force, NE Telecom. '
Region, Guwahati (now under suspension), has submitted aw
representation dated 04.10.99, addressed to the Chairman, Telecom.
Commission, in compliance of the directions of Hon’ble CAT, Guwahati
Bench, vide order dated 30.09.99 in OA No0.267 of 1998 against Order

Suspension be revoked.

2. The President has carefully considered the submission of

,Sl"i(ri K Ganesh in his aforesaid representation dated 04.10.1999. £

ff”Keeping in view the fact that the offence allegedly committed by Shri K

~ Ganesh is of a very serious nat €, the President has observed that more

/ important than the Burden on the national exchequer ‘as a result of
. gt N .

payment of subsistence allowance to the Officer witflout getting any work

from him, revocation of suspension and giving posting to the Officer

B

6\ may send wrong.signals_to-thewiollowg ficers/and employees and may
) subvert the péferal” discipline in_the sation. = The balapce of
advantage would lie in favour of continuing the-suspbasion of the’ Officer
for the present, which can be Ieviewed on reccipt of CBI’S .
report. The President has, therefore, teject€d |the Jalo
representation dated 04.10.1999 of Shri K Ganesh.

\ L ) 1]

3. Receipt of this order shall be acknowledge
Ganesh. .« A

N T

o s
“ “\? kg @.w””’wBy order and in the namec of the President.

w— Vv s one ﬂtﬂ'u A
—- m—

: | , ( JOHN MATHEW )
ASSTT. DIRECT@R GENERAL(VIG)
Shri K Ganesh < ‘o

Formerly CGM(T/F)
NE Telecom. Region ( Now under suspension )
Guwahati

(Through Chief General Manager, Task F orce, NE Telecom. Region

Guwabhati ) /

Bt
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A

O.A. No. 32 OF 2000

Shﬁ K. Ganesh
| . Applicant
- VS - |
Union of India & Others

. Respondents

IN THE MATTER OF :

Written statement submitted by

Respondents No. 1,2,3

WRITTEN STATEMENT

The humble respondents beg to submit

their written statement as follows :

1. That with regard to paras 1,2,3, 4(a)(b),(c),(d) the respondents

beg to offer no comment.

2. That with regard to para 4(e), the respondents beg to state

that the case was investigated initdally by Assam State Police and

C.

~ e~
e

Sr. C. .
., Guwahat! Bench

. A,

o~
s

subsequently the case was made over by the State Police to the CBI -

for detaJled investigation which is in progress.

3. That with regard to para 4(f), the respondents 'beg to state that

the CBI has registered as FIR against the applicant Shri K. Ganesh

and the investigation is in progress.

4, That with regard to pars 4(g),(h),(i),(3),(k),1),(m),tn),(0),(p) & (é),

the respondents beg to offer $io” comment.



; 5. That with regard to para 5(i), the respondents beg to state that

j the CBI has full powers to investigate the matter. CBI registered a

i
E case when the case was transferred to it by the State Police, and the
! matter is still under investigation. Therefore, the case in which the
applicant was arrested and subsequently placed under suspension has
not come to an end and is stll continuing. As admitted by the
applicant himself in the foregoing paras, the competent authority has
reviewed the suspension from time to time and has come to the
* conclusion that the applicant should be kept under suspension. There is
no provision in the CCS (CCA) Rules which says that the Govemment

servant who is deemed to have been suspended in terms of Rule

10(2)(a) thereof has to be reinstated immediately after the Government
servant has been released from detention. The competent authority has
to take a dééision taking into account the charges and the
circumstances leading to the arrest of the Government servant. As
mentioned above the competent authority has examined the question of
revoéation of suspension and based én the facts and circumstances of
the case, has concluded that the applicant needs to. be kept under

suspension for the time being.

6. That with regard to para 5(ii), the respondents beg to stéte
' that the applicant was placed under deemed suspension in view of the
! fact of his detention by the police for a period exceeding 48 hours in
' terms of Rule 10(2)(a) of the CCS (CCA) Rules. The case in which
ié the applicant was detained has ultimately resulted in the registration

of a case by the CBI vide RC.S(A)/98—SHG.

/7/'\ That with regard to para 5(iii), the respondents beg to state

(” that the investigation into the case in which the applicant was

arrested had- been abandoned on 16)—1179-_-_9;7__)Lhi£h is incorrect. As per
5 the normal procedure the case was ;)anyr transferred to the CBI by the
State Police on this date. Tﬁ_érie,afi:jerg CBI has taken necessary action
to investigate the case further. Since the investigation into the case is
stll going on, the competent authority has decided to | continue the
suspension of the applicant. The rule/instructions cited by the applicant

are not relevant in his case.
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8. That with regard to para 5(iv), is denied. The respondents beg
to state that the representation dated 4-10-99 submitted by the
applicant was considered by the competent authority i.e. the President.

As communicated to the applicant vide dated 31-12-99 (Annexure-H to

the application) the case against the applicant is of a very serious

R

nature and nevocatloh of his suspension may send wrong signals to the
fellow officers and employees and may subvert the general discipline in.
the organization. The competent authority has decided to continue the
suspension and the case is to be reviewed on receipt of CBI's report.
Therefore, the order dated 31-12-99 rejecting the répresentat'Lon of the
petitioner is perfectly in acgggmce with the relevant rules and is
perfectly legal, and the same has been issued fully in compliance with

the directions of this Hon'hle Tribunal.

9. That with regand to para 5(v), is denied. The r@éondents beg to
state that the representation of the applicant was examined in the
light of the derections given by the Hon'ble Tribunal. The reasons for
rejection of the representation and continuing the applicant suspension,
have been dlearly indicated in the order dated 31-12-99. Therefore, the
order is well considered, is a speaking ordir/ perfectly legal and liable

to be upheld.

10. That with regard to para 5(vi), isv denied. The respondents beg
to state that the case investigated by the CBI is the same on which
the applicant was arrested by ﬁhe Assam Police. The contention of the
applicant, is, therefore, totally misplaced and the order for continuing |

the suspension is perfectly legal and liable to be upheld.’

11. That with regard to para 5(vii), is denied. The respondents beg
to state that as the investigation into the case is stll going on. it is
premature to say fhat there is no incriminating material against the
applicant. The applicant was arrested by the Assam Palice on 6-9-97
while allegedly in possession of huge amount of currency amounting to

Rs.25,31,200/-. & is in view of these facts that the competent
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authority has decided that the revocation of the suspension and giving
a posting to the applicant will send wrong signals to the fellow
officers and employees and may subvert discipline in the organisation.

Therefore, the order is based on valid consideration and is in order.

12. That with regard to para 5(viii), is denied. The respondents beg
to state that the submission of the applicant is based on
misrepresentaion of law and facts. Tt is well establised now that

suspension is not a penalty and that it is only temporary deprivation

‘of office. The competent authority i.e. the President after

consideration of the facts and circumstances of the case has decided
to continue the suspension of the applicant. Therefore, the order dated

31-12-99 is perfectly as per law.

13. That with regard to para 5(ix), is denied. The respondents beg
to state that the order dated 31-12-99 has been passed by the
competent authority after careful consideration of all the relevant

rules and instructions and the directions of this Hon'ble Tribunal.

14, That with regard to para 5(x), is denied. The respondents beg
to state that the submission of the applicant is based on lack of
appreciation of facts. The Hon'ble Trbunal had directed for
consideration of the representation of the applicant within a period of
three weeks, which period, on a prayer being made by the fespondent
was extended by this Hon'ble Tribunal. The representation given by the

applicant was given careful consideration by the competent authority in

the light of the observations and directions of the Hon'ble Tribunal .

and it was decided to continue the applicant under suspension. There
was no direction from the Hon'ble Tribunal to the respondents to
reinstate the applicant, while directing the competent authority to

consider the case of the applicant.

15. That with regard to para 5(xi), is denied. The respondents beg

to state that the order dated 31-12-99 is a conscious decision of the
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competent authority based on the facts of the case including the

observations and derections of this Hon'hle Tribunal.

16. That with regard to para 5(xii), is denied. The respondents beg
to state that the applicant is deemed to have been placed under
suspension by an order of the competent authority issued under Rule
10(2)0a) of the CCS (CCA) Rule, 1965 and not under Rule 10(a)(b) of
the said Rules. The contention of the applicant is based on

misinterpretation of rules and may be rejected.

17. That with regard to para 5(xiii), is denied. The respondents beg
to state that the applicant has himself admitted that the suspension is
not a penalty. The competent authority has decided to continue the
suspension of the applicant keeping in view the circumstances in which .
he was detained and the fact that the investigation of the case is
still pending, and other relevant considerations as expressly stated in

the impugned order dated 31-12-99.

18. That with regard to para 5(xiv), is denied. The respondents beg

. to state that the applicant was arrested by the police while he was

allegedly in possession of huge amount of unaccounted money and a
case under Section 7 and 13(1)(e) of the prevention of Corruption Act.
1988 read with Section under 120(b) of the IPC stands registered
against him. He was released on conditional bail only. _Revoking the

P .
suspension while the case is still under investigation would send a
wrong signal to other officers and employees and may subvert
discipline in the organisation. Therefore, the order is based on valid

consideration and is in arder.

19. That with regard to para 5(xv), is denied. The respondents beg
to state that as explained in the foregoing paras, the continued
suspension of the applicant is fully justified in view of the facts and

circumstances of the case.
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20. That with regard to para 6, the respondents beg to offer no
comment. That with regard to para 7, the respondents beg to deny for

want of knowledge.

21, That with regard to para 8 & 9, the respondents beg to state
that it is denied that the applicant has adduced any valid ground for
the grant of the reliefs prayed for by him.

22. That with regard to paras 10 to 12, the respondents beg to

offer no comment.

VERIFICATION

I, Shri PRADIP CHANDRA DAIMARYL, DE EstH

being - authorised do hereby solemnly declare that the statements made
in this written statement are true to my knowledge, belief and

information and no material fact has been suppressed.

And I sing this verification on this the day of 28,
Mochn /' 2000. |

Preadee char?” o™

DECLARANT




