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O.h, 286 of 2000

Order of the Tribunal
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
GUWAHATI BENCH

Original Application No0.286 of 2000 .
Date of decision: This the 11th day of "October 2001

The.Hon'ble Mr Justice D.N. Chowdhury, Vice-Chairman

The Hon'ble Mr K.K. Sharma, Administrative Member -

Md. Akhtar Hussain,
Resident of Japorigog High School Road,

Sundarpur, P.0. Dispur, :
Guwahati. . e Applicant

By Advocates Mr J.L. Sarkar, Mr M. Chanda and
Ms N.D. Goswami.

- versus -

1. The Union of India, throuh the
Secretary to the Government of Indla,
‘Ministry of Labour,

New Delhi.

2, The Director General,

Employees State Insurance Corporation,
New Delhi,

3. The Regional Director,
Employees State Insurance Corporation,
North Eastern Region, ,
P.0. Bumunimaidan, Guwahati. sesese RESpondents

By Advocate Mr B.C. Pathak, Addl. C.G.S.C.

-

XYY TYY Y

0RDER (ORAL)

CHOWDHURY, J. (V.C.)

This is an a.pp]ication under Section 19 of the Administrative
Tribunals Act, 1985 challenging the order dated 20.10. 1999 passed by the
Regional Director, Employees' State Insurance Corporation, North Eastern
Region, Guwahati imposing -the penalty of dismissal from service as well
as the appellate order dated 3.3.2000 passed by the Additional Co-m missioner,
(P&A), Employees' State Insurance Corporation, Ne.w Delhi upholding the
order of punishment. The relevant facts necessary for adjudication of the

application are mentioned below:

The applicant, while workJ_ng as Head Clerk in the local office,

Tinsukia in the eStab]Jshment of the Employees' State Insurance Corporatlon,
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was- placed under vsuspension in exercise of poweré conferred under Sub-—

rule .(i) of Ruie 10 of Employve‘es', State Insurance Corporation (Staff and
Conditions of Service) Regulations, .1959. In due course the reépondents

.* initiated diScip]jx_lary proceeding  against the applicant under Regulation
14 para 3 of the Third Schedule of the Employees' étate insurance
Corporatioﬁ (Staff and ‘Conditions of Services) Regulations, 1959, and thé
imputation of misconduct or misbehaviour was served upon the applicant.
An enquiry. was held and the Inqmry Officer submitted his report holdmg
the apphcant guilty of the misconduct. The Reglonal Director by his order
dated 20.10.1999, on considering the enquiry report and other relevant
facts, im'posed‘the penalty of dismissal from 6n the .applicant. '.I‘he. applciant
thereafter preferred an appeal before the Appellate Autﬁority anrd' the
Appellate Authonty also rejected hlS appea.L Hence this appl'LcatLon'

| .assa:ﬂmg the - legality and validity of the order of dismissal as well as

the appe]late_ order.

2. The respondents contested the case and submitted their written

statement denying and disputing the claim of the applicant.

3. “Mr M. Chanda, learned counsel for the applicant, j:ﬁ".thé_'-‘
course of his arguments, sub-mitted that a criminal case was lodged against .
the app]iciant and after a full length trial the applicant was .acqﬁitted..
Mr Chénda submitted that on the same charge a departmeﬁtal enquiry
was initiated and conducted and x;vhereas on the same va]legation/charge.a
a full len‘gth criminal trial was c;onducted 1n a competent ériminal court.
. | The 1e>arned counsel reférn‘né to the materials on record pointed out tk;at
in the cﬁminal trial four witnesses'including‘ the Medical Officer were

-

examined, but the prosecution failed to establish the essential ingredients

of the alleged offence of assault and the applicant as an ‘accused ﬁnras

acquitted from the charge.

4, We have examined the materials on record and it appears that

the learned Trial Court acquitted the accused on the benefit of doubt. o

L}/\/. - Needless to state that in a criminal trial the prosecution is required “to
r - :

prove the case beyond reasonable ‘doubt. In a criminal trial all the

technicalitieS.eesesecss -
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technicalities and nuances of the Evidence Act is fully applicable, whereas
in departmental enquiry even evidence on maten’als which are not admissible
under ‘the Evidence Act are admissible and the'same ¢an be acted upon
on mere preponderance of probabﬂity.vMere acquittal in a criminal trial
from the charges "of cr%minal offence will not, ipso facto, dény the right
of thé Disciplinary Auﬁhority to hold an engquiry as the misconduct pertaining

to discipline of the establishment. One relates to criminal offence dealing

public peace:and .order and the other deals with office discipline. Mr Chandal

next submitted that even otherwise the materials produced by the
Disciplinary Authority did not prove and establish the alleged misconduct.
The learned counsel also submitted that the applicant was -denied propef

opportunity to defend his case.

5. We have gone through the materials on record and we are not

impressed with the contention that the applicant was denied fair and)

adequate opportunity to defend his case. The Disciplinary Authority -

examined three witnesses in presence of the delinquent official and the
de]jnquent’ official was provided with every opportunity to crossexamine
them. Consideﬁng the findings reached by the Inquiry Officer and the
materials 6n -record it cannot be said that the findings were vitiated by

any perversity. The Disciplinary Authority considered the case on -merit

and found the applicant guilty of the offence.

with

6. We have also heard Mf B.C. Pathak, learned AddL C.G.S.C.

On consideration of the materials, we find that that the findings of the
Disciplinary Authority cannot be flawed. Mr Chanda finally argued that‘;
fcfhe punishment imposed on the applicant was severe and the resp;)ndt—ant
authority, considéraing the materials on record failed to take note of
the relevant facts. Mr Chanda submitted that the app]ican;: rendered about
twentynine years of service in the Department and this is the only instance
that the applicant was found to have faltered in his discipline. Accordipg
to Mr Chanda for one isolated incident the applicant should not have been

imposed the penalty of dismissal from service. Mr Pathak, on the other

hand, submitted that the respondent authority considering the facts and

CircumStancCeSeecscecnses



nkm

N\

 circumstances of the case and the gravity of the offence decided to impose

the extreme punishment of dismissal from service.

7. We have given our anxious. consideration in’ the matter. The
materials on record did not indicate any other past misconduct of the
applicant in his entire career. The- respondent authority, while imposing
the penalty failed to take into consideration the long .meritorious service
of the app]icam;, who“was also provided with the benefit of promotions
from time to time. Considering all the aspects of the matter we are of
the opinion that the imposition of penalty of dismissal from service is
extremely disproportional and not in conforrﬁity with Article 14 of the

Constitution.

8. Upon hearing -the learned counsel fof the parties, we are of
the opinion that this is a fit case :inv 'wh;Lch the order of penalty requ:ireé
to be modified. We accordingly set aside the impugned order dated -
20.10.1999 imposing the penalty of.dismissal from service and direct the.
respondents to consider the case for imposing any other penalty provided
by law other than the penalty prescn"t;ed in Clauses (vI to (ix) under R'e-gu]a.—
tion 11 of the Regulations of the Employees' State Insurance Corporation
(Staff and éonditions of | Service) Regulations, 1959. Tt is expected that
the respondents shall complete the exer-cisé as early as possible, preferably

within two months from the date of receipt of the order.

9, Subject to the observations made above the application is

~allowed. There shall, however, be no order as to costs.

L Sl o

( K. K. SHARMA ) . ( D. N. CHOWDHURY )
ADMINISTRATIVE MEMBER VICE-CHAIRMAN
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
GUWAHATI BENCH
(An Application under Section 19 of the Administrative
- Tribunals Act, 1985). '
Original Application N@.éé%ﬁéL/Zemm
BE’I‘WEEN
Md. Akhtar Hussain
rSon of Late Md. Maknur Ali
Resident of Japorigmg High School Road
Bundarpur, P,.0, Bispur,
Guwahati-781605
eee+. Applicant
»-AND-
1. ,Aﬁnion of India_
| j Through the Secretary to the
| “'G@vernment of India, Ministry mf
Labour, Hew Delhi-llmﬂﬂl.
| 2. The Eirector General
Empl@yees ‘State Insuramce Cmrporaticn
.*Kotla Road
Panchadeep Bhawan,
New Ielhi-lleﬂﬂl.
— Y. : 35 The Regional Director,
PN 0 1
ogmw ot e Yobunal _Empleyees State Insurance Corporation,
2‘2 SEP IGB : Nmrth Eastern Region.
o oe oA l P.o. Bamunimaidan

-"[ﬂi‘l‘-«""—uaﬁti aam.ch

_— NP )
ire ¢ ——" p—

o Guwahati-781021

....Resgondeﬁté
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1. i'Particulars of orders ag_;nst whiah this A@glica-

 tion is made.'p

This applieation is. made against the order of
dismissal from service issued under 1etter No. 43-8.11/
18/95-Vig(AH) dated 20.10.1999 in pursuant to the
@isciplinary proceeding injitiated under memorandmm of
Chargesheet dated 12;6.1997 and also against the Appellate
Order issued under létter‘No. C-16/14/25/99-Vig dated |
3.3.2000 whereby appeal of the applicant has been rejec-
ted and the penalty was imp@sed by the Disciplinary
#uthority has been confirmed and alse praying for a
direction to the respondents to reinstate the service of.
the appliéant with all consequential service benefits

including monetary benefits,

2. Jurisdiction

The applicant declares that the subject matter
of the instant application is within the jurisdiction

of this Hon'ble Tribunal,

3. Limitation

The applicant further declares that the application

is within the limitation period prescribed under Section

i

21 of the Administrative Pribunals Act, 1985,
ﬁ. ' Facts of'the Case.

4\.1 ‘I‘hat the applicant k& working as Head Clerk

‘(dismissed from service) unger the respondents. He was

initially appointed as Lower“Division Clerk in th;’

Contd..
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year 1970 and thereafter was premoted th the post @f
) i\ "Upper Division Clerk and at the relevant time he was
e .
;I/F&' posted at Tinsukia while by order dated 14.12.1995 he was

s ﬁj placed under suspension.

4,2 That the applicant states that om 30.12.1994
one Sri S.K,Sasmal, Manager, Tinsukia office, E.S.I.
'éorporatimh,'lodged an ejhar with Tinsukia Policé Station
alleging that on the séme day at about 99-20 A.M. fhe
applicant had assulted him heavily and caused“grievoué
injuries on his person., On receiving that information,
the_Policé registered a case being Tinsukia P.S. Case
No;_8s8/94 u/s 290/325 I,P.C., started 1nves£igation
into the matter and arrested the applicant on 9.1,1995
in connection with the aforesaid case in consequemée
whereof the Respondent,Nm;B issued an order on 14,2,95
pPlacing the applicant under suspension with immediate
éfféét. It is stated that the suspension order was so
issued as a case agaihst the applicant in respect of
ctiminal offence was under investigation by'thé Tinsukia
| Police, |

A copy of the aforesaid order dated 14.2.1995

s s
JRRENIIRRSY Lt
——

r 0 ? a7
’ . alive i e

is annexed herewith as Annekure-i.

PN

e ctrad gAw s
AN

| 24 Stp 10 4.3

o case‘to the Court of Chief Judicial Magistrate, Tinsukia

—— e, e e

That after investigation, the Police forwarded the

(e -t "’.%or trial and a case being G.R. Case No, 1658/83 under
Section 29@/323/506 I.P. C. ‘was registered. The appllcamt
stood trial and pleeded not guilty. The Chief Judicial

Magistrate considered the evidence and other materials

N - hbaredpnies,



on record, The learned Magistrate took into consideration
the materiai centradictions and discrepancies of the
presecukien case and upen hearing the parties thus
acquited the applicant vide judgement and order dated
2.1.1997,

4;4 That thereafter} the applicant submitted a
representatien to the respondent No.3 on 2,1,1997
intimating his acquittal and prayed for his reinstatement
in service upon revecation/withdrawal of suppemsien order
dated 11.2 1995, With his representation dated 2.,1,1997

he also enclosed a- certificate from his Advecate intieatlng
hnxaixnxnneiﬂxedxxxesxkxfLcxkexfrmmxhixxAdxmxxknxinkkma
his acquittal for ready reference of the respondents as the
certified cepy ef the judgement dated 2.1, 1997 could not

be obtained en that very day. The applicant however submie-
tted certified copy of the judgement and crder dated 2,1,
1997 to the respondents/autherities vide his representation
dated '31.1,1997 reiterating his prayer for withdrewal of

suspension and reinstatement in service,

Copy of the representations dated 2.1.1997 and

31.1.1997 ere annexed as Annexure-2 and 3 respecti-

ve ly.

4 5 That the appllcant states that even after submi=-
e ion of the afereseid representations neither the
syspension order dated 14, 2 1995 was withdrawn/reveked
nof‘he was reinstated in service and he was centlnued
te be paid subsistence allowance as befere. Under such a
situation, sdddenly the then respcndent me.3“issued a

Memorandum of ehergesheet vide No. 43~S.11/18/95-Vig(AH)

M Bhtwe s, g
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dated 12.6.1997 and proposed to be hold an inquiry
against the applicant in respect of the charge of
alleged misconduct allegedly committed on 30.12.1994
at.aboht 10-30 A.M, It was alleged in the Article of
Charge that the applicant man handled/physically
assulted Sri S.K.,Sasmal, the then Manager, Lccai Office,
Tinsukia in the office during office cfﬁice hours on
30.12.1994 at about 10-30 A.M. With this Memorandum, the
reepondent No.3 also enclosed the Article of Charge;
statement of imputation of misconduct/misbehaviour in
support of Article of charge; a list of documents by
which and a list of witnesses by whom the article of
charge was proposed to be sustained, It is stated that
the charge levelled against the applicent under this
memorandum ralates to the said incident &hat occurred
on 30,12,1994 in respect of which a criminal case being
G.R. Case No. 1658/94 waslinstituted in the Court of
Chief Judicial Magistrate, Tinsukia which ended in

acquittal of the applicant vide judgement dated 2. 1 1997.

A copy of the aforesaid Memcrandum dated 12. 6.97

is annexed as Annexure-4.
M

4,6 That the applicant states that immediately

after receipt of the memorandum of charge dated 12,6, 1997

e
0 e, e

e he submitted his reply to the respondent No.3 on 7. 7. 97 a

coatime T Hygnal f -

and denied the charge of physically. assulting‘Sriws;K;
7 “ Stp 100 ‘Basmal on 30.12,1994.

. -
48]

In- his reply the applicant stated
that in respect of the alleged incident on: 30 12 1994,

‘Sri Sasmal lodged an ejhar with Tinsukia Police Station
whereupcn a case being G.R Case Nc. 165&/94 was regis-“ﬁ

tered in the dourt of‘Judicial Magistrate, Timsukia.

\/%éf‘ﬁgﬁgéﬁ%ﬁzjgézﬁék%gi/
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‘The applicant further states that the aforesaid case
.  was ended ap in acquittal of the applicant as the -
| charge of physically assulting S8ri Sasmal could not be

proved, However, after receipt of this reply dated
Te7e 1997, the respondent No.3 vider order dated 8, 7 97
appeinted a Presenting Officer to present the case in
support of the Article of charge and an Inquiring
Authority te inquire into the chargesheet against the

applicant and the inquiry thus commenced on 2,11. 1997.

4.7  That it is stated‘that the criminal proceeding
which was instituted through G.R, Case No. 1658/94

{ (State of Assam Vs, Md. A. Huasain3 under section
290/323/506 of Indian Penal Code before the learned
Chief’ Judicial Magistrete, Tinsukia. In the said Criminal
proceeding the brlef case of the preeecution is as
fellows. The relevant portimn of the judgement and

order dated 2.1, 1997 is quoted below s

"This Prosecution case may briefly be stated as
‘feliews s | o

Mr, $.K.Sasmal lodgeu FIR with O/c Tinsu-

) ~ kia police station statinévinteralia that he is
‘ . ,imﬁmj the manager of E,S.I, Corporation, Tinsukia.®n
aLw } " 30.12,1994 he came to his office and handed over
% 2 a letter to the accused through D.K.Sarma (PW1),
4 ;f%fiakmh Peon. The accused beingvthe Head-Assistant of the

establishment.in stead of accepting the letter he
started some aitercatiom. Thereafter, the accused
caused hurt to S.K.8asmal by means of a wodden

roll causing some minor injuries to his person

N B B s,



énd he had undertook treatment. Police on receipt
of the.FIR registered a case and took up inves=-
tigation and upon completion of investigation
submitted chargesheet u/s 290/323/506 I.P.C. .

against the accused Akhtar Hussain.?

The aforesaid allegation has been e#amined by
the learned court of Chief Judicial Magistrate, Timsukia‘
in details. The learned Chief Judicial Magistrate
examined in as much as ¢ witneSses ExszE from the pProse=-
cutien side.®ther evidences relating to the alleged
incident which -#ook place on 30.12. 1994. The learned
Chief Jndicial Magistrate thereafter came to the conclu-
si@n that the prosecution has failed to establlsh the
charges against the accused applicant and accordiﬁgly
acquitted the applicant from the aforesaid criminal
proceeding by judgement and order dated 2 1. 1997. The
relevant portion of the judgememt and order dated 2. 1 1997

passed in G, R. case Ho. 1658/94 is reproduced belew s

‘" I have considered the injury report also,in
'ihis regard. Injury report also goes to show
that one S.K.Sashpaul was examined by the doctor

on 30,12,1994, From the evidence of the doctor it

' 1s also doubtful who was the real injured. The

- advocate for the ‘accused admitted that the alleged
Occurrence took place on 30, 12, 1996 at’ about 09.20
a.m, whereas the F.I R. was lodged on the same day
7at abeut 5.30 p.m., the delay in lodging the F.T. R.
‘has not been explained by the prosecutiom and on

thls ground the presecutian case falls. I find

M '/4%/7;&%16 i%%p/w/
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substance in the submission. As it appears, the

informant sustained some minor inJuries, so he

‘could have very well lodged the F.I, R. immeaiately

after the occurrence. But instead of doing so,
he lodged the FIR at a belated stage. So, I feel

that the ss-called FIR can be viewed with
¢ ’ /4~acL

'suspic1on. Hd it been a case that the informant

sustained grievous injuries then it would be

presumed xxxxha that the informant and @thers

had to remain busy for the treatment. But this is
not the case here. Admittedly other emplsyees
were also present in the office at the time of
occurrence, ss any one of them could have lodged
the FIR narrating the incident. In my considered
v1ew I hold that delay in lodging the FIR is also

fatal to the prosecution.

In view @f my d901Sions and discussions

in the foregoing paragraphs I am of tha view that

the prosecution suffers from doubt. The prmsecu-

:tion failed to praduce the seized materials

during trial. Non-submission of seized material

also casts a serious reflection on the genuine-

nees. of the prosecution version. I find huge area
" of doubt looming over the prosecution story and

the accused is entitled to get bemefit of doubt.

which I hereby do.

In the result, the accused is acéuitted
on benefit of doubt. The seized materials, if any
be destroyed in due course in acéordance with
law, |

Contd. . .o

S Bt it i



The judgement is delivered under the -
the seal of the court on this 2nd day of

Januerj, 1997,"

®he learned Chief Judicial Magistrate, Tinsukia
acquitted the applicant after examining of the prose-
cution witnesses and evidences laid by the prosecution
side and came to the conclusion that the applicant is
entitled to be acquited and accordingly the applicant

i had been acquitted from the aforesaid criminal charge.

A copy of the judgement and order dated 2.1,97

referred to above is annexed as Annexure-5, -

4.8 That.your applicant begs to state‘that the present
applicant was placed under suspension way back on 14,2,
1995 in conneotion with investigationireieting to the
incident took place'on 30.12.1994 and also on the
ground that he was arrested in connection with the
aforesaid incident. ‘However the suspension order is
continued for a 1ong period since 14, 2 1995 even after
the acqmital on 2.1,1997 in the aforesaid G, R ‘case
No. 1658/94 by the learned Chief Judioial Magistrate.
It is also relevant to mention here that although there
. was no departmental proceeding prending at”the relevant i

R e

ime ageinst the applicant when the said criminal

RTINS
3 £ SEP ZQD roceeding was instituted through G R, Case No.1658/94
| Ias such in view of the judgement and order dated 2, 1.97
A .
[T 1 - 38..7h }the applicant was exonerated from the criminal charge

v - R !

which was levelled gg&inst him. It is also relevant to

mention here that the appropriate authority did not

'prefer any appeal or revision in any higher court aéainst’

VA st
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the acquittal of applicant in G.R. Case No, 1658/94,

In this ccnnecticn it is further stated that there was

“no preposal from the respondents side to centinne the

applicant under suspension even after acquittal of the
applicant from the criminal charge as stated above. Bnt
surprisingly the respondent did not pass any order |
revcking the order of suspension dated 14 2. 1995 even
after lcng lapse. cf time say after 5 months fréﬁ“the P
date of acquittal of the applicant from the criminal
charge. But surpr151ngly a departmental proceeding was
instituted through Memorandum of Charge dated 12 6 97
en the allegation which was the subject matter cf the
criminal proceeding where the applicant was excnerated
by the learned Chief’ Judicial Magistrate, Tinsukia by
its judgement and crder dated 2. 1.97. But even then
there was no decision on the part of the respondents

to continue the applicant under suspensicn after his
acquittal in criminal proceeding. But in the instant
case respondents particularly the Regicnal Directcr, who
is competent authority for revocation of the order of
suspensicn made a clear departure from the established
rule and in total violation of rules laid dcwn by the
Gevernment of India in force. The applicant was fcrded
ta continue under suspemsien eveth after acquittal frcm
the allegation of criminal offence by a court of law.
This fact of suspension has been stated to apprise the
Hﬂn ble Tribunal hcw the applicant is mated out with

quicial treatment in the eye of Regional Directcr, ESI.

4, F That your applicant begs to state that in the

_departmental proceeding which was initiated through



hinee c gl -

d ssued under letter No. 43-S.11/18/95-Vig (AH) dated

12.6.,97 on the same and identical set of éhafges which

was in fact brought in the criminal proceeding instituted

under G.R. case No. 1658/94, The relevant portion of

the Articée of charge is quoted below s

: T
C- | ‘l
“sppm |
\
Poow nrE
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"% Article-I

£y

' Md, Akthar Hussain, Head Clerk, while
posted at Tinsukia Local Office, E. SII Corp@ration.
N E. Reglon, on 30.12.1994 attended offlce at
9.15 AM and signed on the Attendance Register.
Then he was requested by Sri D.K.Sarmah, Peon to

receive twa letters meant for him~ from the Peon

Book, At this, Mda. A .Hussain became furious and

attacked Sri S.K.Sasmal, Manager, Local Office.
Tinsukia in the office during office hours at
about 10.30 &AM on 30,12,1994 and man-handled/

physically assulted with a womden roller on his

fore-head as a result of which Sri S.K.Sasmal,

Manager had to be admitted imto Civil Hospital,
Tinsukia on 30.12.1994 for head injury vide
Hospital Slip No. 546 and discharged on 1.1,1995,
FIR was also lodged in the Trinukls Police Statiom
on’ 30 12,1994 for the incident v1de C/Mo.555/94.
Md. A, Hussain, Head CIerk physically assulted

8ri S .K.Sasmal, Manager, Local Office Tinsukia

without any reason in the office in front. of all

the office staff members and also subverted the
discip&ine ef the office,
Md. A.ﬁussain, Head Clerk has been: suspen-

ded for the above- mis-behaviour from 14.2,1995

vide Memo No.43-A 29/1//-13/95-Estt dated 14 2.1995.

U G bt e s Sper



Md. A. Hussain, Head Clerk has thus committed
gross mis-behaviour/mis-conduct and displayed
utter lack of integrity, devotion to office duty
and in subordination which isgmnbecoming of a
Corporation employee and violated ﬁule 3(T) (1) (11)
(iii) of the CC8(Conduct) Rules, 1964 to be read
with Regulation 33 of E.5,I. (Staff and conditions

of serviees) Regulations, iQéé as aménded;“

“

The af@resaid Article of Charges is proposed to
‘be sustained By the follow1ng four witnesses mentioned im
Annexure IV to the Memarandum of chargesheet dated 12.6.
‘97:‘The relevant portion of the Annexure 1V is reporduced

below 3

“LIST OF WITNESS BY WHOM THE ARTICLE OF CHARGE
FRAMED AGAINST MD. AKHTAR HUSSAIN, - HEAD CLERK,
E.S.I. CORPORATION, N.E. REGION ARE PROPOSED  TOQ
BE SUSTAINEDs . -

1. Sri S.K.Sasmal, Ex-Manager, Local Office,
Tinsukia-now posted in Calcutta, E.S.I.
Corporation,

2, -8ri P.Sutradhar, Manager, Local Office, Tinsu-
kia, N:E. Region,

3. Sri B. C.Das, UDC-Cashier, Local Office, Tezpur,

E.8.I. Corporation, R E.Region,
N : | 4. sri D. K.Sarmah, Peon, Regional Office, Guwahati.
2 2 SEP IGD | 7 BeS.I. C@rporation, N.E. Region.w
[ — | - sa/- D.N.Pegoo, 12.6.97
Gunehatl 3ench Regional. Director®
| S S s - * -

It is relevant to mention here that the prosecution

side also relidd upon the same set of witmess which was

also relied upon by the departmental side in the depart-

-



mental proceeding initiated under memorandum of charge=-
sheet dated 12.6.1997, In fact the charges and witnesses
brought under the criminal proceeding as well as the | |
departmental proceeding are same and identical. All the
above witnesses and evidences of the prosecuticn’side
has been examined by a competent court of law i.e. court

of Chief Judicial Magistrate, Tinsukia and thereafter

‘the present applicant was acquitted by the learned Chief

Judicial Magistrate categorlcally holding that there is t
huge area ef debut loemlng over the prosecution stery ”
and the aeccused is entitled to get benefit of donbt and
accerdingly the applicant is acqultted by the- learned
Chief Judicial Magistrate vide its judgement and erder

dated 2 1,1997 passed in G R, Case No. 165&/94.

4 10 1hat it is stated that the respendents therefore
eenéueted the departmental Pproceeding even after‘submi-'f
ssion of his reply to the memorandum of charge dated ;
12 6 1997 denying the charge. The enquiry of ficer submi-
tted his repert alleginq that: charges under Article I
against the applicant are preved. It is pertinent to
mention here that the departmental authority in the
memorandum of Article of charge dated 12.6.1997 relied

upon 4 (four) %itness~namely,

L 1. 8ri S.K.S8asmal, Ex-Manager, Local Office,

Tinsukia-now posted in Calcutta, E.S. I,
Corporation, - : N

2, §rif§§8utredhar. Manager, Local Office,
Tinsuki&p N.E, Region.

[ESU U  H o

3. sri B. C.Das, UDC-C!shier, Local Office,Tezpur,
E.S. I., Cerporatien. N.E. Region.« R

S g WS it tmir -



[br

g R

4. Sri D.K.Sarmah, Peon, Regional Office,

Guwahati. E.S.I, Corporation, N.E,. Regian.
But while conduating the enquiry they have alsm relied
upmn the wztnesses who were not relied in the memorandum
of charga dated 12.6, 1997. As such it is establishea | |
beyond all doubts that_the espondents violated the
reievant CCS rules while conducting the enquiry against
the charge framed against the applicant on the basis of
that illegal findings of the enquiry officer. The disci-
Plinary authority as well as the Appellate authority
impose punishment of dismissal of the applicant from
service, Therefore it appears that the departmental enquiry
has been conducted in total violation of the relevant
Ccs(Cca) conduct Rules 1965 with an ulterior motive to
victimise" the eervice career of the applicant. As such
on that ground alone the departmental proceeding is

liable to be set aside and quashed,

4,11 That your applicant begs to state that immediately
after receipt of memorandum of chargesheet dated 12,6,97
he haj submitted his reply'vide letter dated 7.7.97. In
the said reply the applicant interalia stated that én’the
same charge he had aiready faced the trial and the learmed-
Chief Judicial Magistrate acqﬁitted him from all thoge
charges vide its judgement and order dated 2.1,1997 in

G.,R. Case No. 1658/94. The applicant also pointed out

4miI his reply dated 7.7,1997 that on the same allegation

FIR was lodged on 30.12,1994 by Sri S.K. Sasmal, the
thkn Manager, Local office, Tinsukia against the appllcant

ank the charges levelled against the applicant hag been
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acquitting him in the G.R.case No0.1658/94. The applicant
categorically stated khxx in his reply dated 7.7.1997

that in view of the decieion of the learned Chief Judicial
Magistrate passed in G.R., Case No., 1658/94 there is no
scope to proceed further against the same/identicai
charges by initiating a deﬁartmental proceeding. He has
a&&e categorically denied the charges levelled against
him by the memorandum of chargesheet dated 12,.6,97 but
even thereafter when considered the reply dated 7.7. 97 |
the respendents proceeded with the fresh enquiry in terms

of memerandum of charge dated 12.6. 1997.

A copy of the reply dated 7.7. 1997 is annexed

as Annexurerﬁ.

P
e

4,12 That your applicant further begs to state that

the enquiry officer has no jurisdiction to rely upon the ‘
statement of the witnesses in violation of the ccs(cea) |
Rules 1965, It i; admitted by the enquiry officer in his
repert that the charged official participated in the |
enquiry proceeding from beginning to end throughout the
enquiry preceeding held on 21.,11,97, 24.2. o8, 26 10. 88,
4.1.99, 3,5,99 and 4. 5,99, It appears from the enquiry re=~

port that there are lot ef discrepancies as regard the

time and oeccurrences of assulting as alleged in the

‘*depkrtmental proceeding against the applicant and in the

!

criminal preceeding and the version of the fonr eommen

W1tLesses who were examimed in the criminel preceeding

_appears to be differamt in the departmental proceeding

altheugh statements of Sri T, Hazarika. Record sorter and

!
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i C.R.Paul, Ex-Assistant, Regional Director cannot be
relied upon by the enquiry officer as per alw laid down
in the CCS(cCA) Rules 1965, Therefore when the learned
Chief Judiéia1~Magistrate examined the four common

ﬁ witnesses in the same facts in the criminal proceeding'

instﬁtuted under G.R, Case No. 1658/94} therefore

enquiry officer or the disciplinary authority has no

Jurisdiction to further proceed with the dep&rtmental

proceeding on the same charge when the applicant has

already been qcquitted from the criminal charge after
examining the witness and evidences.On thet score alone
the departmental proceeding as well as the.pemalty
imposed by the disciplinary authority are liable to be
set aside and quashed. In the said enquiry report the
enquiry officer also examined the natare of weapém used
bf’fhe accused applicant during the incident océure@

on 30,12,1994 and the defende statement of the applicant

while conducting the enquiry. A mere reading of the

L enquiry report it would be evident that there are lot

of contradfction in theyreport of the enquiry offiééi'
and the conclusion arrived at 5& fhe-enquiry officer

:jﬁét in a mechanical manner without applicéfion of mind-

in the enquiry report ﬁhe enquiry officer:gaﬁe it-s
finding that on the basis of doéumentéry and oral
evidence adduced before mim he was of the view that

| the charges under Article T against the appliéaht has
r— ~ : : -
” ~—been proved. In this connection it may be stated that
cebla l ! q . . l

i “the/enquiry officer has no jurisdiction to proceed wtth

‘3 ‘ SfP !QU on he similar and same charge in a departmental proaeed—

A Y inﬁ especially when the same set of charges have already
-~ Gu' a'adbi }Q “sh C
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been examined by a competent court of law in G.R.

Case No., 1658/94, If the departmental proceeding is
allowed or confirmed in that case it would lead to-a.
serious consequence and conflict, Therefore the
discipllnar;aggghgi‘jurisdictien to start a fresh
proceeding on the same set of charge against the
applicant when the applicant have already been acquitted
from criminal eharge by a competent court ef 1aw in
eriminal proceeding under G.R. case mo. 1658/94. On that
score alone the impugned memorandum ef chargeeheet dated
12, 6 1997 and the order of penalty dated 20.10. 99 and
the appellate order dated 3.3, 200@ are liable to ve

set aside and quashed.

4;i3 It is stated that & mere reading in the enquiry
report will lead to the cenclusion that the enquiry
officer acted in a very arbitrary Ranner and with the
pre-déterminatien to impose penalﬁy upon the applicant
started proceeding from very beginnimg and with this
motive he has entertained the request of the Regienal
Director to examimed the two ether wit#nesses namely,
shri T.Hazarika ot Reeord serter, Local office, Tinsukia
and Sri C R Paul, txx ex-Assistant Regiomal Director,
ESI Corporation, Suwahati made through his letter bearing
No. 43-5.11/18/95-8ig (AH) dated 24.2.98 i.e. during the
pendency of the prﬁceeaiﬁé these two witnesses have beeﬁ

“included in the enquiry proceeding in total violation ef

| reﬂevant rule of CCS(CCA) 1965. It is evident from the

N il order sheet dated 24,2, 98 that the presenting officer has

:;ieh verbally pleaded the relevancy ‘©f the above two witneeses

& v
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namely, T.Hazarika and Sri C.R. Paul in the displicinary
proceeding against the applicant. The enquiry officer
further stated that he has considered the pleas¢ made by
the presenting officer in this regard and 9né letter the
inclusion of two witnesses in the departmental proceeding.
It has further stated in the order sheet dated 24.2.98
éhat the letter addressed to the enquiry officer by the
Regional Director, where some errors were there, therefore
the retyped cepy of Annexure-III of the chargesheet was
also enclosed subsequently to the chargesheet and the
| revised Annexure-III and IV to the chargesheet have been
taken on record. A copy of the letter dated 24.2.98 of
also have provided to the charged official i.e. the
present applicant. It is also stated in the ordersheet
dated 24.2,98 thatrthe statement of ®hri T, Wazarika |
also submitted to the Police Auth@ri%y while the Tinsukia
Police investigated alleged criminal case including the
Police Investigation report. Therefore statement of Shri
T. Hazarika was also a part of the criminal proceediﬁg; |
Ag such inclusion of statement of T. Hazarika in the
departmental proceeding is also common witness both in
“ w«—.__ the criminal preceeding_as well as in the deéartmental
*i nglgloceeding. It is stated that C.R,Paul was Ex-Assistant
2‘ZSEP ZQD Regional Director, E.8.I. Corporation was in fact emtrusted
ith the duty of investigation by the Regional Director

(ra

vv‘U- *2nch 10 the incident alleged to have been occured on 30.12 94
—

As such he cannot be treated as witness of the 1ncidence
: occured on 30.12.1994, Therefore it appears that the

St

evidence and the witneseed both the in the criminal

S B oo Hrsesain



proceeding as well as in the departmental proceeding

are common and specially wheﬁ a competent court, the
learned Chief Judicial Magistfate, Tinsukia after detailed .
examination of all witnesses and evidences belng fully
satisfied with the proseqution was fotally failed to
establishg the charges brought against the accused
épplicant and finally gqcquitted the present épplicant
érom thé criminal charges, therefore similar charge on
the basis of commbn witnesses aﬁd on similar set of
evidences the departmental autherity has no jurisdiction
to initiate a fresh pr@ceeding on the same set of charges.
As such Memorandum‘of chargesheet dated 12.6.97. penalty
order dated 20.10,99 and appellate order dated‘3.3.2®0®

dze liable to be set aside and quashed,

4.14 That your applicant further begs to state that

TR e

he was placed under suspension on 14.2.95 in connection
with the investigation of alleged incidence took place
on 30.12,94 and he was forced to retain under suspension
for a very long period. It is relevant to mention here |
even after acquitaal from the criminal charge brought
against the applicant through GR case No. 1658/94, the
applicant was not reinstated in service but forced to
retaip hnder suspension in total violation of rules till )
he approached the learned Central Administrative Tribunal
- by way of f£iling Original Applicatiom under Section 19 of A
thg Administrative Tribunals Act, 1985 for revocation of 9’
2 / SEP 10 su?pension order dated 14.2.1995, Thereafter follow1ng
B the} order of the learned Tribunal dated 14,7.99 the

yench

vahstl —applicant was reinstated in service, Thereafter the

S
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authority reinstated the applicant in service i.e.
after a lapse of more than four and half years.Therefore
the applicant has undergone a tremendous mental anxiety

for all those days and also faced trial before the

e

learned court of Chief Judicial Magistrate, Tinsukia

in connection with G+R, case No. 1658/94 whefe he was

finally ‘acquitted from the crimiaal charges following the

; Jjudgement and order passed by the Chief Judicial '

Magistrate, as such c@nducting/af initiation of a fresh

departmental proceeding on the same set of charge and |

on]tﬁé same set of witnesses against the extabliShed'

procefure of law is a kind of harassment amd expecially

when the dispiplinary authority imposed penalty on the f&

basis of the same set of statement and evidences laid

before the enquiry officer which was identitial with the

criminal preceeding and ultimately imposed the penalty

by the disciplinary authority dismissing the applicantw

from sertice. It is pertinent to mentien here that

the penalty of dismissal from service imposed on the

.? | applicant by the disciplinary- authority is dispnoportienata-
con51dering the gmavity of the offence as well as consi-
dering the facts amd circumstances of the instant case.

| On that score alone the impugned order of penalty dated

20, 10 1999 and the appellate drder dated 3.3. 2@00 are

‘liable 'to be set aside and quashed.

‘,ﬂg. R TN
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4.15 That your applicant begs to state that he was

acquitted from criminal'charge by the learned Judicial

Magistrate, Tinsukia on merits after detail examination

of evidence and witnesses as such further initiation of
departmental proceeding on the same set of charge is not
permissible under the law as because it will likely to
create chaos and confusion. As such action of the respon- _
dents is amount to dishonour the verdict of the learned '
trial court. On that score alone the impugned order of
penélty and appellate order confirming the said penalty

of dismissal from service are liable to be set aside and

quashed.

4,16 That it is stated that impugned order of pemalty
dated 20.10.99 passed by the disciplinary authority is
cryptic, mechanical and arbitrary. It does not contain
any reason more particularly there is ne.discussion about
the grounds raised by the applicant in his representation
dated vsubmitted before the disciplinary authority
against the enquiry report. It is mandatory obligation on
the part of the disciplinary authority to discuss the
grounds raised by the accusea applicant in his defence
statement i.e. reply to the enquiry report. It is catego=-
rically stated that the applicant categorically submitted
in his representation against the egquiry report dated
that he was exonerated by the learned Chief Judicial
Magistrate, Tinsukia that same set of charge in G.R. Case
No. 1658/94, as such initiation of departmental proceeding

on the same set of charge have his acquittal from criminal

SfP Zﬁﬂcharg% by a competent court is contrary to the rule and

tTQii wohed law s%ttled by the Apex Court. As sufh imposition of

LT-X Ak
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authority on the basis of same set of allegation is a

" clear violation of law laid down by the Apex Court. A mere
reading of the perusal of the records pertaining to disci=-
plinary proceedings as well as the enquiry report will
lead to the conclusion that the disciplinary authority was
pre-determined to impose penalty upon the applicant and
Qith this view of intention they have initiated disciplinary
proceedings as because the respondents failed in the court

proceedings.

It is further stated that the appellate authority
also confirmed the order of penalty of dismissal imposed
by the disciplinary authority in a most arbitrary and
mechanical manner without application of mind without
recording reasons whiéh is obligatory oﬁ the part of the
appellate authority. The appellante authority in total
violation of Rule 27(2) confirming the order of penalty
of dismissal from service without applicant of mind. It

is categorically stated in Rule 27 (2) as follows

% 2. In‘the case of an appéai against an 6rder

imposing any of the penalties specified in Rule

11 or enhancing any penalty imposed under the

said rules, the appellate authority shall consi-

der-

a) whether the procedure laid down in these rules
has been complied with and if not, whether suck-
non-compliance has resulted in the violation
of any provisions of the Constitution of India

vy o ) or in the failure of justice;

.t

b) whether the findings of the disciplinary autho=
rity are warranted by the evidence on the

record; and
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c) whether the penalty or the enhanced penalty

imposed is adequate, inadequate or severej}

and pass orders =-

i) confirming, enhancing, reducing, or setting
aside the penalty or

ii) remitting the case to the authority which
imposed or enhanced the penalty or to any
other authority will such direction as it may
deem fit in the circumstances of thsee cases;
provided that =

i) the commission shall be consulted in all cases
where such consultation is necessary;

ii) if such enhanced penalty which the appellate
authority proposes to impose is one of the
penalties specified in clauses (v) to (ix)
of Rule 11 and &n Inquiry under Rule 14 has
not already been held in the case, the appe-
llate authority shall, subject to the provi-
sions of Rule 19, itself hold such inquiry or
direct that such inquiry-be held in accordance
with the provisions of Rule 14 and thereafter,
on a consideration of the proceedings of such
inquiry and make such orders as it may deem

fit.
iii) if the enhanced penalty which the appellate

authority proposes to impose is one of the
penalties specified in clauses (v) to (ix)

of Rule 11 and an enguiry under Rule 14 has
been held in the case, the appellate authority
. shall make such orders as it may deem fit

after the appellant has been given a reasonable-

S W poe. Wk
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opportunity of making a representation against the

proposed penalty; and

iv) no order imposing an enhanced penalty shall be

made in any other case unless the appellant has been

given a reasonable opportunity, as far as may be,
in accordance with the provisions of Rule 16, of
making a representation against such enhanceéd

penalty."

But in the instan; case the appellate authority violated
the provision laid down in sub section (a0 (b) (c) of the
said rule 27. In sub section (a) of sub rule (2) of Rule

27 it is stated that whether a procedure laid down in

these rules has been complied with and if not, whether
such non-compliance has resulted in the vieolation of any
provisions of the Constitution of India or in the failure
of justice. In this connection it is relevant to state that
the disciplinary authority has violated sub section (ii) of
sub rule € of Rule 19 of CCS(CCA) Rules 1965 wherein it is
categorically stated that if the facts or allegations had
come to be examined by a Court of competent jurisdiction
and the court has given a finding that the allegations are
not ture, then it is not permissible to hold a departmental
enquiry in respect of charge based on the same facts or

allegations. In terms of the sub section (ii), sub rule 8

) §?‘ﬁ?1e 19 the very initiation of the departmental proceeding

Ps'e ntrary to the aforesaid rule, as such on that score

alone the Memorandum of Chargesheet dated 12.6.97, order

of pémalty, dated 20.10.1999 and appellate order dated 3.3,

1

2000 are liable to be set aside and quashed. Similarly,
the appellate authority failed to consider the sub-gsection

(b) (c) of sub rule (2) of Rule 27 while confirming the

W M /\//ér)z,(/@//%/éw%/
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penalty of dismissal impbsed by the disciplinary authority
and on that score alone the impugned memorandum of charge
sheet dated 12.6.97 and penalty order dated 20.10.99 and
the appellate order dated 3.3.2000 are liable to be set

aside and quashed,

4.17  That your applicant begs to state that in the
instant case the applicant while the respondents conducted
the departmental proceedings, after acquittal of the
applicant from the criminal proceeding on the 5ame set‘of
allegations on the ground that the prosecution side t@tally'
failed to prove the guilt and the whole case of the br@se- |
cutien was thrown out and the applicant was acquitted,

in the subsequent departmental proceeding which was
instituted against the applicant on the same set of facts
the disciplinary authority could not presented any better
prove evidences for witness as stated above in the proceg-
ding paragraphs. It is pertinent to mention here that

in the subsequent departmental proceeding although three
additional witnesses have been examined namely (i) Sri RB.R.
Paul (ii) Sri P. Sutradhar and (iii) Sri B.C; Das but none

_ |
of them are eye witness of the alleged incident while took

place on 30.12,1994, It is stated that Sri C.R.Paﬁl was an :
officer of the E.S.I. establishment and at the time of
alleged incident he was asked by the Director E.S.I. Corpo-
ration, Guwahati to hand over a letter of the Director to 3
the Superintendent of Police, Tinsukia in connection with -
the incident took place on 30.12.94 and the role of 8ri C.R.

Paul witness is confined to the extent of handing over a

letter to the S.P., Tinsukia. As revealed from the order ;

.

il
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daily sheet of the Departmental Proceeding as such,
role of Sri C.R.Paul is not mugch significant as witness
in the departmental pbroceedings. Moreover Sri C.R; Paul
admitted that he is not an eye witness in the alleged

incident which took place on 30.12,94,

It is further stated that fop the additional
witness Sri P, Sutradhar is concerned it is pertinent to
mention here that Sri Pp, Sutradhar is also not an eye
witness of the alleged incident which took place on 30, 12.
94 as revealed from the statement of Sri P, Sutradhar
made in the departmental proceeding on 20.6.98, He has
admitted he is not any eye witness of the alleged incident,

as such, Sri p, sutradhar cannot be termed as a better

witness,

Again the statement of Sri B.C.Das an employee
of Tinsukia Local Office also cannot be termed as better
witness as because the Statement of Sri B.C. Das made
during the police investigation before the police authority
and his subsequent statement in the Departmental proceeding
are quite contradictory which is evident from thé records.,

Moreover even the statement of B.C.Das in the departmental

broceeding as revealed from ordersheet dated 4.1.99 is also

self contradictory, as such, Sri B.C. Das also cannot be

termed as a better witness. Therefore, initiation of g
departmental proceeding where there is no better proof

evicénce of witness made available before the departmental.«

procdeding, as such, the findings of the Departmental Procee=-

ding lafter acquitaal of the applicant from the criminal

gation are liable

b

“?g'be set aside and quashed,

N Ao o,
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That this application is made bona fide and

for the ends of justice.

5.2

Grounds for relief with legal provisions 4

Eor that the very initiation of departmental
éroceeding against the applicant on the same
set of charge/allegations after acquittal from
criminal proceeding on 2.1.1997 is contrary to
sub section 2 of Section 8 of Rule 19 of the

ccs(Cca) Rule, 1965,

Formthat the learned Chief Judicial Magistrate
Tinsukia in G.R. Case No. 1658/94 acquitted the
épplicant after examining in detail the evidences
and witnesses produced by the prosefution side
vide judgement and order dated 2.1.1997 passed

in G,R, case No. 1B58/94,

For that institution of a departmental proceeding
against the applicant after his acquittal from

criminal charges is barred by law,

For that the ppnishment imposed upon the applicant
by'the disciplinary authority in the departmental
proceeding is disproportionate considering the
facts that the applicant was placed under suspen-
sion for a prolonged period of more than

half years and also on considérati@n of fact

that the applicant was acquitted by the learned
Chief Judicial Magistrate, Tinsukia from the

same set of allegations.

For that after acquittal of the applicant from

£he criminal proceeding the respondents could

ﬂé? Mrchtoe. MoonZamv
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not produce any better proof evidence or witness

in the departmental proceeding.

5.6 For that there was no discussion of the grounds
raised by the applicant in his representation
against the enquiry report or in the findings
of the disciplinary authority in the impugned
order of penalty dated 20.10.99 as is required

under the rule,

5.7 For that the impugned order of appellate authority
éated 3.3.2000 has passed mechanically without - F
| any IuxXza8xetis discussion and also without consi=-
- dering the fact that the very institution of
departmental proceeding is in violation of sub

section 2 of section 8 of Rule 19 of the ccs (Ceca)

Rule 1965, f
r
5.8 For that the applicant was retained under suspen=- .
éion for a period of more than two and half years
even after his acquittal from the criminal charges,
5.9 For that the impugned order of penalty has been .

issued against the applicant in total violation

of relevant rules and laws.

Details of remedy exhausted.

Lo E‘i e il

%2 2 Sep zgﬁternaf
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Guwn- 31 3%ach  Matters not pending before any other court.

pra—

The applicant begs to state that there is no other

-y

e remedy under any rule than to file this application

T

‘he applicant further declares that he had not
previously filed any application, writ petition or suit

regarding the matter in respect of which the application has

W LIS s
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been filed before any court of law or any other authority
or any other Bench of the Tribunal and/or any such
application, writ petition or suit is pending before any

of themo

8. Relief (s) sought for 3

Under the facts and circumstances of the case the
applicant prays that Your Lordship would be pleased to
issue notice to the respondents to show cause as to why
the relief sought for by the applicant shall not be granted,.
call for the records of the case and on bPerusal of the
records and after hearing the parties on the cause of

Causes that may be shown, be pleased to grant the following

relief(s)

8.1 That the impugned memorandum of charge sheet
issued under letter'No. 43.A.11/18/95—Vig(AH)
dt. 12.6.97 and impugned order of penalty issued
| under letter wo. 43.5 11/18/95-8ig (aH) dt.20.10.
99 and impugned appellate order issued under letter

No. C-16/14/25-Vig dated 2.3,2000 mxex] be set

aside and quashed,

€.2 That the Tespondents be directed to reinstate the
applicant in service with immediate effect with
j all consequential service benefit including

l monetary benefit,
) Costs of the application,
8.4 Any other relief/reliefs to which the applicantg
is entitleqd to under the facts and circumstances

of the case and as may be deemed fit ang proper

by the Hon'ble Tribunal,
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9. Interim order prayed for :
9.1 That the Hon'ble Tribunal be pleased to stay

the operation of the impugned order of penalty
- dated 20.10.1999 and the impugned appellate order
dated 3.3,2000 till final disposal of this

original applicaticn.

10. S 600000000000

This application has been filed through advocate.

11, Particulars of the Postal order.
i I.P.0., No. : 06 49 5‘%}6
ii. Date of Issue : 2/ 5. 2/\/
iii, 1Issued from $ G.P.0., Guwahati,

iv. Payable at G.P.0., Guwahati,

12, Particulars of Enclosures ]

As stated in the Index.

et Behr i s

e esseVerification
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VERIFICATION

I, Shri Md. Akhtar Hussain, son of late Md,
Maknur Ali, resident of Japorigog High School Road,
Sundarpur, P.O. Dispur, Guwahati-s, applicant in the
ébmve tase do hefeby declare &nd verify that the statements
made in paragraphs 1 to 4 and 6 to 12 are tome to my
knowledge and those made in paragaph 5 are true to my
legal advice which I believe to be true and rests are my
humble submissions before this Hon'ble Tribunal. I have

not suppressed any material fact.

And I sign this verification on the 2)fA day of

September, 2000 at Guwahati.

ME G Lo o,

Signature

Tuial
L ¢ SEP D
e

“t1 3Jenech




N
-3 g%k
-3 -
/CONFIDENTIAL/ Annexure-1

EMPLOYEES' STATE INSURANCE CORPORATION
REGIONAL-OFFICE 3 NORTH EASTERN REGION
- BAMUNIMAIDAN : GUWAHATI~21

No. 43-A.20/11/13/95-Estt. Date : Feb, 14th 1995,

s )

ORDER

Whereas a case against Md. A, Hussain, Head Clerk,
Local Office, Tinsukia in respect of Criminal offence is
under investigation by the Tinsukia Police Authorities as
per their letter No. TSK/T/95 dated 12.1.1985 and arrested
on 9.1.95 U/s 290/325 IPC,

Now, therefore, the undersigned in exercise the
powers conferred by sub-rule (i) of Rule 10 of Employees?®
State Insurance Corporation (Staff and Conditions of -
Service) Regulations, 1959, hereby placed Md. A. Hussain
under suspension with gmmediate effect,

It is further ordered tha# during the period that
this order shall remain in force the Headguarters of Md,
Hussain should be Tinsukia and the said shri Hussain shall
not leave the Headquarters without obtaining previous
permission of the undersigned,

sS4/~

( T.K.BHATTACHARYYA)
- REGIONAL DIRECTOR

Copy to Md. A. Hussain, Head Clerk, Local office,Tinsukia,
C/o The Manager, ESI, Cofporation, Local Office, Tinsukia
(Order regarding subsistence allowance admissible to him

during the period 6f his suspension will be issued separately)’

Copy to Md. A. Hussain (Home Address), Mear Sunderpur Namghar, -
Di Spur, Guwall?atj- -5 * S -

,,,,,,,,,,,,
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Annexure=2

To

The Regional Director,
E.S5.1. Corporation
Guwahati '

Date H 201. 1997

(Through the Manager, Local Office ESIC,Tinsukia).

no-

Sir,

Kindly refer to R.O., Guwahati Order No. 43-A 20/

11/13/95-Estt dated 14.2.1995 whereby I have been placed
under suspension from the post of Head Clerk, L.O., Tinsukia.

In this connection, I have to inform you that I
have been acquitted in the said G.R. Case No.1658/94 by the
learned Chief Judicial Magistrate, Tinsukia vide his’ ”
judgement dated 2.1.1997. In this connection, a certificate
dated 2.1.97 issued by the Advocate, Tinsukia (Sri P.K.Dutta)l
and also copy of 'application for judgement copy' applied.
tb the Chief Judicial Magistrate, Tinsukia are enclosed |
herewith for your necessary action. It is further informed
that the judgement copy is stated to be issued to me within
20/30 days as stated by the Advocate. |

I, therefore, request your honour to withdraw my
suspension order and allew me to join in the E.S.TI. Corpé-
ration, N.E. Region with immediate effect in the post of
Managér Gre. II/Insurance Inspector as my promotion to the
post of Manager 6r.II/I.I is eligible from the post.

Yours faithfully,
8d/- 2.1.97

(Md. A, Hussain)

"~HoCep Le0., Tinsukia
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i

To.
The Regional Director,

"E.8.1. Corporation

Bamunimaidan
Guwahati-21

Thr@ugh the Manager, Local foice, E.S. I., Cerpmration.
insukia. : : L .

Bubject H Withdrawal of Suspension and request for order
to join in the Corporation in the due post.

Sir,

In continuation to my letter dated 2.1,1997, 1
havg tovrequest your honour to allow me to join in the
Corporatien in due post immediately as I haye already

been adquitted from the case filed by the then Manager,
Sri S.K.Sasmal,

Purther, I have to submit herewith original
judgementwcopy dt. 2.1,97 received from the Chief Judicial

Magistrate, Tinsukia for your doing the needful.

Yours faithfully,
Enclo : As above

-

84/~ 31.1.97

(Bd. A HUSSAIN)
HeCes L.¢O., Tinsukia



Annexure=4

REGISTERED
CONFIDENTIAL

EMPLOYEES' STATE INSURANCE CORPORATION
REGIONAL OFFICE : NORTH EASTERN REGION:
GUWBHATI=-21

No. 43-S.11/18/95-Big, (aH) Dated 12.6,1997

MEMRORANDUM

The undersigned proposes to hold an inquiry
against Md. Akhtar Hussain, Head Clerk (now under suspension),
Local Office, Tinsukia, Employees State Insurance Corporation
N.E.Region undér Regulation 14 para 3 of the Third- Schddule
of - the Employees' State Insurance Corporation (Staff and -
conditions of services) Regulations, 1959 as amended. The
substance of imputation of misconduct or misbehaviour in
support of 'which the inquiry is proposed to be held is set
out in the enclosed statement of article of charge (Annexure-
I). The statement of imputation of mis~behaviour/misconduct
in support of A.ticle of charge is enclosed (Annexure-II)., A
list of documents by which, and a list of witness by whom -
the Article of charge is propsed to be sustained are also
enclosed (Annexure-III and Annexure=~Iv)..

2, Md. A.Hussain, Head Clerk is directed to submit
within 10 days of the receipt of this Memorandum a written
statement of his defence and to state whether he désires to
be heard in person.

3 He is informed that the inquiry will be held only
respect of those articles of charge as are not admitted., He

should, therefore specifically admit or deny each article of
charges, - ,

4. He is further informed that if he does not submit
his written statement of defence on or before the date
specified in para 2 above, or does not appear in person
before the Inquiring Authority or otherwise fails or refused
to comply with the provisions of Regulation 14 read with

‘Para 3 of the Third schedule of the Employees'® State Insur-

ance Corporation (Staff ang conditions of Services)Regula-
tions; 1959 or the*order/direzji?ns issued in purswuance of

%

o

c@ntdo oo

-
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Annexure-4(contd.)

the said Regulations, the Inquiring Authority may hold
iQQUiryAagainst him ex-parte, -~ v

5 Attenti@n of Md. Akhtar Hussain, Head Clerk
-{under suSpensiom) is invited to Rule 29 of the' Central
inil-services(Cohduct) Rules, 1964 under which no ' 
Covernment servant shall bring or attempt to bring in
pdlitical or outside influence to bear upon any superior
authority to further his interest in respect of matters
pertaining to his services under the Government, If any
representation is received on his behalf from anothe;
person in respect of any matter dealt with in these
Proceedings it will be presumed that Md. A. Hussain is
aware of such a representation and that it has been made
at his instance and action will be taken against ¥or
¥iolation of Rule 20 of the CCS(Conduct) Rules, 1964 which
is appdicable to the Corporation employees by virute of
Regulation 23 of the Employees' State Insurance Corporation
(8taff and Conditions . of Services) Regulations, 1959 as
amended, "

6. Receipt of this Memorandum may be acknowledge,

Enclo s As above
83/~ illegible
12,6,97

(D.N.Pegoo)
-Regional Director
To .

Md, Akthar Hussain,

Head_ Clerk (Under Suspension),
/o Local Office,

+8:I, Corporation

_insukia

.
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Annexure=-4 (Contd,)
ANNEXURE~I
STATEMENT OF ARTICLE OF CHARGE FRAMED AGAINST MD. AKHTAR

HUSSAIN, HEAD CLERK, EMPLOYEES' STATE INSURANCE CORPORA ¢
TION, NORTH EASTERN REGION.

Artiele-I

M3d, Akhtar Hussain, while functioning as Head
Clerk in Tinsukia Local Office, E.S.T., Corporation during
the period from 5,6,1991 onwards, committed gross mis-
behaviour/mis conduct as much as he man-handled/physically
assulted Sri S.K, Sasmal, the then Manager, Local Office,
Tinsukia in the office during office hours at about 10.30
AM on 30,12.1994 without any reason and inflicted injury
with a woeden roller to Sri Sasmal on his fore-head as
a result ef which Sri 8.K. Sasmal, Manager Local Office
had to be admitted into Civil Hospital, Tinsukia on
30.12,1994 and was discharged on 1,1.1995. FIR has also
been lodged in the Police Station, Tinsukia on 30,12, 1994.

Md. A, Hussain, Head Clerk, Local Office, Timsu-
kia who is now under suspension from 14,2,1995 vide: Memo |
No, 43-A 20/1L/1&/95-Estt. dated 14.2,1995 in connection
with the above incident has thus exhibited utter lack of
integrity, devotion to duty and in subordination which is
unbecoming of a Corporation employee and thus violated
Rule 3(1) (1) (11) (111) of the CCs (Conduct) Rules, 1964
to be read-with Regulation 23 of the Empleyees State

Insurance Corporation (Staff and Conditions of- Services)
Regulations, 1959 ags amended,

sd/"" 12.6.97

(D.N.PEGOO)
REGIONAL DIRECTOR

Giony
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: ANNEXURE=II

STATEMENT OF IMPUTATION OF MIS-BEHAVIOUR/MIS~-CONDUCT IN
SUPPORT OF THE ARTICLE OF CHARGE FRAMED AGAINST MD. AKHTAR
HUSSAIN, HEAD CLERK, EMPLOYEES' STATE INSURANCE CORPORATION,
NORTH EASTERN REGION,

Article-I

Md. Akxhtar Hussain, Head Clerk, while posted at
linsukia Local Office, E.8.I., Corporation, N.E.Region,
on 30.12.1994 attended office at 9,15 AM and signed on the
Attendance Register. Then he was requested by Shri D.K.
Sarmah, Peon to receive two letters meant for him from the
Peon Book. At this, Md. A, Hussain became furious and
attacked Sri S.K.Sasmal, ‘Manager, Local Office, Tinsukia
in the office during office houms at about 10.30 A.M. on
30.12,1994 and man~handled/physically assulted with a
wooden roller on his fore-head as a result of which Sri S,
Kl Sasmal, Manager had to be admitted into Civil Hospital,
Yinsukia on 30.12.1994 for head injury vide Hoppital Slip
Ko. 546 and discharged on 1.1.1995., Fir was also lodged in
the Tinsukia Police Station on 30.12,1994 for the incident
vide C/No. 555/94, Md. A. Hussain Head Clerk physically
assulted Sri S.K.Sasmal, Manager, Local Office Tinsukia"“
without any reason in the office in front of all the office
staff members and also subverted the discipline of the
office,

Md. A, Hussain, Head Clerk has been suspended
for the above mis-behaviour from 14,2.1995 vide Memo No.
43-A.20/11/13/95-Egtt dated 14,2,.1995,

Md. A, Hussain, Head Clerk has thus committed
gross mis-behaviour/misconduct and displayed utter lack-
of integrity devotion to office duty and in subordination
which is unbécoming of a Corporatien employee and viclated
Rule 3(1) (1) (ii) (1ii) of the CCS(Conduct) Rules 1964 to
be read with-Regulations 23 of E,S. Ie (Staff-and conditionsv
of services) Regulations, 1959 as amended,

$3/- 12.6.97

(D.N.PEGOO)_
REGIONAL DIRECTOR k
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Annexure-4 (Contd., )
ANNEXURE=~III

m

LIST OF DOCUMENTS BY WHICH THE ARTICLE OF CHARGE FRAMED
AGAINST MD. AKHTAR HUSSAIN, HEAD CLERK OF E,S.I. CORPORATI@N
N.E. REGION IS PROPOSED TO BE SUSTAINED,

1.

Letter No. 43-RD/MISC/2/93 dated 30.12.1994 addressed

' to the Superintendent of Police, Tinsukia, '

2.

4.

5.

6.

7.

8.
9.

10.
11,

12,

Imvestiéation~Rep0rt of Sri C.R.Paul, Assistant
Regional Director, Regiénal Office, Guwahati.

Letter dated 31.1995 from Sri S K.Sasmal, Manager.
Local Office, Tlnsukia.

Statement dated 3 1,1995 of Sri P.gutradhar, Imsurance
Inspector, .Tinsukia.

Statement dated 2.1.1995 of Sri D K.Sarmah, Peon,
Local Office, Tinsukia, - .

State-ment dated 2.1.,1995 of Sri T. Hazarika, Record
Sorter, Local Offlce, Tlnsukia. o

Statememt dated 2.1.1995 of Sri B.C. Das, UDC, Local
DEfice, Tinsukia.

Civil Hospital Tinsukia. Discharge Slip dated 1.1.1995, |

Application for FIR dated 30.12,1994 from Local Office,
J~insgkia staff,

Lgtter of Local Office, Tinsukia dated 30.12.1994 to
Tinsukia Police Station,:

Petter wo. TSK/V/95 dated 12.1.1995 from Tinsukia Police

- Btation.

Letter No. 43-TSK/Mgr./Admn/91 dated 12.1.1995 of
Local Office, Tinsukia,

sd/“ 12.60 95

(D.N.PEGOO)
REGIONAL DIRECTOR

A

e
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Annexure~4 (Contd., )
ANNEXURE$IV

LIST OF WITNESS BY WHOM THE ARTICLE OF CHARGE FRAMED
AGAINST MD, AKHTAR HUSSZIN, HEAD CLERK, E.S.I., CORPORATION,
N.E. REGION ARE PROPOSED TO BE SUSTAINED, -

1. Sri S.K.Sasmal, Ex-Manager, Local Office, Tinsukia
now posted in Calcutta,-E.B.I. Corporation,

2.  Sri P.Sutradhar, Manager, Local Office, Tinsukia, N.
E, Region. '

[

3. Sri B.C. Das, UDC-Cashier, Local Office, Tezpur,
E,S.1, Corparation, N.E.Region,

4, Sri D.X, Sarmah, Peon. Regional Office. Guwahati, E.S. I.
Corporatioen, N.E. Region,

S4/- 12.6.97

(D.N,PEGOO) -
REGIONAL DIRECTOQ
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Date of appli- Date of deli- Date on which Date of
cation for the very of the the copy was making over
COPY. requisite ready for- he copy to
stamps and delivery the appli-
folios cante.

2..1.97 . ., . 7.1097 . . 901.97 9.1.97

certified copy of the judgement.

IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE,
TINSUKIA.

Present - &ri D,K, Deb Roy, M,A., LL.B, Chief Judicial
. ¢

Magistrate, Tinsukia.
G.,R. Case No. 1658/94

State of Assam
-versus-

Md. Akthar Hussain
u/s 296/323/506 I.P.C. - === Accused

’

Date of recordlng evidence - 3 1 96, 3.2. 96, 4, 3 96
Date of argument - 18.12.96

Date of Judgement - 2.1.97

JUDGEMENT

This prosecméiom»case may bféefly be stated as
follows 3 | |
Mr.‘g.K.Sasmal lodged FIR with O/c Tinsukia Police
Station statiﬁgvinter alia that he is the Manager of
E.S.I, Corporation, Tinsukia. On 30.12.1994 he came to
his office and handed over a letter to the accused through
D.K.Sarma (PW 1) Peon. The accused being the Head Asstt.

of the establishment. instead of accepting the letter he

Contd...
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istarted some altercation. Thereafter, the accused

caused hurt to S.K.B8asmal by means of a wooden roll

vbausimg some minor imjuries tb his person amé he had

underto@k treatment. P@llce on recelpt of the FIR
registered a case and took up investigation and upon
completimn of investigation submitted chargesheet u/s
290/323/506 1.P.C. against the accused Akhtar Hussain.,
Accused duly appeared in the court, necessary copies
were furnished to him and particulars of accusations
u/s 290/323/506 I.P,C., were duly read over, eﬁplained
and interacted to the accused to which he pleaded not

guilty and claimed to stand trial, The defence case is
a complete denial. | /
Point for determination =

Whether the accused person caused simple hurt to

the informant and also intimidated him as alleged?

Alt@gether four witnesses including the L/o and
the Medical Officer have been examined in this case
so far., The informant as well as thgﬂipjured could not
be brought in the witness box in spite of repeated
atteQPts;‘It is also seen‘that, in the mean time he
has been ttansferred_somewhere elxse, Ultimately.'upoﬁ
hearing both sides, the prosecution was closed and the

statement of the accused person was also rec@rde@ u/s

313 Cr. P.C. wherein he denied the charge.

Decisions and reasons thereof.

In a criminal trial it is incumbent on the part
of the prosecution to bring home the charge beyond all
Contd. .
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-

" reasonable doubts. Now let us consider the evidence

6n record im its proper perspective.

» At the véry outset let me discuss the evidence of
PW1 Sri D.K. Sarmah, This witness has stated that the
informant was the Manager of his office in the year
1994. That on 30,12, 1994 at around 9,20 A.M, the infor-
mant sent a let;;r to the accused through a Peon Bomk
The chused refused to accept the letter. Inpthe mean-v
'timé the informant came aﬁd an altercation took place
and the accused had assaulted the informant by means of
a scale, In the mantime another employee, T.Hazarika ;
(P.W.2) intervened in the matter. The infermahthsustained
some 1njuries over his fore head. In crmss-examination ‘ '%
this witness has speciflcally stated that some alterca-
tion took place between the accused and the informant
‘and there was a scuffling. The defence suggested this
witness that the accused never assulted the informamt
and he is deposing falsely at the instance of his officer
the informant through the witness answered in negative.
Like-wise PW-2 has stated that on 30.12.1994‘at‘around
9.15 A.M. hé was in the office and an altercation tobk
place’ between the imformant and thé?accused and the """
accused all on a sudden assulted the informant by means
of a scale . Pol;ce during invegtigation_seized the Scale
vide Ex~I whéreupon Ex=1(1) is the signature, In cross
examination he has stated that the contents of the
seizure list were not read over to him., The defence

‘suggested this witness that, no occurrence took Place

Contd, ..
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as alleged though the witness answered in negative.

#PW3 is the doctor who has stated that om 30.12,94

at around 10.15 A.M. he examined S.K.Sashpal in the
-civil Hospital and found one haemotomo in the right'

perital regi@ « PW 2 is the injury report whereupmm

R il IR i

Ex-2 (1) is his signature. In cross examination he

was stated that the injury report was given on the
ra -~

basis of the injury register maintained in the héspital.

He Was again admitted that the original injury register

“has not been submktted in the court. PW~-4 is the I/o0

who has stated that om 30.12,94 he was attached to
P
Tinsukia Police Station and on that day Mr, I, Senapati
. _ e _
was the officiating In-charge of the Police Station,

em that day, the informant S.K, Sasmal lodged the FIR

g Ex-B, Ex-3(1) is the signature of the then 0/c. On

completion of investigation he submitted ehargesheet.
During investigation he seized a wooden roll vide Ex,.1
éx.l(Z) is the signature. While he visited the scene

of cfiﬁe,"he could not mee% the injured, because in the
meantime he was removed to ﬁhe hospital., During inves-
tigation he collected the injury report. ﬁuring korwaxi k-
BEkkenxhexentterked cross Examination he kas stated that,
the FIR was receipt on 30.12.,94 at around 5.30 P.M, and
he rashed to the E.s.T, office‘andvfound the‘office
closed. So on 31.12.94 he went to the office again and
seized the roll. The defence suggested this witness

that on 31.12,94 the the office was closed because of

Saturday,
Contd...
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-

I have considered the entire evidence on record and
also heard the learned advocates for the parties. From
the FIR it is seen that the informant was allegedly
beaten ﬁp by ﬁhe accused by means of wooden roll whereas
PW 1 and PW2 have spe01fically stated tgg; the accused
has assulated the informant by means of a scale. So,
we are getting two discripént stores in regard to the
nature of the weapon in fact used in the alleged crime.
Learned advocate for the accused during the course of
arguments submitted that roll and scale are two different
things and they cannot be combined together. His conten-
tion is that, when the nature of weapon is disputed, the
entire prosecution case becomes doubtful. I £knakx find
considerable force in the submission the Advocage for the
accused agalm submitted that the inJured who happened
to be most material witness in this case has not beem
éxamined,Aéé such, no evidence should be placed on the
prosecutiéh véESion. i fikd some €orce in ihe submiésiéﬁ.

According to PW4 he seized the wooden roll on 31.12.94

vide Ext-1. I have considered the seizure list which

goes té éhéwlthat the seizure was made én 30.,12,94, If
we consider the statement of PW 4 and the seizure list
we are getting two contradictory statement in regard to
the actual date of seizure. The contradictory statements
in regard to the date of seizure lends some doubt on

the prosecution version. The advocate for the defence has
again emphatically submitted that Ex 2 the injury report

shows that the doctor examined one Mr, S.K.8ashpaul, but

Contd,.ee
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the alleged injured was Mr. S.K.Sashmal, so, according

to him the injured (informant) was not im fact examined

-

by the doctor. I have considered the injury repért alsm

in thié’regard. Injury report also goes to show ‘that one

~8. K.Sashpaul was examined by the doctor on 30.12 94,

From the ewyidence of the doctor it is also doubtful who
was the real inJured. The advocate for the accused
adiittedly that the alleged occurrence took plade on
30,12,96 at about 9.20 a.m. whereas the F,I.R. was
lodged on the same day at about 5.30 P,M,, the dealy

in lodging the F.I.R. has not been explained by the
prosecution and on this ground the prosecution case’
fails. I find substance in the submission. As it appears
the informant sustaine@ some minor inguries, so he cOuldj"

have very well loggeé the FIR immediskely after the

-~

”

occurrence.,Bu% instead of doing so, he lbdged the FIR

at a yglégéé stage., So, I feel that the so called‘FfR
egn/g;‘ﬁiewed with suspicion. Had it been a case that

the informant sustained grievoué injuries then it would
be presumed that the informant and others had to remain
busy for the treatment. But this is not the case here,
Admittedly other employees were also present in the office
at the time of occurrence, SO any one of them could have
1odged the FIR narrating the incident. In my considered -
view I hold that delay in lodging”the FIR is also fatal .

‘to the prosecution,

In view of my decisions and discussions in the
foregbing paragraphs I am of the view that the Prosecution
suffers from doubt. The prosecution failed to produce the

'seiged'materials during trial., Nonrsubmission of sekzed .

Contd. o Py
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-material also casts a serious reflection on the genuine-

nees of the prosecution version. I f£ind huge area of

doubt looming over the prosecution story and the accused

is entitled to get benefit of doubt, which I hereby do,

In the result, the accused is acquitted on
benefit of dobut. The seized materials, if any be

destroyed in due course in accordance with law,

- . The judgement is delivered under the seal
of the court on this 2nd day of January, 1997.
w ' s '
8d/~- D.K.Deb Roy

(D.K.Deb Roy)

-

/
(D.K+Deb Roy
Chief Judicial Magistrate
Tinsukia
Transfeibed by

S8d/- A. Borah
2.1,97
(A, Borah)

Dictated and corrected by me

Sd/- D.K.Deb Roy
Chief -Judicial Magistrate
Tinsukia .

/ SEAL/
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Annexure-6
To
The Regional Director
E,8.I, Corporation
N.E.Region

Bamunimaidan
Guwahati=21

gubject s Reply against alleged charges vide R.0. Memo
. No. 43-8.11/18/95-Vig (AH) dt 12.6.97 inmn
respect of M.A. Hussain, Head Clerk, L. O
Tinsukia.

Sir,
Kindly refer to R.0. Memo No. 43-A.11/18/95-
Vig (aH) dated 12.6,1997 receiveé on 30.6.97, whereby
ahaf@é;sheet for the same alleged charges which have
alredy been decided by the Chief Judicial Magistrate,
Tinsukia Court on 2.1.97, have again been issued to me.
In this connection, I have to furnish herewith

replying against the alleged charges as under 3

1. Statement of alléged charge N@?I under Annexure=I,.

Reply : The above alleged charge has already been
DENIED beofre the Chief Judicial Magistrate, Tinsukia
Court, invquestion“(against case No. GR-1658/94 frammd

by the Police Statiom, Tinsukia on the basis of FIRgﬁated
39.12 94 submitted by Sri S.K.8asmal, the then Manager,
Local Office, Tinsukiaj on the ba51s of which the case
has already been decided by the Chief Judicial Magistrate,
Timsukia Court in favour of the (M.A. Hussain) and
acquitted”me on 2.1.97 vide C.J.M., Tinsukia Court { ‘
dudgément éated 2.1.97, the 6figinai'judgemen£ copy dated
2.1.97 has already been submitted to R.O., Guwahati vicfi.e.~

my letter dated 31.1,1997,

Hence there is no s cope to proceed further
again for départmental proceeding for the same reason/
charge which has already been decided by the Court af

I believe., However, the above alleged charge has again
been DENIED.
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2. Statement of alleged imputation of mis-~behaviour/

misconduct of article No.I vide Annexure-II.

Reply : The above alleged charge has been DENIED before,
the Chief Jydicial Magistrate, Tinsukia Cour in question
(against Case No. G.R. - 1658/94 by framed by the Police
Station, Tinsukia on the basis of FIR dt. 30.12.94
submitted by Sri S.K. Sasmal, the then Manager, Local
Office, Tinsukia) on the basis of which the case has
already been decided by the Chief Judicial Magistrate,
Tinsukia Court in favour of me (M.A. Hussain) and
acquitted me on 2.1.97 vide Chief Judicial Magistrate,
Tinsukia Court judgement dated 2.1.1997, the original
judgement copy dated 2.1.97 has already been submitted
to R.O., Guwahati vide my letter dated 31.1.97.

However, there is no scope to proceed furbher again
for departmental proceeding for the same reason/charge,
which has already been decided by the court, as I believe,

However the above alleged charge has again been DENIED.

Yours faithfully,

Sd/=- 7.7.97.
(M.A., HUSSAIN)
H/C, L.O., Tinsukia,



e

-

- /( 50///; 1V ’ﬂ// CONF ’DLN”/\menm 0
EMPLOYEES' STATE Insummcr: CORPORATION -

: Ay <
RIGIONAL OFFICE 3 NORTH EASTERN REGION - ,9'””!
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NO l+3.d 11/18/95’-Vie, (ay* e T “Dated 1 Oct. 20, 1999,
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Yo e g g Mc.. A. Huwain, Hcad clcrk, Ihnployec ] St"to

w - LBUTance.. Corporntion, Regio*ml Office, WE. Rogion,, e '_
Guwrﬂmti Vno 10004 0. ma;lor po'mliv charge choot undor No’ »
1+3-S.11/18/9;-n1g (A1) detcd 12, 6 97 for tho I‘ollow;L1g

dmrgca S0

. . .“ . . '
- . ) .
[ 1 [ !

. P e gy M. AL Husggj,‘] .wWhile: I‘uwctioﬁi,lg &S Heod-Clerk :
S e wdn Ti'l.»ukla LocaJ_ 0ffico, .ESI Corporation during !
tho period from 5.6, 1991 onwerds commd tted’ grosss
feewe LGE is-bdhwaviour/: mis-co'lc.uct ‘inesmuch e he mane- '
Loy g 11~1c‘10<‘ ./ physicelly, agsculted shri §.K, Scomel ,
e T o then mannger locel office, Tincukic in the

[N

roffice c‘uring ‘of i co houro at cbout 10-30 AM on:
oot 30.12,9% without ey renson end inflicted .'m;)ury
© 77 with ¢ vwooden Roller to shri Srumrl on hig

Mo hoed s a rosult of - vhich shri 8. K, Snumt'l
&w&@ v MENGECY locnl of fico hed to bo pdmittead 1'1‘03
£ / [ - Civil Houpitrl Tinsucda on 30.12,9% end wns
/ /IO/M/;/ _‘ dischargod on 1,1,95, FIR hod nlso boon | lodgod in
G[‘ﬂ tho Pol co’ Stntion, Tin:nﬂcin on 31,12.9W,
[ . I SR .
/) “agetor A Huavﬁi*f, HO~c. clork Locel Ofﬁco TIim»ukit

’ who 18 now wider susponsion from 1, 2,9

Sl jj 2 memo’ No'er k3~ A, 20/1 1/p3/95‘..nstt’ -dated 13 2, 95 in

e pL p p.CONNOction with the sbove incident heo. thug ;

* “Yoxhibited ‘utter Tack. of ‘integrity, devotion‘to!’ iy 9
e wduty cand in subordination which ig unbe coming of L
B g 1@ Col'gorntion omléyoe .gnd thus violasted nuJ.o..3

S (1)( (11) (114) 'of the CC8 ( Conduct ) Rules, 1964
bee e enneds to” be rord with Reguletion 23 of the Emloye Sgi :
Strto Insurenco Corporction ( Steff and Conditions
ti.y 1 Of 8orvico ) ogulations, 19 59, 63 omondod §

" ,'AH Tho L‘lquiry 1n tho ¢nco wno initiadly conductcd by
" gt n K. Shwkls, thon Jt. Diroctor,DE/EZ, Calcutte ond
", j'ubsoquc'ltly his Succcssor Shri R. H. Moz continued and
complotcd the Mquiry. 'In hiu i.lquiry report doted 28,7, 99,
T the” i'lqu_w officer has held that the cherges sgoinst the
ri‘omunid chergod officinl have Loon proved,

@ A copy-of. tho inquiry report wng oupplicd to tho
diarged official vide Reglomal Office comrnil cntion dated

19.8%99 and in response, MY, A, HusSein hns submittod a
representation dated 26,8\ 99,

Contd'y 'y 2/
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In the aforeseid representrtion, the dinrged officipl

168 first strted that s/shri P, Sutrsdhar, I1, C. R, P,
AD md By C. Dno vore not tho oyo witnosgos ¢, thofoforo,
WC Nias no comments to meke,

J, | : TFrom tho cvidence given by Shri P, Su treChar,IX
& : R 1/)%1?34\/@%110 Inquiry Officer on 26,10,98, it is scen that ho !
- ,,Wt;;'i not on eyc-witness of he incidonco of assoult by the

eharged officiall In his deposition), he has montioned that

/vhen he was on inspection duty, he got & telephone enll from

/ 8hri B, C, Das,UDC of the Local Office, Tinswkin rbout the

/’ incidence, According to him, he first visited the Locel

. Office tnd then the Civil Hospitel, Tincukic to sce Ghrl 6.K.

- Stomal, LOM, Tinouic, Shrd Sutrefhar hes strtod bofore tho
Inquiyr 0fficor that ho fowid the sald shri S. K. Snomeal
lying in tho bed in '1;11_0 hospitnl senselessly end, subscquontly,
he reported the mgttor to tho Reglongl Dircctor over talcephono
on ﬂw seme dry, Tho actusl position about tho csSeult wes
ascerteined by hinm from the officizls of the Inerl Office,

shri C. R, Poul, then ARD in his deposition drted
4,5,99 has strted that os per the order of the then Rogionnl
Direcctor, he carricd out the preliminary imveStigation on
52:10. and 3rd Jen.'95 regerding the cssoult on Shri S. K.Scsmrl
by M, A, Fnsoein, Thus, Shrd Prud 15 not en oye-witnoss but
e OfClcor vho eonducted tho proliminnry Invostigrtion in
tho croo, Mo roport dntod 12,1,95 hirg boon mnrkod ro P.FX=2
in the caoscl,

© Shri B C. DeS, UDC hes tendered cvidence before +

. the Inquiry Officer on ,1,99 wherein he hes strted thet when
X he returncd to the Locel 0ffice aftor ntmmptmg to contrct

“the Regioncl. Director through & PCO, he heard a loud sound

from Mi. A, Hudsain. According to Shri Das, the charged

officipl veas tclling that " I will finich the monnger Shri

S, K. Saomal". In his deposition shri Das hins further stated

&g wndor ' :

"I triod to mrko sopernte than.dn tho morntimo, Mr,
Sronnl, LOM beermo sonoclosg rud thon I brought m
. anbassador Cnr from M/S Nrtional Plywood Litd, cnd
tonk the monnger to the Civil Hoopitsl,Tinsukiz,

" “Merenfter, I 4 lodged s FIR ofter nscertnining
the cxnet situntion heppende in the Incal 0ffice,
FIR wrg lodged between 12 noon to 1 PHY,

CO:]'t{TQ ) 3/“‘
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Ticrefoie, Shrl DAS 15 & witnoss o the later part
of the mis-conduct by M&, A, Huascin,
N Morocovor, Uxoqo ud, Lmama are rolovent Lo tho engo
and thoir deposition confirm the chargos levelled sgeinst
the charged of ficial,

Mo next contention of the charged offici ~l 1o that
D, S. K. Sarma, Sr. Medierl & lorlth Officer, Clvil Hospltal,
Mnowcls has vt appeared bofore the Inquiry Officer tn
esteblish the gonuineness. of the discharge slip dnted 1.41".95
_ isoucd to Shri 8. K. Snsmal, mensger wnder treatment otc. .
¢ fcre strtod to have been provided to Shri 8, K. Seomcl.
' - Moreforc, the said ddschrrge slip dntod 1.1, 9) el ot bo
! trlion on rocoxd, MY, Hunoain hes nrguod.

AT Dr. S. K, Sarma, Sr. Mcdicel & Henlih Officer, Civil

i Hoopital, Tinsulda is & prosccution witnesd, It 1o cvident
from the Amoxure IV of the charge sheet, The cvideace of
the following witncsaocs clorrly shows that there wng essrult
by the chnr[;cc‘ official on Shri 8. K., Bz ulﬂ'\] mancfer on

30, 1294, } '
' Shrl P, Sutrathar, II (PW-1.)

1

2.. " 8. K. Scomel, then meaager, LON, T"‘}uu] ia (PVW.2)
E W B. C. Dag, UDC ( PW=3 )
5

" D, K. Sarmah, Poon ( rw..u) -

. " C., R, Prul, thon ARD, vho investigotod &
submi. tted the report’datod 12,1.95 (P-EX-2 )
Me cmse of tho pmvocnUow wno thrt the crid Bl

S. K. Sasmal iszucd tvwo Mcmo md the Pcon (PW-k ) attemptod

to doliver thc s.»mc to the ch-rgod offici':l Tt AboutT9=20 AM

on 30 1209 T

/ ‘owwr.,s the person who hed cdnitted the mennger (PW-2 )

: 1 the hospital on 30.12.9%. In the evidence dnted 26,10,98
: / by Shrl S, K. Sasmel ohd clSo preliminary invcstig:‘-.tW

- report dated 12.1’.95 it hao been clearly mentioned that
/ 1 Shri S.X. Saomal vwes adidtted on 30.12.9% md discharged on
1.71,95. In the pmlﬂnMrI‘y Lwestigation report dated
12+ 1.99, Shri C. R Prud hing oloso atated that PW-2 wno
rémitted in the Civil Hospital on 30.12.9% wirler Registration
Ho. 46 and was subsequently ¢ischarged from ﬂlC scid hos-
pitel on 1, 1,95, e spid dischrrge Slip (P-EX8 ) 45 m
Amexure to the sgid preliminary inquiry roport. A Sird
Parl has testificd bemmm the Inquiry officer rnd the

Contd,., /=
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gonuinoness of the dischargo clip 19 otherwise ovidc.lt

there 1o nothing to rojcct thiu ¢ P-J}X-B ) pioce oi‘ cvidchee,
Ifthoe, dmrgo official 10’ oi‘ tho viow thst the ovidenco

of 'Dr 8, K. Sarma woulc bo 1'1 hig’ :(‘evour ho could ht‘VC
prodlucod him a9’ a Dofonco witnoso,” In tho abgonco of oy

authentici tb’ Of 1‘1110. 3&.(. (.ocumont' 3

s
ghes gt - . : f

e clmrgOd oi‘ficiol hc.s then disputdd the findings
of the Inquiring Authority on tho grounc. that on rccount

- of tho following c.i.,crOpcncios “in e evidenco givm by

Shri’ D. K, “hr,rmu, Pcon (PW-1+) tho wstimow of pw _4 ullo uld
be rOjOCtO(A . RN u\(

A ' ' e
I

1’ In tho o rmineal cr.,é pO’]C"‘lg before the Court -

"~ of CIM, Tinsukia PW-k hrd stated that M,
vHuSsr:h eogeulted Shri S, K. Scomil by mOnns
of & Scelo, Howovor, in tho C‘opartmontnl inquiry _:
ho hod tostifioed thnt tho aszmult weo (.o'lo by.. \
o Woodon Ruloﬁ. | o S |

i

2 In tho criminal cnse 1;110 timo of &3 .mult ves
B giwn by PW-L 45'9-20 AM on 30.12,9%, Howcver),
oo in the departmental inquiry the time of tzs..rult
- has booq .,tw’oac. by him 6o 9-15 AM on 30, 12.9l+

e

"From the ' Judgonent ' dated 2,1‘".97 of the CJM,‘ T;ankia
and® GR caoe Nou' 1658/9% it is soen ’dmt Shri D, K, Shrrma
(Pw-1+ ) "hed” stated boi‘oro the” Court that wegpon u.,cd for
th‘};. g5amlt wos o o Scalc, Howovor, in hic statement drtoc.
2“‘11.95, he hes clonmy montioned tlmt tho voepon u\ood wgos

/@ Yobcon Rulor, Mo Wooden Ruler is meinly wsed for the

V ,purpooo of putting rulin(;. ‘Evon tho Bcalo 13 aloo mninly

“ wood’ for' tho agmo purpogo only, Docmso of this, PW-4 might
hgve confusod while tondering ovidance before the Court,
However, in“tho'diSciplinéry cnoco tho evidonce given by

him ad othcr vithes 5eS wi-mictokably shov that the iInstrument
uscd for assqult was a Wooden Ruler, which Wrs on tho table

of 'Shri T, ,Hm‘rﬂcc, Rocord-Sortcx“

A3 regerds, 'the timings it 18 soen that Shrli D, K.
Shermn, Poon hng strtod hefore the Court that ot around
9-20 MM on ,12.9%, Shri §. K. Sasmal, mentger aont & letter
to the accuscd through a Peon Book', The use of tho word
'rromdf sigiifics that tho timings given vno epproximeato
as hobody witnessing & violent cct would look in to watch
to note down the time. The ro-action of tho porson m*mcrwcd

“vould bo #o provent the violenco r‘-:ldvthlp the i:ljur?d'.

CO:]??-.. 5/"
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~In view of tho abovo, tho contontian of' Lho
cll-.rgcc‘ officizl cowld not be pgroed to, A3 regords the
Ov“ dence of Shri T, Hezarika, R/S, the charged: officisl
hao a_LIC(;'*c’ the following discrepencices s
" Before the Inquiry Officor, thig witnoess hns
givon time of ascrult at rfmut 9-25 MM on
0. 12,94 whorc:s in the criminel Court this

timings we givc'1 by him at around 9-15 AM
on 30 12.94

A oo o strted oarlier, when there is physicrl
violenco, tho immodiate ro-getion of tho eyo-witnosg
vould bo tn nttompt to stop tho ngomlt emd to holp tho
victim, As nobody would Lo looking intn to veteh ¥ nnto
down the exrct timings of tho hrpponing, there is mrthing
to find f::.uit vith the cvidence of Shri Haze~rike,

In this conmoction, 1t must be strted that there
cre 1ittle vearistions sbhout tho tirdng of noorult, This
15 quite naturcl when witaesoes nre not tutored, Shri T,
Hazarilin, Record Sorter has stated that the esgeult took
place ot chout 9-25 A, Shri D. K, Sharma, Poon stated that

e

lic attemptegd to deliver the Memos to the chiarged officigl
aftor the latter crme to the Locsl Offico nt 9«15 AM,

"Iho grmo witneog hina nlso teotificd thet Shrd B. C., Do

(PH=3 ) cmo to the offico nftor 9-15 M1, According tn
PW-3, when hie returned to the Iocal Office he M heard

& loud sound from MY, A, Hussein, Head Clerk who wes
seying that I will fintsh the Mmager' Shri S, K. Stomal",

- Thewe picces of eviderces show that the asszult occurred
ot about 9- 2) A end ~1ot at 10-30 AM no mmt’mwod in thc

Ch(‘l‘go sho CL on 30 1 9]_'] T T ——

Shri/Md, A. Hussain hes found fe ault with thc
'ﬁndings of the Inquiry of ficer rs Shri S. K. Sn .omal.
(PW-2 ) hrd 4n Airoctly admlttod ( in rhp]y tn tho 1rst but

00 quostion put by tho Dofonco ) tho Judgcm'lt of tho
CIM, Tinsulcir,

The relevant question of the defence put on
26.10%98 to PW-2 w5 whethor he deniecd the decision of
the Judgcmcnﬁ dnted 2.1.97 glven by the Court, In reply,
the PW-2 has stated ™ I do not 1ike to offer sy comment
on the question ". This reply (‘ocs not tentaumounts o

e e,

et 1 T T

Gntle. 6/




B e e

AW~

o el

g, TSR ¢

55"

his rdmicoion of the Judgement, I-Iowoiror, there 1o no
doaymg fact that the criminnl court hns rcquitted tho
chnrg(,c‘ oi‘fioi"l on benefl :Lt of doubt but it must be mentioned
hero ’dmt rno has boen mowtio 1wcd in the Judgomont (pngo..s)
that in the criminal trial 1t 1o 1ncnnn>o'\l o tho }mrt nf
tho 1)rooocutim to bring home the chergo bcyo.lc‘ rJ.l )

I'O'\uO'l:'blO c‘oubtu. In the c‘i.,cipli mrymc .50 howovc.ﬁ the
.at ndard of proof requirved 1s pre-ponderance of pmb"bili’cy'
'.[hwwgoment of the Court ig not releva at to the

i e

disciplinary cnse oo the c.hc*pl* nary casc is to be decided
n the basis of the ovidence tendered / produced in the

Ldepartmentsl casc,

In vicv of the foxcé-goingn, I do not £ind ~uyy force
i1 the contentions of the charged officlicl, e Inquiry
Officor hng givon findings hnlding tho chrrges proved for
good ma sufficiont ressen mnd, thercforoc, I rgrec vwith
tho findings.

Te commonest form of disghling conduct vwhich 1S
considered very serious is ' violenee ', The violence
mey bo agaimst co-cmployccs While they nre retunlly cngagcd
in vork or it mny bLe cgo Lwt the supcerior officers or
the cnploycr* Te renson is that if the violence is
pernitted or ignored th_on it might create a situntion vhen

1t might become impossiblo or hozardous for co-Cmployces
“or superilor officors to woirk or in oy cnsc, CGlscharge

their dutles in & sotisfectory menner, ’mi" mey. noke. the
smooth functioning of = orgrnization wol]_ nich impossible,
If nssault on co-cmployces im vork premises 1s considered
serious, the asssult on superior officers 15 still more
serious,
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- T4 view of tho sorious nrture of the cherges
agr—*;‘s‘{; MY, A. Hussoein, I consider that he 15 not & it
_erson to be rotrinod in the sorvico., I, therefore,
" 4n oxerciso of povwers oonforred upon me by regulations
12 (2) rord with Stu_gghcdulg;gf tho Employecs! Strte
. Insursce Corporntion ( staff ond Conditions of Bervice ). -
pc(zuiations, 1959, ¢o hereby imposd the penalty of
' Diomiosnl from sorvico ' on Shrl MY, 1, Tussadn, lord
CLork with lmmcdinte effcct. |

- N - s

'\()’ L ’.“
% R o S o
o ( D. n./ PEGOO )

REGTONAL DINECTON,

¢

To

\ri/ M, Aditar Hussain
\Tosd Crox, ' .
 Faployoos! ' State Insuranco Corporntion,
Rogionsl 0L fico, M. B, Roglon, ',
Cuwahatl 781021+ , L |
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To,
The Director Genoral Date : 01,.,13.99
E.S.I. Corporation

Panchadeep Bhawan.
Kotla Road,

New Delhi 1

Through the Regional Director, ESIC, N.E. Region;
Guwahati - 21,

Sub - ‘An appeal against Regional Director Guwahati
' dismisal order No0.43-5.11/18/95-Vig (AH)
dt.20.10.99 to Md. A. Hussain, Head Clerk,
R.0. Guwahati.

~Respeoted Sir,

1 have to refer herewith RD's Guwahati dismis-
sal order No.43-5.11/18/95- Vig. (AH) dt.20.10.99 against
Md. A, Hussain H/C and to submit herewith an appeal
against the RD's dismissal order dt.20.10.99 AS UNDER
with the request to kindly take decission in the light
of my complain dt.20.12.94 against the Manager - Sri
S.K. Sasmal and UDC Cashier of Local office, Tinsukia
which has personally been handed over to the Vigilence
officer - E.S.I. Corporation. Calcutta at Local office
Tinéukia on 26.10.94 and the copy of the same to the

:‘Regiooal Director, ESIC, Guwahati on 2,1.95 for not accept-

‘ance of the Insured Person's complain in the SIKAYAT

ADALAT of Local office, Tinsukia by the Manager Sri S.
K. Sasmal (My complain letter dt.20.12.94 enclosed which

is self explanatory)

wwfvwf?* 2. That the FIR dt.30.12.94 submitted by Sri S. K.
40;@4éﬂwélcmﬁﬁ@> Sasmal, Manager, Local office, Tinsukia and the
M¢d$7£ complain dt.30.12.94 submitted by the 'Regional
“?( (a0l // P
tonh? A// // /
o Contd....p/2




1)

ii)

- > o e s . i 1 P A s ) ) o

Director, ESIC, Guwahati to the Police Authority
of Tinsukia Police Station, the time of the alleged
incidonco is at aboul 9.20 AM. on 30.12.94.

WHEREAS

The chafge of the Regibnal Director, Guwahati to
Md. A. Hussain, Head Clerk vide Regional Director,
Guwahati charge sheet No.43 - S.11/18/ 95-vig.
(AH) dated 12.6.97 which is aftor more than two

years of the alleged incidence and also after judge-

‘ment of the court under Police case No.555/94 and

G.R. Case No0.1658/94 is that Md. A. Hussain Head
¢lerk has physically assulted Sri S. K. Sasmal,
Manager, Local Office, ESIC, Tinsukia in the Office
on 30.12.94 at about 10.30 AM. |

AGAIN

The charge of the Regional Director ESIC.‘GuWahati-
has been confirmed as PROVED by' the inquiring
Authority with his findings of the fnquiry that
sri D.K. Sarma, Peon and sri T. Hazarika, R/S have
confirmed their-eye witness of the physical assulta-
tion to Sri S. K. Sasmal, Manager by Md. A. Hussain
H/C on 30.12.94 at about 9.15 A.M. for witness
statements before the inquiring Authority which
is not correct as evident from the witness statement
dt.3.5.99 of Sri T. Hazarika (copy enclosed)

WHEREAS

The Police Investigating Officer of Tinsukia Police

Station under Police case No.555/94 had stated vide

7 .
/ 1}//’

T
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2.1)

ii)

his Investipation report dt.29.1.95 that Sri S.
K. Sasmal, Manager was physically assulted by Md.

A. Hussain at about 9.30 AM, on 30.12.94 with
a roller.

And hence, the findings of the inquiring Authority
is CONTRADICTORY to the Police Investigation Report
(copy enclosed) . And accordingly, the dismissal
order No.43 - 5.11/18/95- vig. (AH) -dt.20.10.99
of the Rogilonal Director, ESIC, Guwnhati, against
Md. A. Hussaln, Hoad Clerk 1s UNJUSTIFIED  AND
ILLEGAL.

The FIR and the Police Investigation Report are
very important documents which can not be IGNORED
in the LAW of JUSTICE as the FIR is a document

for seeking judgement from the Hon'ble Court through
the Police under the Law of justice.

AGAIN

It is also true that on the basis of FIR dt. 30.12.94
of the Local office Manager, Tinsukia and on the
basis of the complain dated 30. 12.94 of the Regional
Director, ESIC, Guwahati and also on the basis
of the witness statements obtained by the Tinsukia
Police from sri D. K. Sarma, Peon, Sri T. Hazarika,
rR/s sri B. C. Das, upc of Local office, Tinsukia
staff and also from the Medical § Health Officer,

/ W S

] 7774
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iii)

3.1)

Tinsukia Civil Hospital, Md. A. Hussain Head clerk,
Local Office, Tinsukia was ARRESTED on 9.1.95
by thé police .of Tinsukia Police Station  under
Police case No0.555/94,

- AGAIN

The Police charge sheet supported by the witness
statements wunder Polcie Case No.555/94 was made
trial under G.R. case No. 1658/94 by the Hon'ble
CJM, Tinsukia Court and Md. A, Hussain Head clerk

was ACQUITTED by the Hon'ble CIJM, Tinsukia vide
JUDGEMENT dated 2.1.97.

AND  honco, DENIAL Lo Hon'ble Chiof Judicial
Magistrate.' Tinsukia Court judgement dt.2.1.97
by the Regional Director, E.S.I. Corporation, N.E.
Region, Guwahati is UNJUSTIFIED AND ILLEGAL. under
the Law of justice as the Regional Director can
not ‘DENY his responsibility of lodging FIR and
complain 30.12.94 by the Manager Local Office,
Tinsukia and also by the Regional Director, ESIC,

Guwahati against Md. A. Hussain Head Clerk to the

police Authority of Tinsukia Police Station on
the basis of which Md. A. Hussain ‘was arrested
on 9,1.95 by the Tinsukia Police. (

The Medical report is a very important document
for any physical assultation caused by alleged

crimelwhich can not be IGNORED for decision under
the LAW OF JUSTICE.

contd...p/5
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The discharge Slip .dt.1.1.8% issued to Sri
$. K. Saamal, Manogor by tho Modical and Hoolth
Officer, Civil Hospital, Tinsukia for injury to
sri S. K. Sasmal had not been confirmed the genuine-
ness of the issue of the said discharge slip to
sri S. K . Sasmal through the. Medical and health
Office, Civil Hospital Tinsukia by the Inguiring
Authority on 4.5. 99 as date fixed M&H.0, Civil:
Hospital, Tinsukia did not attended on 4.5.99.

~_“And hence, the discharge slip dt.1.1.95 shown
jssued to Sri S. K. Sasmal for his injury on

30.12.94 can not be considered as GENUINE,

And hence, the dismissal order dt.20.10.99

~against Md A. Hussain, H/C by the Regional Dirertor.

ESiC, Guwahati without taking confirmation of the

' GENUINENESS of issue of the said DISCHARGE SLIP

dt.1.1.95 from the Medical and Health Officer,
Civil Hospital, Tinsukia thfough the inquiring Autho-

~rity is UNJUSTIFIED AND 1LLEGAL.

&
In view of the above, I request your honour

' to accept the Judgement dt.2.1.97 of the Hon'ble

Chief Judical Megistrate, Tinsukia Court as a per-
fect decision against the FIR dt.30.12.94 of the
Regional Director, ESIC, Guwahati lodged to Police
Station, Tinsukia under Police case No. 555/94 and
G.R, Case No0.1658/94 of the Hon'ble CJM, Tinsukia,
Court and to kindly set aside the dismisal order
dated 20.10.99 of the Regional Director ESIC,

Guwahati and 1 may kindly be re-instated in the

service of the corporation immediately. )//

Y
vy,
ContA<.4{p/6




The  undermontionoed documents are enclosed

for favour of your kind roferenco.

1.

10.

11,

12.

Copy of Complain letter dt.20.12,94 to vigilance
officer Calcutta & Reogional Director, ESIC, Guwahatl
with acknowledgement dt.2.1.95 (Annex - 1§2)

FIR dt.30.12.94 of Sri 5. K. Sasmal, Manager, L.O,

" Tinsukia (Annex - 3)

Complain letter dt.30.12.94 of R.D., ESIC, Guwahati
addressed to the Supdt. of Police, Tinsukia and copy
to the dfficer-in-charge, Police Station, Tinsukia
{Annex - 4)

" Arrest to Md. A. Hussain letter dt.12.1.95 from Supdt.

of Police Tinsukia to RD, Guwahati {Annex -5).

Police Investigation complete Report under G.R. No,
1658/94 (Annex - 6) -

- Hon'ble CJM, Tinsukija, Court judgement copy dt.2.1.97

(Annex - 7 )

R.D.'s charge sheet dt.12.6.97 (annex - 8)

Reply dt.7.7.97 from Md. A. Hussain to R. D's charge
sheet dt.12.6.97 (Annex - 9)

Witness statement 3.5,99 of Sri T. Hazarika (annex-
10)

-

R.D's memo dt.19.8.99 and 1nqu1ry Report dt.28.7.99
(Annex - 11 § 12)

Reply dt.26.8.99 of Md. A. Hussain, H/C to Inquiry
report (Annex - 13) ‘

R.D's dismissal order dt.20.10.99 (Annex - 14)
y——

/',/f M}fy
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Residential Address -

Md. Akhtar Hussain,

Japorigog High School Road,

Sundarpur,
pP.0. Dispur,
Guwahati - 5 (Assam)

Advande copy to -
1. The Director General, E.S.1l. Corporation,

‘Bhawan, Katla Road, New Delthi - 1 with enclosure
from Annexure - 1 - 14 Oéu/ %T(?/'((///e Y. 7//0, (‘C/f*/waa@a(’
5”’“ A7 //0/ /< ¢ recles 7 e 8.

' / ¢ / Ay ¢rf‘(//’/; 9( Jj“(d@/ﬂé
2. The Hon'ble Labour Minister, (Chairman of Standing Comm-
ittee of the E.S.I. Corporation) Govt. of Ihdia.
New Delhi with enclosure from Annexure = 1 to 14

for information and necessary action. (i (fe 20/
tecln arie (r»(“(u(u D //”\/
. . o . ,J) E77' ‘J/.v"( ,/’
/7 s /mjf{‘/,ﬁrf /;;//,(y/

Dy

!
(( (‘/ g (,/ /)/, 7 (//l

£ t/« " '/( el
& f((/ /t( (5(/(/ / l/f(/ /
7/-’/1(7//0(-

Yours faithfully,

| MW\/
N

(MD. A. HUSSAIN)

Head Clerk, R.O. Guwahati.

N

V

Panchadeep

o /"/’/(/” /’f‘/ (et pTreey. Thicre-

/*fu&”f Lo
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HEADGUARTERA' OFKFICE <

EMPLOYEES' STATE INSURANCE CORPORATION
PANCHDEEP BHAWAN: KOTLA ROAD3: NEW DE;HI

3

i mmem}wﬁﬁﬁéﬁﬁg_-;a‘m 5 <4 & fatagatt Ry R R R s v iivel:

. Sri Md. A. Hussain, Ex-Head Clerk), €61 Corporation,
'Regional Office, N.E.Region. Guwahati has submitted an appeal
dated 1.11.99 against the order .dated 20.10.99 passed by the
. Regional Director, Guwahati imposing the penalty of dismissal
.. - from service with immediate effect.

St

Lok From the case records, it is seen that Md.A.Hussain
. was charge sheeted by the Regional Director, Guwahati on
w5 .12.6.97 for violation of FRule-3 of the C.C.S (Conduct)
2L v Rules, 1964 read  with Regulation-23 of the ESIC (Staff and
fgCanditions_ of Service) Regulation, 1959. The actual charge
i framed against Md.A.Hussain was,— '

Md . A. Hussain, while functioning as Head ‘Clerk in
R Tinsukia Local Office, ESI Corporation, during the
e ' period from S.b6.91 - onwards committed gross
- mis-behaviaur/misceonduct inasmuch as he man—handled/

physically ' assaulted Sri  8.K. Sasmal, the then

Manager, Local Office, Tinsukia in the office during
jqfiicér.hpqreuwax about 10.30A.M.  -on . 30412.94 . and.
‘Anflicted injury with a wooden roller: to: Bri:Sasmal on
'his +orehead as a result of which Sri’ 8.K.Sasmal,
Manager, Local Office had to be admitted in the Civil
Hospital, Tinsukia on 30.12.94 and was discharged on
- 1.1.99.

# . A departmental inquiry was ordered by the disciplinary

 authority and, after a duly conducted inquiry, Sri R.N.Manna,
Y Je.Director (DEJEZ, Calcutta submitted an inquiry report dated
.28.7.99 holding the «charge as proved. The order appealed
against was passed by the .disciplinary authority after
considering ithe representation dated 26.8.99 submitted by the
Charged Official. o

. The present appeal submitted by Sri Hussain is almost
a repetition of the same grounds advanced gearlier by him
_vbefore the disciplinary authority.

_ The first contention of the appellant is that his
complaint dated 20.12.94 against the Manager and upC-Cashier
‘ fppfﬁihe Local DOffice submitted to the Vigilance Officer, ESIC,
‘Calcutta at- Local QOffice, Tinsukia on 26.12.94 was not
considered at all.

In the said complaint dated 20.12.94, the complainant
had alleged misappropriation of two benefit payments by Sh.
A.K.Baruah, UDC~Cashier of Local Office, Tinsukia and

+in-action on the part of the Local Office Manager against the
- cashier. . The complainant had signed as ‘one citizen of India’
:;jereas the endorsement copy is seen signed by the appellant.

Contd...2
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/. arlmission in the ftoenital:

:ith@r this point was cased before the Inquiry Officer nor
1Q'ha justify its resevancy to the present appeal. The plea
is"not related to the coace and has been taken up belatedly, '

_ Tirws appe st oo e ben contended that the time ot
assalll mentioned o L charge Memo dated 12.5.97 was about
10.7@ a.m. on IQ.17.94 whereas in  the FIR and in the
complaint submitted to the Folice Authority, bthe incidence was
alleged to  have taber : 2
contention  of Sri1 Huwgern s that the findings of the inquiwv
authority and  the  fTlominsgal order of the disciplinary
authorityv g ~unjustidfied and 11]9@&1.55 the time of assault
mentioned v the two wytnecces. Sri Dk .%arma, Feon and  Sri T,

[ AR

Hazarika, Record shorter oiffers feom the report dated ¥9.1.9%
submitted bv  the TFolice (nvestigatinag Officer of  Tinsukla .

Police Station under  case NSS4 gtating that S
S.K.S5asmal ,Manager was phwvelcally assaulted by Md. A.Hussairn
at about’ 9.3 a.m. on W.1R.94 with a roller.
- fod

The variation 1o the time has alreadv been examined an
detail v  the discaploay avthecity  in mis  order  dated
R, I0.9% and [ Fing noores s ong to disagrees with o the sane.

Another contontion of the appellant is that on  the
R

basiz of the F.J L of the PLW.2, he had faced criminal case
but he fas  been  acaowlticd by the Chief Juoicial Magistrate.
Tinsuliia. this  cannci Dbe Tdenied) by the disciplinary
authority.. '

The judgement dated I.1.97 acquitting the appellant in
the criminal case was cne of the defence documents produced in

the inquiry. The implication of the said judgement to the

present disciplinary case has also been examined in the para
at pp 5 & & of the penaltv order. fe  has been mentioned
therein, the standaras o prraof  reausred in criminal case and
disciplinary case are diitorent and. thersfore. the judgement

ih the criminal  case ¢an save no bearang an the diszciplainary o

Case .

Bri Mussain oo Jinaliv contended that the discharge
slip dated 1.1.99 1szuead to Shri S.v..  Sasmal, Manager  (FW2,
for his injury on AL .94 cannot be consldered as genuine as
the Medical and Health Officer, Cival Hospital, Tinsukia did

not attend the inquirw or 4.%.99.

; From the case records, 1t 18 s@en that the Medical anad
tealth Officer. Civil Hospital, Tinsuria was called to give
evidernce an the Case. it eince he eupressed his inability to
appear in the departmental pruceedings on 4.0.99, his name wWas
dropped by the Incuiry Ciffrcer.  tMoreaver., the document under
dispute by the appedl ot rrer diecharge slip dated  1.,1.9%
issued bv o o« Bovt, Heepiital to the FUD which also  bears
Registration number .  On careful consideration of the facts,
1t ie thes seen that, -

. the prosecution has olearly proved the assult by
the appellant on the FUE and  the latter’s

Contad....3
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the diﬁcharqe slip had been in respect of the FW2
and the same was issued to himg

there 1is enough tell-tale evidence in the said
mmidigcharge slip to show,that,ph .
by the said Hospital}™ and= " q""’gmm&&%‘*m“ LI

attempt was made to summon Dr. S.K. Sarma,
Senior Medical Officer of the said Hospital.

: As bhas been held by the CAT. Ernakulam EBench in V.
Ramakrishna Pillai Vs. Senior Supdt. of Post Officers

other 1994 (3) SLJ 249 (CAT), in such circumstances the onus
of proving that the discharge slip was not a gqenuine - one

e " shifts to the defence. The defence has not proved that the

P said document was a bogus one.
:.‘ . Lod

and

b The entire gamut of the case has been considered
Qﬁ.. earlier by the disciplinary authority and a speaking order
. dated 20.10.99 bhas been passed. As has been mentioned in the
K penultimate para of the order ibid, use of violence in the
S "work place/office is & serious misconduct and any assault on a
superior officer is more serious. In the instant case, the
appellant indulged in violence against his immediate superior
when the latter had performed his lawful duty by issuing two
memoranda to the former. Such a misconduct cannot be viewed

lightly. Therefore, the penalty awarded in the, instant case
%T“f’n ~is Justified. % - Co T R

s
i

* :
e .r .

The appeal is hereby rejected. ¥ K

. > -~
S (S.N. TIWARI)
/ . ADDL.. COMMISSIONER(P&A)

Sri Md. A. Hussain,
Ex. Head Clerk.

. (Through Regional Director, Guwahati). ‘
/“. ¢ ;- . .
P 1. Regional Director,., ESI Corporation, Guwahati.

2. Dy. Director(Fin.), ESI Corporation, Guwahati.
s J. Guard file.
. 4. Spare copy.
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL

GUWAHATI BENCH ::: GUVAHATI

“OF 2000
MD, m

F

Union of._ 1ia & Ors.

~

- And -

In the matter of s

Writfen Stateuenis submitted by

the regpondents

The respondents beg to submit the written

statement as follows ¢

Te ”Tha.t with regard to para 1, the respondents beg
to state that the applicant was-"charge sheeted under Major
penalty under CCS ( Conduct ) Rules, 1964 vide Memo Noe 4%
§.11/18/95- ~Vig+(BH) dated 12+641997 and as a result of the
Enquiry, the app_licant found guilty and imposed the penalty
of dismissal from service vide order No. 43-5.11/18/95-Vig
(AH ) doted 20410,1999 . The applicant appealed against the
dismissal from service vide his letf;er dated 11141999 to

Hrse office which has been rejected vide order No. C-%6/14/

- 25/99-Vig. dated 3¢3.2000 . fPherefore, re~-instatement in

‘service of the applicant doeé not arise.

dents beg to offer no commentse.

2. That with regard to para 3, 3 and 4.1, the respon=




-2-
3 That with regard to para 4.2, the respondents
beg tc state that the applicant while functioning as Head =

Clerk in Tinsukia Iocal Of:t‘ice', Be.3e I. Corporation during

the period from 5.6.1991 onwerds committed gross mis-behavior/

mis=conduct as much as he man-handled/physically assulted
Shri SeKe Sasmal, the then Manager, ‘Iocal O0ffice, Tinsukia

in the office during office hour at about 10.30 AM on 3U.12.94
without any reason and inflicted injury with a wooden roller
to Shri Sasmal on his forehead as e result of which Shri

Sk« Sagmal, Manager Iocal Office 'had t0 be zdmitted into
Civil Hospital, Pinsukia on 30.12v.1994'and was discharge on
1.‘1 «1995, VFJR has also been lodged in the police statiom,
Tinsukia on 30.12.94. Therefore, the applicant was suspended
and mbsequently depertmental enquiry was :miti‘ated. For

the above incident, the applicant was arrested and forwarded
into the custody on 10.1.1995 in connection with tﬁe Tinéukia
ES Case No.555/94 under section290/325 IPC intimated vide

memo no. TSE/V/95/3449 dated 1341995 by Superintendent of

Police, Tinsukia.

4o  That with regard to para 4.3, the respondents
beg to state that the Police, Tinsukia filed the case in the
Court of Chief Judicisl Magistrate, Tinsukia GR. Case Noe
1658/94 for trail « The Hon'ble Megistrate Tinsukia vide
his judgement dated 2197 has acquitted the applicant on

benefit of doubt on the points as mentioned in R0s Guwahati

letter dated 30.12.98. ’
Copy of letter dated 30.12.98 is enclosed as |

Annexure = Ao




5e fhat with regard to para 4.4, the respondents
beg to state' that the departmental investigation was going
on for the incident occured on 3%0.12.1994, the suspension

we:s not revoked so that the investigation is not hamps red.

6e That with regard to para 4.5, the responden‘.'bs
“beg to state that after completion of invegtigation, the
Charge-sheet was issued vide Memdo No. 43-S+11/95-Vig.(AH)
dated 124641997 for his mis=-conduct/mis-behaviour whicﬁ is
un~becoming of a Govt. servant. Departmental Enouiry was
ordered ﬁnder the CCS(Conduct )Rules, 1994 but not against
the Judgement of the G+Re Case No. 1656/94 in the Court of
Chief Judicial Megistrate, Pinsukia. The judgement of the
Court is not relevent to the disciplinary case as the discit-
plinery case is to be decided on the basis of the evidence

tendered/prloduced in the departmental case.

Te That with regard to para 4.6, the respondents |
beg to state that the departmental Enquiry was ordered for
the incident occured on 30.12.94 as per the CCS (Conduct )
Rules, Z 1964, the Charge-sheet was not withdrawn due to

non-completion of deparimental enduiry.

8e ~ That with regard to para 4.7, the respondenis
beg to state that the judgement dated 21497 ( copy enclosed )
in the case 1658/94 filed by police, Tinsukia under section

290/32%/506 IBC and the applicant acquitted on benefit of

“doudbt .
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is t0 be decided on the basis of the evidence tendered/
Produced in the disciplinary cases In view of above, charge -
sheet/penalty issued to the applicent cannot be set aside.

It may also be mentioﬁed that the applicant 'was
Charge sheeted under Rules 3(1)(i Xii )X(iii) of CCS (C‘onduct)

Rules, 1964 but not under rules CCS(CCA ) Conduct Rules, 1965.

14, That with regard to para 4.1 3, the respondents
beg to state that the Bnquiry Authority was not acted arbitrory
menner and was also not pre=-determination to imposed the penalty
as allegeds Imnauiry Authority is appointed on ly to inquiry
into the' charges and submit the inquiry repoft after enquiry .
Regarding inclﬁsion of name of Sri CR. Paul,
Asstt. Regional Direcdtor and Sri T« Hazarika, R/S in the list
of witness, it was felt that ‘the name of Sri C&R. I?aul. Asst‘b-
Regional Director .i.s absolutely required as witness inthe case
as Sri CeRe Paul, then Asstte Regional Director inve st igatddd |
the j_.nciden}. occured on 30.12.94 but his name was left out
from the list of witness of the disciplinary prvoceeding. There=-
fore, his name was included in the list of witness subsequently
and the came intimated to the applicant vide R«Oe ¢ Guwahati
endorsement letter No. &$xSxtkiasny 43-8.11/18/95~Vig . (AH )
dated 24.2.98. Similarly, Sri T. Hazarika, Record Sorter, Iocal
Office, Tinsukia had submitted his statement on the incident.
Therefore, his name was J.ncluded in the list of vitness subsequ~-
ently for coni‘r'matlon of his stqtement which was left out from
the list of wa.tness of the disciplinary proceeding. This was

also intimated to the applicant vide this endorsement'letter

dated 242498,
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15, | That with regard to para 4.14, the respondents
beg to state that the applicant was nét swspended on the
basis of the case registered by police, Tinsukia P.S.'Case
N0 +555/94 U/S 290/325/IPC but was suspended as a result of
the investigation by the Department, the suspension was mot
withdrawn as well as the applicent was not re-instated in
the service. However, the applicant had been re-instated in
service with effect from 26.8.99 vide order No. 4%.8-11/18/
95-Vig. (AH) dated 26.8.1999 on the basis of judgement
dated 144741999 of Hon'ble CAT, Guwahati in the case Ol o
No. 198/99 filed by the applicant.

| ‘The diéciplinary.proceeding wvas initiated
~ against the applicant as per the CCS(Conduct ) Bules 1964

as already stated in paras 1, 4, 5, 4.12 etc.

16 That with regard to para 4.15, the respondents
beg to submit the comments what have already made against the
foregoing paragraph 4412 above .

Further, as per inquiry, the charge found prove
and accordingly, penalty of dismissal from the services of
the applicant wés imposed as per rule and therefore, the .
penalty of dismissal from service is not liable to be set

set aside and quashede.

7. That with regard to para 4.16, the respéndenté.
beg to state that the copy of Bnquiry report dated 28.7.99 was
sent to the applicent vide this office letter No. 43%-5.11/18/95.
Vige(4H ) and the épplicant.submitted his reply wide his letter

dated 26.8.99 which was considered by the disciplinary authoritys
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A fter dde consideration, the disciplinary authority imposed
the penalty of dismissal of services vide order No. 43=5.11/ .
18/95-Vig«(8H) dated 20.10.99+

Rurther, already explained that the case No. 1658/9.
filed by police Tlnsukaa in the COurt of Chief’ Judiciél Magis~
trate, Tinsukia is not relevant in the Departmentai disciplinary
prooedding. |

The disciplinaiy authority has 1mposed the penalty

on the basis of the findings of the Enquiry Authority under
' CeS(Conduct )Rules and the eppeal dated 1.11.99 submitted by
the applicant vas cons1dered by the appealate authority and
justified the penalty awarded by the Dlsciplinary Authorlty vide
order No. ¢ C~16/14/25/99=Vig. dated 3.3.2000. Therefore, the
- appellate authority has not violated the provisions as mentioned
- by the applicant in the applicationo As such, the charge sheet
dated 1246498, penalty order dated 20.10.99 and appeallate

order dated 3 362000 gre not liable to set aside.

18. ‘ That with regard to para 417, the resnondents
beg to state that the wltness mentioned in the application were
examined by the Enquiry Authorlty as per listed prosecution

witness as already clarified ln pare 4+1% above .

19. _ That‘with regard to para 4.18, the respondents

beg té state that the findings.of the % Enquiry Authority, the
charges framed against the applicant was proved and the appllcant
found qulllty. Accordingly, penalty of dismissal of service of
the applicant imposed by.the,Disciplinary Aqthority is as per

rulege
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20, -That with regard to paras 5.1 and 5.2 /the
respondents beg to submit the comments what have already -
made against the foregoing paragraphs 4.5 and 4«12 above e
21 . That with regard to para 5.4, the‘respon'dents
beg to submit the comments what have already made against

the foregoing paragraph 4.4 and 4.8 above.

220 That with regard to para 5.5, the resz;onden,ts
beg to submit the cqmments vhal have already made against the

foregoing paragraph 4.12 above.

+

23 ' _‘l‘hat with regard to paras 5.6 and 5.7, the
réspondents beg to submit the comments what have already madd
against the foregoing paragraph 4 .16 above.

24 . That with regard to para 5.8, the respondents
beg £0 submit the comments vhat have already made aga.’mst' the
foregoing' paragraph && 4 4 and 4-8 above.

25 | That with rggaﬁd t0 para 5.9, the respondents -
beg to submit the comments what have already made against the

foregoing paragraph 4 .12 above s

26. That with regard to para 6 and 7, the respon=-

dents be-g to offer no commentse

27, That with regard to para 8.1, the respondents
beg to submit the comments what have already made against
the foregoing paragraph 4.10 above «

28 That with regard to paras 8.2 to 8¢ , 91

and 107to 12, the respondents beg to offer no comments.

Ve‘rifica'h ion YEXXX
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- eoveposqation, being authorised do hereby verify and declare

that the statements msde in thls writtén statement are
true to my knowledge, information and believe and I have

not suppressed any material fact.

And I sign this verification on this 9 th

day of August, 2001 , at Guwahati.
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Lodal office Tin,ulia. _@

L 6. 5-6 : ' seatement dt.2el.9 of sri T azarikas record

o ‘gorter, Local office Tinsukia.

s-7 : Statemont at.2.1.95 of sri B.C.
Local Office Tin;ukia.’
S-8 Civil HOSpital,Tinsukia, pischarge s1ip dt.l;l.95.

SERNE Abplica

tion for FIR dt.30.12.94 from Local office
- Tin"ukla ataff S '

5-10: LeLLer of Local office, Tinsulkla at.30.12.94 to

4T1nsukia Policc station.

b

S—ll; LetLer Mo. lo</v/95 ac.12.1. 95 f
mm SLation° -

rom Tins sulkda PolicL

S~ 12 LeLLeL Ho.43- TSK/ng /Adm/gl_dt.12.1.953ofgLocal
; r'},’."é' I :

o %@b ' .‘f”m_ Office Tinsukia. PRI U R

&///_; I1. LIST OF (TTNESSES EXAMIIED 27 e

1, Sri P‘ Sutradhar, Hanaoer, Local office Tinsukia,
North Ea astern Region (rvl-1) . «{,,V; iéf?ff

Local’ Uff:ce 1insukia

2, Sri S. h Sasmal —Hanager, ‘
| v ‘ 1owspo>tod in Calcutt v“.S.I._CorWOLaLion (
v n‘_'f- R ‘ S T ‘7 Ll PSS TN RN S 1 . .

e .o wer et
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A {, ¥, L (2) - | <:7Lj e
AN - -
o

3) 510i D.CL. Das, UbC -Cashier, Local Olf jce Phnawlda Tompuat,

5.1. Corporatlon, Horth .astarn Reglon, (mM1=-3) . \

4) Sl D.IK. Sarmah, Peon, Regional Office, ©.5.5. Corpne..
Guwahati, HN.b. Region (P-=-4).

5) sri T. tiazarika, pecord Sortcr, Local Office Tinsukia;

£.S.I. Corporation, M.u. Reglon (P -5).
:E..SoIoC.[

1

Calcutta (PW~-G). . . e

6) sri C.R. Paul, Dy.Director, Regional Office,

. —— ~T ,
INQUIRY'RBPORT

in the case against

Md. Akhtar lussain,

Head Clerl:, .5.1.C.

i
]
1
1
!
i
|
1
North Castern Reglon.i

A

P L K L e e R ey

| \m“

Al

Under Sub para (1) of- oara (3) of the
the 12.S.I. Corporation (Staff: Fand CODdiLiO”S\Of Service)
Rogulations, 1959, shri R,K. Shukla,‘JL Director(DL), Bast
Zone was initlally appointed as the Inquiring AuLhOLij by
the Regional Directori E.S.I, Corporatlon, North LCastern
Region vide' Order MNo,43-S- 11/18/95~V1g( ) dated 8.7.97.

sast zone’ vice

osting as Jt. Director (Dit), .i . ‘
N.IS.

Whird Schodule of

Subsequent of my p
shri Shukla I was appointed'by the Regional Director,

Reglon as the Inquiring Authority to incquire into the charges
framed against 1d. Akhtar Hussaln. vide Order Mo:43.S. 11/18/"
95~Vlg.( it )  dated 14.8.98. " shri K.C. Ghosh, Asstt. Director

the presenting Officer by the Regional

was appointed as
the inqulry and

Director, MNJR. Reglon, I have since completed.
on the basls of documentary B and oral evidehces adduced
before me, propared my Inquilry Report as -under- |

Vs :
PARTICIPATION OF THE CHARGED OLPICLR ALID THZ

DEFLENCE ASSISTANT AVAILABLu T0 HIL, - T

Tho Charged Offici
from bcginning to end without Dofence Asstt. through out ther
enquiry pLoceodings hold on

4.1. 99, 3.5499 and 4 ‘5,99, & ?"~
. ! T .

ART,LCLD OIF CHARGE. AI“D S'I‘I\Tulﬂ?"l‘ OJ. II]PU’l‘ 'I‘IOI] o

or MISCOMDUCT , : : :

T

“article of  Charge framnd ~against

The followmng is
‘.o.I. Corpoxation,‘ﬂorth

11d, Akhtar Huﬁsain, Head r‘.'l.r*r:k,_'f
castern Rogion, | -
| Contd... . B/3.

w'.; LN
CUOESs

al participatod in the proceodings ﬂ#flfh,ﬂ

J11.97, 24.2.985 26.10.98,;.15f”
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ARTICLiE-T,

Md. Akhtar Hussain, while functioning as llead Clerk lﬂ
Tinsukia Local Office, 13.S,I. Corporation during the pericd
from 5.6.1991 onwards, committed gross mls-behaviour/misconduct
as much as he man-handled/physically assulted sri S.K. Sasmal,
the then Manager, Local Office, Tinsukia in the office during

~office hours at about 10-30 A.M. without any reazon on 30,12, 94
without any reason and inflicted injury with a wooden-roller

Lo Sri Sasmal on his forc-hrad as a result of uhich‘Sri 5.

Sasinal, Hanager.boealtoffice hdd to be admitted into Civil *
-Hospital Tinsgkia on 30.12,94 and was discharged on 1.1, 95 .
FIR has also been lodged in the Police Station, Tinsukia on i
’ !

30,12,1994,

qﬁﬁ Mg' : j ' %
A A, Hus Gain, Head Clerk, Local Office, Tinsukia who . i
K1is now under suspension from H4 2.1995 vide remo No.43-A. 70/ l
f%1 13/95-Estt, dated 14,3, 1995 in Conncction\with the above i
1ncident has thus exhibited umter lack of inLegriLy, devotion
to duty and 4in ~,ubordinat.lon which is unbecoming of a-Corpn. |
employee -and thus violated Rule 3(1) (4) (11) & (1i1) of the
C.C.,s. (Conduct) Rules, 1964 to be read‘with Regulation 23 of
the Dmployee”' State Insurance CorporaLion (Staff & Conditions

of Service) Regulations, 1959 as amended, - —_— :

.ACcordinglﬁo‘the statement of'imputation of misconduct, = . ;

Hd, Akhtar Hgssaiﬁ,'Head Clerk, while posted at Tinsukia Locall ' '
‘Office, E.S.I. Corporatlon, North.Eastern Region on 30,12,1994

attended office at ‘9~15 A.M. and signed on the Attendance

Register. Then he GEE”EEEGésted by Sri D.K. Sarmah, Peon to

recelve two letters meant for: him from the Peon Book At this;

1Md. A, Hussain became furious and attacked Sri- S L “Saamal,
. Mandger, Local Office, Tlnoukia Ain the office durinq office |
houru at about 10 30 a,m. on. 30 12 1994 and man handlpd/ 7?3433 - ; ?
physically assuIEEﬂ with a wooden ‘roller on his £ore head as?ff: E
a result of which sri, 'S.K, Sasmal, Manager had - to be admitted”
‘into Civil Hospial, Tinsukia on: 30,12.1994 for head injury

vide Hospital Slip No.546 and discharged on 1. 1 1995. FIR

Was also lodged in the Tinsukia: Police Station on 30,12, 1994‘
.for this incident vide C/No 555/94 - rd. A, nussain; Head Clerk”
pﬁphysically assulted Sri S.K. Sasmal, Hanager, Local Office,}” f
Tinoukia without any: reason in. the ofifice in front of all th@
office staff mcmbers and also subverted the discipline of Lh,

‘»a‘_':';n V', o

office.

Contd..." ',;_'15?/4 .
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tid, A, Hussaln, Head Cluory has becen Suspended for thé

above mis-behavioyr trom 14,3, 1a95 vide Nemo ”0-43-Aa29/i1/
13/95—Est't dated 14 .2.1995,

Md. A. Hussain, Heaq Clerk has thus committeq gross
mis—conduct/mis-behaviour and displayecd utter lack of
;ntegrity, devotion to office duty and in subordination
which is unbecoming of .a Corporation employee and vieolated
Rule 3(1) (1) (11) ¢ (111) of "the c.c.3, (Conduct) lmle.:.:,”
1964 to be Lead with g Regulation 23 of L.5.1. (staff ang
Conditions of Service) Regulations, 1959 a5 amended,

4. CASL or Tne DISCIHLIIIARY AUTHORITY,
._____hﬁ______~_-__-__________~
» Ike Charge in Bricf -

éﬁﬁ 1d, A, llussain while functioning A5 Head Clerk 1n
nsukia Local Off ice, E.8.1, Cor.oration during the period
Qisyf om 5,6,1991 onwards comnitted gross mis-behaviour/misconduct
aS much asg he man~handled/physically assulted sri S.K.Sa§nml,
Q%’ the then Manager Local Office, Tinsukia in the office during
office hours on 30,12,94 without aggigggverting the discipline
of the office and inflicted injury with 3 wooden scale to
Sri S.K, sasmal on his fore-head as a result of which Sri s,
K. Sasmal had to be admitted inte Civil Hospita)] Tinsukia on
30.12,.94 for head injury vide llospital Discharge Slip Ho.516
and nuhm discharged on 1,1.95, FiIR was also lodged in the
Tinsukia Police Station on 30.12,94 for the incident vide
No.C/No.SS9/94. Hd, A, Hussain, lead Clerk wasg arrested by
thelPolice on 9,1,95 4in connection with the incident vide
Memo lio, TSK/v /95 dated 12,1, 95 from the Superintendent of
Police Tinsukia, Mg, A. Hussain, Head Clerk has been suspended
by the Regional Director, Guvahati for the above misbohaviour
-from 14.2.95 vide Memo NO.43-A.20/11/13/95 Lstt dateq 14.2.95,

Md, A, Hussain, lleaq Clerk (under Suspension), i&.s.71.
Corporation, N.iZ. Region was thus Charge Sheeted with viola-
tion of Rule-3 of the c,c.s, (Conduct) Rules, 1964 read with
Regulation—2§‘of the imployees:! State Insurance Corporation
(Staff and Conditions of Service) Regulations, 1959 for gross”
mis-behaviour/miscohduct and utter lack of integrity which
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is unbecoming of a Corporation employce vide Memo Jlo.43-G.
11/18/95-Vig (Ali) dated 12.6.97. As such a departmental -
proceeding was ordered by the Competent Authority to be held

against tid, A, tlussaln for his mis-behaviour/misconduct. A
formal departmental inquiry was accordingly held by the
. Joint Director(DE)(£2), E.S.I. Corporation, Calcutta in which
" I was appointed as Prescnting Officer on behalf of the

Disciplinary Authority vide Order N0.43-5.11/18/95-Vig (All)
dated B.7.97. '

N

O The preliminary hearing in the case was held on 21 11,97

éjifoliowcd by regular hearing on 24.2.98, 26.10.98, 4.1.99,
t, 3.5.99 and 44,5299,

¢ S
<P§§;?) In course of regutar hearing the Prosecution Witnesscs

cited in the Charge Sheet were @xamined and Cross-examined
\\ and thus confirmed the listed documents produced as oxhibits
in the proceedings, as under :-

Sri S.K, Snsmal, Ex-Manager, Local Office Tinsulkia,
£.S.1.Corporation now posted in Calcutta during slm his
depositions as rrosecution Witnesses on 26.10.98 stated that
on 30.12.94 he surved two liemos. to Hd. A. Hussaln, lead Clerk
in the Peon Look through Sri D.K. Sarmah, Peon as Ud. A.‘
Hussain was obstructing normal office functioning of the Local
Office Tinsukia prior to 30.12.94. At this lid, lHlussain was
shouting very much and he told lid, Hussain if he had any to

'say anything, he could come to his room and expressed his
grievance Just saying this he turned back to his room
immediately he heard a sound from the other room that md., A.
Hussain was going to hit ¢ him, Spontgn:aggi;ﬂnn turncd his
face and Md. HuSQain hit him on his fore-hcad with a wooden
office SCale in front of Sri T. Hazarika, Record Sorter and
SLLALE o-es
sri D.K. Sasmal, Peon who obstructed rd. lussain from further
hitting and in the meantime Sri B.C. Das, u.D.C. who was sent
by the Manager outside for some official work, returned to
Local Office seperated them, .Sri S.K. Sasmal was seriously
injured and admitted in the Civil Hospital Tinsukia with head
injury for treatment on 30. 12.94 and & discharged on 1.1.95
vide Hospital Discharge Slip dated 1,1.95 (p.Bx=-8)., TF.I.R
was lodged in the Tinsukia Police Station on the same day by
the office staff as he wag undex treatment in the lospital.

r

CO“td.-.-o.P/G. ‘.
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Sri 1, Sutradhar, Insurance Inspector, Tinsukia, n L,
Region during hisgdcposition as Prosecution Witness on .t

DD

26,10,98 confirmed the document marked as P,lEx-4,

Sri B.C. Das, U.D.C., Local Office Tinsukia during his
deposition on 41,1,99 asg Prosecution Witness confirmed the

=

.

Sri D.K, Sarhah, Peon, Lccal Office Tinsukia durihg~his
deposition on 4,1,99 s Prosecution Witness corroboratad thé
incident and confirmed the document marked as P.Ex-5,

Sri T, Hazarika, Record Sorter, Local Office Tinsukia
during hig deposition on 3,5,99 ;s Rropriumy Prosecution

_ Witness corroborated the incident and confirmed the document
marked as P EX~6,

bﬂ>fﬂ' Sri c.n, r‘aul, Ex~“sstt.Regional Pirector, E.S.l.Corpn.,
éﬁ Cuvwahati and now posted as Dy.Director(Trg.), E.S.I.Corporaﬁion
Vv Calcutta has conduc ted investigation of the abov» case ag -

\géﬁgjﬁirected by the Regional Director, Regional office, Guwahat],,

uring his dépositions'on 4.5.99, he stated that he carried
out prelindnary investigation on 2nd and 3rd January, 1995 '
- - Tegarding physical assult on Sri 5.K, Sasmal, SX-Manager,
Loéal Office, Tinsukia by Md, A. Hussain, Head Clerk on
30,12,94 and confirmed his Report dated 12,1.95 (p.hx=2).
In his report, Sri C.R. Ppaul has also stated that by attemp-
ting and doing physical attack on Sri S i Snsmal, Manager,
Md, Hussain being a Govt, employee not only comnitted serious
offence but also Created a sence of terror not only among the
office staff members of Local Office but also among Insured
?ersons/women and by this wrongful act of 114, A, Huszsain, the

dignity of the Local Office has been lowered down before the
beneficiaries.

Dr. S.K. Sannah, Senior ledical & Health Officer, Ccivil
Hospital Tinsukia who madically examinad the patient sri s.
K. Sasmdl in the Hospital on 30,12,94 Was requested to adduce

‘evidence on 4:5.99, but Dr, Sarmah has shown his inability to
appear before the departmental proceedings anx accordingly.
his name has been dropped from the list of witnesses by the-
Inquiring Authority on 4.5.99, But it is confirmed that

g
;



; ‘sri 8.1, Sasmal, tx-lanager, Local Office Tinsukia who
4 admitted into the Civil Hospital, Tinsukia with head injuky
on 30,12.94 for treatment and was discharged on 1,1,95 was

examined by the lMedical Officer vide lHospital Discharge Slip
No.546 dated 1.1.95 (P,Ex-8).

-

nABNBA Md, A, Hussain, llead Clerk (under suspension), Charged
Official did not produce any witnessn in defence of his casc.

, _ IMNG Lo
POINTS. 11l ESTABLISINRNE THE CHARGE .

Md. A, llussain, llead Clerk (under suspcnsion), Local
Office, Tinsﬁkia, £.S.1. Corporation, HN.:. Region man-handled/
physically assultpd Sri S.K, Sasmal, nanager; Local Office
’ ' Tinsukia during office hours on 30,12.94 in front of the

ffice staff members with a office wooden scale on hils fore-
Mz

ﬁ

ad without any reason and subverted the disciplinc of the
ffice. sri s.K, Sasmal, Manager had to be admitted into the
Civil Hospital Tinsukia with head injury on 30,12,94 for
: chatman and discharged on 1.1,95 vide Discharge Slip llo.546
dated 1,1,95 (P,ux-8). F.I.R. was lodgcd in the Tinsukia
Police Station on 30,12.94 vide No.C/llo.554/94., MNMd. A.
Hussain was also arrested by the Police on 9.1.95 in connection
with the incident vide'nemo 110, TSK/V/95 Aat,.12,195 (p,Ex=-11)
and he has been suspended for the above misbehaviour from
. - 14.2.95 by the Régional Director, Guwahati.,

"Thus, the above observation and other facts disclosed
vhile examining the cited documents in support of the Charge
mhmn and the evidence adduced by the Prosecution Witnésses
corroborating the facts and circumstances of the casec during

the course of hearing, it has been established beyond reaso-
nable doubt that Md. A. Hussain, Head Clerk (under suspension)
physically assulted his superlior officer, Sri S.K, Sasmal,
Ex~Manager, Local Office Tinsukia during office hours on
30.12.94 in front of the office staff members with a office
wooden scale on his fore-head without any reason and subverted
the discipline in this .office.

Thus, Md. A. Hussain, Head Clerk (under suspensioh),
£L.S.I. Corporation, NE. Region has committed gross misconduct/
misbehaviour and displayed utter lack of integrity/indisci-
pline and in gubordination which is unbecoming of a Cbrph; i

Contd.....P/8B% ’
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employee and violated Rule-3 of the C.C.S. (Conduct) Rnieﬂo
1964 to Le read with Regulation-23 of the Employces' State
Insurance (Sstaff and Conditions of Service) Regulations, 1959
as amended and as imputed in the charge.

CASE _OrF Tiuw DELFEUDANT,

Md, Akhtar Hussain submitted his statement of Written
Brief as under : ' -

L]

PARA-1 "The Charqge in bricf" of the'rresenting Ufficer

REPLY - Defence Statement of the Charged Official (nd. a.

R Hussain) against "the charge in brief",

The charge of the Regional Director, ESIC, Guwahati

vide Charge Sheect No.43-s.11/18/95~V1g(AH) dt.12.6,97.
iz that :- '

Annexure-I. Md, A, Hussain, while functioning as
“«5,.I. Corporation during the period from 1991 in Tinsukia
Local Office, committed gross mis-behaviour/misconduct as

much as he man-handled/physically assulted Sri S.K. Sasml,
the then Manager, Local Office, Tinsukia in the office durlng
office hours at about 10-30 a.m._on 30.12.94 without any
reason and inflected injury with a VOODLEHN ROLLER to Sri Sasml
on his fore-head'as a result of which sri s. K. Sasmal, lManager,
Local Office had to be admitted into Civil Hospital, Linsukia
on 3Q.12.94'and was discharged on 1.1,95. FIR has also been
lodged in the Police Station, Tinsukia on 30.12,.94,

Annexure-II, As same as in Annexure-1.

WHEREAS the Presenting Officer, ESIC, R.O., Guwahati has
stated in his “the charge in brief" that -

1, The nature of wecapon is a YWCODEN SCALE mmrddRQRRIM whereas
the nature of weapon has bcen'stated as WOODEN ROLLER by
thelnegional Director, ESIC, Guwahati vide his Charge Sheet
dated 12,6,97, ‘

Contd.....P/9.
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The Presenting Ufficer has not stated the {mo of the tnaidenge.
of the alleged physical assultation on 302,94 wiiiiing the

Regional Director, sSIC, Guwahati has stated the time of the
alleged Physical Assultation is at about 10-30 a,m. on_30,12,94,

3. M4, A, Hussain, Head Clerk had already been W RRBEIORm D mes g g
ACQUITTED from the charge of FIR dated 30,12, 94 under Police
Case H0.555/94. followed by G.R. Case lo.1658/94 by the Hon'ble
Chief Judicial Hagistrate, Tinsukia Court vide Judgement
dt. 2,1,97 (Certifieq Judgement Copy dt.2.1,97 hag already
been Ssubmitteq to the Regional Director, ESIC, Guwahatil vide

my letter dt,31.1,97) but the Regional Director, &sic, Guwahat{
had again issyeq Charge Sheet Against me (na, A, ussain, H.C,)

vide Regional Director, Charge Sheet dt.12,6,97 with a FREsh
CHARGE byt the Preaentihg Officer, ES1IC, R,O_, Guwahati hag
not stateq this fact in his "The charge in brief",

ring Authority under his Order Sheet No.32—S.11/18/A“/DG/CAL/
-ﬁp: 97 dt.26,.10,9g in support of my (md, Hussain) defence 1in the
case viz, (4) Certified Judgement COPY dt.2,1.97 of the Hon'ble
CIMed. Tinsuxig Court under poljice Case lo,555/94 followed by
G.R. Ccasge No.1658/94 (Photo Copy of the Judgement dt.2.1,.97 is
€nclosed again for ready reference) (141) Authenticateq copy
of the rolice Investigating Officer, Tinsukia p,gs, Report

Case No.555/94.

WHEREAS "the Presenting officer,’ ESIC, Guwahati has stated in
his "the charge in brief" that 1d, a, Hussain, lleaq Clerk,

Charged Official & did not pProduce any witness ip defence of
his case,

PARA-2 "Point in establishinq the charge" of the p,o.

——

REpPLY Defence:statement of the Charged Official (M4, Hussain)
against the charge of the Presenting Officer ang
against the charge of the Regional Director, SIC,
Guwahaty establi§hing the CHARG: ag FALSL, X

.

- B POINTS ESTABLISHING THE REGIONAL DIRECTOR & p,0'g
CHARGE AS FaLsy, - ‘

~

Contd.....P/l()°
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The charge vide FIR dt.30,12,94 submitted by sri s.K, Saamal,
Manager, Local Office, Tinsukia vherein Sri S.K, Sasmal’ had
alleged that he was physically assulted by Md, A, Hussain in
the officé on 30,12,94 at about 9-20 a.m. under Tinsukia Police
Case No.555/94 followed by G.R. case Ho,1658/94 had already
been settled by the Hon'ble CJIM, Tinsukia Court vide Judgement
dt.2.1.97,whereby Hd. A. Hussain, Head Clerk had already been
ACQUITTLED on 2,1, 97 from the éharge of the FIR dt.30.12;94

under Tinsukia Police Case lo,555/94 followed by G.R. Cale,
No.1658/94, ‘

Henc%, the bharge of the FIR dt,30,12 94 under Tinsukia Police
Case No,555/94 of Sri S,.K, sasmal, Manager, Local Office,
insukia vide his.FIR'dt.30.12.94 is established to be DISPOSED

/

T

‘ oints Beixthhgluimg establishing the charge of the Reqional

- LN

\
e

é§ F. (Judgement éopy enclosed)
v o,
D

irecgbr, ESIC, Guwahati as FALSE,

The nature of weapon has been stated as WooDEN ROLLER by the
Regional Director, ESIC, Guwahati vide his Charge sheet No,43,
S-11/18/95-yig(AH) dt.12,6,97 WIHEREAS the Presenting Offlcer,

"has stated the nature of weapon as WOODCN RNER SCALL,

llence, the nature of Weapon stated by the Regional Director
as WOQDEN Xmm ROLLER is CQUTRADICTORY to the statement of

Presenting Officer who has stated the nature of weapon as
WOQDEN scaLE,

Ande, hence the charge of the Regional Director, usIC, Guwahati
is doubtful and NOT PROVED, : o

The time of the incident of physical assultation to Sri S,K,

‘Sasmal, Manager, hasg been stated as at about 10_30 a.m, on

30.12,94 under Regional Director, ESIC, Guwahati Charge Shecet
No.43~S.11/18/95-Vig(AH) dt.12,.6,.97 WHZREAS the Presenting
Officer has not stated the actual time of incidence on 30.12,94
intentionaliy, vhich has been statcd by the Prosecution
ditnesses as at about 9,20/9,25 a.,m, on 30,12,94,

)
»

Hence, the charge of the R,D,, £51C, Guwahati is CONTRADICTORY )
to the statement of the Prosecution Witnesses and hence. the ;
charge ‘of the R.D,, ESIC, Guwahati is not proved and therefore',

the charge of the R,D,, Guwahati against M4, A,Hussain fs
established as FALSE, _ _ .p/l
' ' contd, ..



&
The above Points are establishag from the exXamination and
Cross-examination of the Prosecution Witncsses on the basis
of the hearing before the 1n

Authority on 26.10.98,

-

.K.Sasmal,

the Civi) Hospital,

Produceq by the eg
ati in SUpport of

or PROYuD and hepnc

Tinsukiga
ional Director,

the injury of Sri 8 i Sasma],

e doubt:ful.
X+ Sri p.c, Das, upc and srj T. “azarika, R/s hHave admitteq
§Q§\ be fore the Inquiring Authority on 4.1,99 ghq 3.5.99 rcspectively
that Mg, A.Hussaip haq physically assulted gry S. K, Sasmal,
Manager in the office on 30,12, 94 by a Woobn:n SCALY: whereas
the R,D,, Esic, Guwahatj vide his Charge sheet dt.12,6.97 has
Stateq that,Hd. A Hussain has Physica
vasmal, Manager

10-30 a.m, by

a WOODEN
SO states ag HOODEN Ry,

LER,

esses
. bzarika, R/sS) ang also to
the Statemaent of the Presenting Officer wWho has also BXakxemxxh
Stated the néture of weapon as ¥WOODEN SCALE {in hys
in briefr»,

And hence the charge of the R.D,, ES1cC,

Guwahaty is doubtful
the R,p,

S charge is.established

e¢ Sri B.C.Das,
fore the 1p:



. k}(/
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Sasmal, the then lanager, Local Office Tinsukia in the office

Py ﬂd. A.Hussain on 30,12,94 at about 10-30 a.m. WIEREAS TS
R.D, has produced them as PROSECUTION WITNESSES in his charge.

III, (b) sri S.K, Sasmal, Manager, Sri D.K, sarma, reon and Sri T,
Hazarika, R/S have admitted before the Inquiring Authority on
26,10.58, 4.1, 99 and 3.5.99 respectively that the alleged
physical ® assultation to Sri S.K, sasmal, MHanager by Md.A.,

- Hussain took place in the office at about 9.20/9.25 a,m;‘pn
30, 12 94 WHEREAS the R,D,, ESIC, Guwahati has stated in his
chargc sheet dt,12,6.97 that lld, A.llussain had physically

assulted Sri S _K,Sasmal in the office on 30.12.94 at about
10-30 a,m,

\Eﬂ\%nce, the time of incidencp stated by the R_.D,, 1SIC, Guwahati
Cﬁﬂ as at about 10-30 a.m. on 30.12.94 is CONTRADICTORY to t he
. .'b atements of the uwfex aforesaid P.Ws who have stated the
tdme of the alleged incidence as at about 9.20/9.25 a,m, on

‘Q\‘ 30,12.94.

From the above as shown in III(a) & IIX(b) it is established
that all the P.Ws viz., (i) sSri P, Sutradhar, I.I., (ii) Sri B,
Cs Das, UDC, (4i4) sSri C.R. Paul, Ex-ARD, (iv) Sri S.K.Sasmal,
Manager,’ (v) Sri D, K, sarmah, Feon and (vi) Sri T.Hazarika,R/S

- are m NOT EYE-WITNESSES of the alleged charge of the R,D,, ESIC,
Guwahati that td,A.Hussain had physically assulted Sri S.K,
Sasmal, Manager in the office on 30.12,94 at about 10-30 a.m.

AND HEMCE, the charge of the R,D.,, ESIC, Guwahati vide his
Charge Sheet dt,12,6,97 is 1OT PROViD had therefore, the charge
of the R.D., ESIC, Guwahati is established as FALSE:. -

Thus, Md. A.Hussain, Head Clerk has NOT committed any gross
misconduct/misbehaviour and displayed any utter lack of
integrity/indiscipline and in-subordination wkhm which will
lead Md. A.Hussain, Head Clerk of unbecoming of a Corporation
employea as Md, A.Hussain had not violated the Rule-3 of the
C.C.s. (Conduct) Rule 1964,
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6. ALALYSIS AiD ASSISSILIN OF SVID..iC.,

S-1, shows that the matter rcgarding assult on Local Office
Hanager, Shri 5,K, Sasmal was reported to the Supdt, of vrolice,
rinsukia, Assam by the Regional Director s5ri T.K.Bhattacharya
on' 30.12,94. s-2, , feport of Sri C.R. Paul, Asstt.Reglonal
Virector, Regional Office, k.S.I. Corporation, North lastern
Pegion, Guwahati- recommended that. lid, A lussain, llead Cler):
physically assulted Sri S.i. Sasmal, Local Office Manager,
Tinsukia and also-subverted discipline in the Local Offlce: !
Tinsukia, S-3, shows a report from L.O. Manager, Tinsukia to
the Regiﬁgcl Director, HN.L. Region, E.o.I Corporation, Guivahati
sent on 3.1.95 through Asstt, Regional Director, R,0., Guwahati
.in connﬁction with hitting on the head of Sri S.K, Gasmal,
L 0. nanagcr by Md. Akhtar Hussain, Head Clerk, &-4, is a
thr dated 3.1,95 from Sri p. Sutradhar, 1.1., Tinsukia to
e Regional Director, It,... Region, Guwahati confirming the

rrectness of thn fact of physical assult on L.o, Managnr,
Todnsukia by Hd, A, llussain on 30,12,99, 4=5, 1s a letter
dated 2,1,95 from Sri De-: :pak Kr. Sarma, Peon, L.O. Tinsukia
to the R,D,, Guwahati in connection with the incident in which

¢

Sri Sarma was onc of the ceye witness narrating the sequence

of Lhe happenings of incidence of hitting by Ilid, A. lussain

on the hecad of Sri s,K. Sasmal, L.O. Manager, S-G, is a letter
dated 2,1.95 from Sri Pankeswvar Hazarika, Record Sorter, L.O.

Tinsukia another. cye witncss of the incident to the Regional
Director in connect{gﬁlhitting on the hcad of L.O. Hanager by
means of a wooden scale by Kd. A, Hussain, 5-7, is also a
letter dated 2.1.95 from &ri Bapan Kr, Das, U of Tinsukia
Local Office confirming about senselessnoss of the lanager,
who received hIE\Bﬁ"ﬂFZE’EEh about the admission of Sri S,
Sasmal, L.O. Manager, Tinsukia Civil llospital, Tinsukia. S-8,
(a Discharge Sliof from Civil Hospital Tinsukia shows that
Sri S,K. sasmal, aged 43 years was admitted on 30,12.94 and
discharged on 1.1,95 vide Regn, 10.546 issucd by the liedical
Officer, Tinsukia .Civil Hospital on 1,1,95, 5-9, shows a
letter dated 30,12,94 written by Sri Lapan Kr, bas, vu.D.C.
Tinsukia Lodal Office to the officer in-charge Tinsukia rolice
Station, Tinsukia regarding incidence of hitting Ly a wooden

scale (big size) on the head of the ltanager and requesting
officer in-charge Tinsukia Plolice Stntion to 1nqnire into the.
maLLcr, copy to R.D., Assam, o~10( letter dated 30,12,94 from

sri 5,K, Sasmal, L.O, lHManager, Tinsukia to the officer in-charga

Contd,..,.l /14,

--lv-
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Tinsukia Police Station, 11n¢un1a'to lodge F.1.n. ngainnﬁf
Md, A, MHussain, I1sad Clerk, L.O. Plnou)ln for attempt to

murder to Sri S, i, Sasmal showing therein Diary lo.TsK,rs. Cc/
1l0.~555/94-u /5 290/325 1wc, “-—11‘,‘.(‘) memo Ho ,TGKK/V/25/481 -82
dated TSK 12,1,95 from Supdt. of colice, Tinsukia, Mukunm Road -
in connaction with arcaest tid, skhtar Hussain, 1lead Clnrk of:
+«5.I, Local CLfjce Tinsukia on 9.1.9% ind forvarded into
the Yinsuliia Cow:t on the sane day on finding sulficient
evidence againset lid. A, Hussain, 5-12, showsa a requoest d&é@d
12,1.95 from L.O. HManager, ‘insulkia beforae the b, .
Reglon, Guwahati for taking dicciplinarcy action for virlos
offiences against Hd, A, llussain, Head Clerk, 1,. 0. Tincukia,
;ﬁygijdditional documnts Submitted by Rl 8 Huzsain vide
C%Z%li laetter dated 26.10.98 provides evidence of ifncidence of.

, . ting in Local uUffice Tinsukia on 30,12 94,

N

SL Lvidence of 140-1 provides that incident happened {n

Local Office on 39.12,94 and L. o0, Hanager was injured and
he was admitted in Tinsukia Civil Hospital, vhich is n SRR
inconform«ty‘ with the information contained in the deocument: - -« .
marked 5-8 1.0, Dircharge Slip of Civil los spital, Tinsukia,
kividence of sri s.K. Sasmal, PW-2 provides havpenings of
incidence in L.0O., Tinsukia on 30, 12,94 morning, cauczc  of
occurence of the incidence followed Dby lodging of F. I.%. at
Police Station in the 30th December nvcnzzzjﬂmattnr of FIR
« Written by sri p. Sutradhar, I.I. and signed by injured
Sri 5.K, Sasmal, Evidence of Sri B.C. bas, UDC, PW-3 confirmb@
j?’happcning of the 1ncidcnce i.c. hitting on the head of L.O. wf
;}@?nanagcr by MA. Akhtar Hussain. Uvidence of sri L, K, Sarma,
Peon and sryi 7. Hazarika, R.5,, L.0. Tins sukia both eyo

nA

-

—
witnesses of the incldent confirmed that 1d, Akhtar Hussain

Frrrem s -—.‘ o

hit on‘the héad of sri s, X, Sasmal, L.O. lanager in the L‘Oh.r.hﬁfrt“
Tinsukia premises on 30,12 .91 at about 9-15 a -, by a wooden 4
rod having 4 edges ledoncn of Sri C_ R, Paul (Fx-ARDa, Assam),

Dy.Director, Praining, Calcutta, who investigated into the

-

«ifatter confirms his submission vide report marked s-2,

xamination of the docum:zntary evidence and evidence
adduced during the proceedings I found that thnre are ample
evidences that incidence viz, Sri 3.K. Sasmal, Local Ufflce\ .
e o veso t

nanEEET Yinsukia received QbrlOUS blew on his hcad from ,
strong objoct ros sulting he hal Lo be goL admitted in Tinsukia

Contd.....r/1s.



vupeclally cvideneos from s5ri b

llazarika, R.G.. boLh

eye WltH”SS‘S confirwtd th
h\_.,,__—- -
hit on the head of Sri G,K,

Yurther, the additiona
Judgcmont dated 9,1,97

 S——

/
7@#” provides evidence

HMead Clerk, Tinsukia L

Ofifice Manager, Tinsulki

7.FINDINGSs .

fe Piaad

’

On the b

'§k are proved,

Civil Mospital, Tinsukia, n

Lhat incident of

/ L.0. Tinoukia on 30.12,
0

asis of docunentary
e me and in view of ti
a¥ges under Article-I against lid,

Crcords and ovidence ol vwitnesscs

.in, uuxmn, Peon ancd Sri:r. '
at Hd.ﬂ.nussain
Sasmal in-the L.O. Tinsukia,

1 documznts vis

submitted by pid,

Vo,

certificd copy of the
A)htar Huzzain also
hitting gm place in the
94, These confirms that na,

A dlussain,
ocal Office hit cri ©

L ;:. Sas'nal' IJ‘Oé‘nl
1a causing grave injury to his life,

and oral evidences adduced
1 reasons given above, I hold that

iHikhtar Huszain, llead Clerk
\

\

( RIS

(RJ1, 1Ama) °
LIUIRING AUTHORI Y
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EMPLOYEES® STATE INSURANCE CORPORATION
'REGIONAL OFFICE:NORTH EASTERN REGION .
'  GUWAHATI =21

NOo43-S,11/18/95-Vig.(AH ) Dated 12~6-1997
P

MEMORANDUM

The undersigned pmposes to lold an inquiry agaimst
Md, Akhtar Hissaie, Head Clerk(mow under sispension ),Local
Office, Timaikia, Employees' State Ingirance Coxpo ratiom,N.E,
Region under Resulation 14 and para 3 of the Third Schedule
of the Buployees' State Insurance Corporation(staff and comdi-
tiong of sexviced Reaqulations, 1959 as amended,The sudstance
of imputatiorn of mis-conduct or mi s-behaviour in support of
which the inquiry is proposed to be held 1g get out inm the

enclosed statement of article of charge( ammexire-I) ,The

statement of imputation of mi g~Behaviour/ misg-conduct im
support of Article of charge is enclosed(Anmexare-II), A list

" of documents by which, and a list of witnmess-By whom tha

Article of charge 18 proposed to be sugtalmed are al go
enclosed( Mnexure-III and Anmexure-IV) .

2. Md,A.Hissain,Head Clerk is directed to submit within °
10 days of the receipt of this Memorandum a written statement

of his defance’and to state whgther he desires to be heard
in person, !

t

e :He 18 infommed that the inquiry will be held omly
in respect of tlose articles of charge as are not admitted,

He should, therefore gpecifically admit or deny oach & artial og
of charges,

\
He is further infommed that {f he des not sabmi t
his written gtatement of defence on o;: before the date specified
in para 2 above,or does not appear in pecz;on kefore the Inquiring
athority or otherwlse fails or refuges to comply with the
pwovisions of Regulation 14 read with para-3 of the Third
Schedule of the Employees’ State Insurance Corporation(staff and
conditions of services) Regulatioms, 1959 or the order/directions
fssued in pursuance of the said Regulatioms, the Inquiring
Authority may hold the inquiry againgt him ex~-parte,

4.

I

contd. LK K ] 2.

4

!
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r{” 3;‘_,{:._ . %Services(cggmd}xct? Rules, 1964 nnder um.ch no Govmmm'c
Sited st 1'briag ox attempt’ to~brl.n ‘in political o
Tl fipjeenaatyghall bring o attemptitolbring ia politica) or
ﬁ: %ﬁ*{?;ou?&iﬂ?l.nguace W’ hear upon‘rny axpe:ior athority ©
P 'Q’-‘..Z*?”vfu s hterest 1n respect of matters pertaining o
-‘"._ .,.‘)'a J‘.é ﬂ‘b vy sq-0~- e,
',;%-3":‘ E .'z~ J(-('Pi_a xse’:\gicea unier the Govenment.l:f any. repmsentatiOI is.
‘Q"N‘t_ :,‘ 1(?’ " U (TS T AT &y
‘ir,», d oy M eggggaei\regigp‘ h}’ s"?%f‘fmm ,another person: ‘4m respect of
5 f;g,g;ﬁ';g:..mhzan “.matter deelt‘: with Ln thfgc pmceﬂ.nu it will ke
,(;'*"’.: 2|=\ ! ~’. "M e
E RN ey 5P 8.3‘93% that Md.ll\.khasaln is"’awro of‘ sich a represemtation
40, -~ ?nd .)t:.l:aﬂt 1}: hag been made at hi.a instance and action will
RooS/E) sl wﬂ. o RO TR
K ‘:‘-‘3',_;'-, *n*,.,}bektaket against him’ for vi.olation of Rule 20 of the CCS
.y..'f_J.. . ”;’ N, .
:: :f: ‘W:;‘J;(c.gpﬂdpcﬂ Rulegd.!i& which ig applicable to the Corporation

) TR employess by virtue of Regulation 23 of the Employees' State
AN Insurance Corporation(staff nd Comditions of services)
AR ",‘ Re_gu].ationa. 1559 as amended.
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,
. ,\\% ANNEXURE.. 1
(

STATEMENT OF ARTICLE OF CHARGE FRAMED AGAINST MD, AKHTAR
HJSSAIN, HRAD QL ERK, EMPLO YEES' STATE INSURANCE CORPORATION,
'NORTH EASTERN REGION, .

|
Article -I, :

Md, Axhtar Higsainm, while functioning as Head Clerk
: " in Tinsukia Local Office,E.S,I .Corporation during the period
:(',_

£rom 5,6.1991 onwvards, comnl tted 9ross mi s-kehaviour/mi s-conéuct
as mich 3s he man-handled/physically assulted Sri S.K.Sagnal
i othe then Mamager,Local Office, Timsukia in the office during

office hours at asout 10,30 AM wkklonkxamyxxaasom on 30.12,1994
without any reason and inflgcted injury with a wooden roiler

{ " . to Srli Sagmal on his fore-head as a resualt of which sri s.K.
R Sagmal ,Manager Local Office had be admitted into Civil Hosgpital
[ eTingukia on 30.12,1994 and was discharged on 1,1.1995, FIR |
% has als been lodged in the Police Station, Tingukia on 38.12,199 4.

)1

A | Md, A.Fugsaim,Head bledc,Local Office, Tingukia who
.! 1s now under aispension from 14,2,1995 vige Memo [No, 43-a, 28/11/=
{;‘ 13/95-Estt, dated 14=2-1995 in oonnection with the shove

5 ircldent hag thusg exhikited utter lack of integrity, devotion

: to éuty and in mkordination which i unkecoming of a

\"’:’ , Corporation employee and thus violated Rule 3(1) (L) (14) (111)

i , of the CCs(Conduct) Rules, 1964 to be read'wi‘t:h_ Regulation 23 of

"’4_5 w . the Bmployees’ state Insurance Corporation(staff and 'Oondi.tions
}} of Services Regulatiomg, 1959 as amended,
I "

'
J . ) ;
vy . . - '
>

"
} _ : | : ;
f S '

by,
(D.Ifﬁ )

REGIONAL DIRECTOR

e o ~ :
e WD e

SRS L,

-~




\\g / ANNEXURE- 11

'/ STATEMENT OF IMPUTATION OF ms.-mvxoua/ms-oounac'r IN SSPPORT
¢ 3P THE ARTICLE OF CHARGE FRAMED AGAINST MD, ACHTAR HISSAIN,
. HEAD CLERK, EMPLOYEES' STATE INSJRANCE CORPORATION,NORTH BASTERN {y\«
\

DAy

REGLON,
y Article-I
g,
Md, Akhtar Hugsainm,Head Clexk, vhi].e ponted at Tingukis
: | Local Office,EB.S.I .Corporation,N.E.Reglon, on 38.12,1994 attemded

office at 9.15 AM and siemed on the Lttenianoe Reglicster.,Them

he was requested »y sri D.X.Samah,Peon to receive tw letters
meant for him from the Peom Book. At thig,Md. A.Hussain becane
furious and attacked srl S.K.Sasgnal,Manager,Local Office,

: TMagkia in the office durimg office h:urs at about 10.30 MM

on 39,12,1994 and man-haadled /physicslly assulted with a
woden wller o his fore-head as a result of which sri S.K.
i sasal,Masager had to be adnitted into GLvil Hogpltal,Tinaikis
- on 30.12.1994 for hesd injury vide loepital Slip No. 546 and
cuncharged on 1,1,1995,FIR was ale lodgod im the Timmkia
Police statton os 30.12.1984 for thh incideat vide C/No, 555/9 4,
Md, A.Hiasaim,Head Clexkx physically asmlted srl S.K,SRgmal,
Manager,Local Office Tingikia without amy reasom im the office
{n front of all the office staff mewwers and al o sibverted

the discipline of the office.

ST,

_ Md., AHussain,Head Clexk has beern suspemded for
the adove mis-kehaviour from 14-2-1995 vide Meno.No, 43-X, 20/11/-
13/95-Estt dated 14-2-1995,

| Md, A.Russain,Head Clerk has thus committed gross
- mi s-bohaviour/mi s-conducl and displayed utter lack of imtosrity.
davotion to office duty and im subordination which is unbecoming
of a Corporatiom employee amd violated Rule (D (1) (41) (L45)

of the CCs(Comduct) Rules,1964 to be read with Regulation 23 of
EeSefo ( Staff and conditions of sewices) Regulations, 1959

as anended,

© o et yey TR WA e
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| s ANNEXURE.. TII
A\

LIST OF DOCUMENTS BY WHICH THE ARTICLE OF CHARGE FRAMED N\
AGAINST MD, AKHIAR HUSSAIN,HEAD CLERK OF E,S.I.CORPORATION,

NeE,REGLON IS PROPOSED 10 BE SUSTAINED.,
. T — 4
‘/

1. Uetter No, 43-RD/MISC/2/93 dated 30-12-1994 sdiresced o
/ * the Wperintendent of Police, Timaikia, '

\ . . -
2, Invostigotion Report of sri C,R.Paul, Asst stant Regiomal
p ,

v Di.z:ectz;x:,t"> "2mal Office, Quwahatt, /
, "~
3¢ Letter dated 3=1- %95 from sri SeKe Sagmal ,Manager,Local
/ Office, Tinsukia, e

4. Statcmeat dated 3-1-3i995 (€ sri PoSutradhar,Insurance

N ,// Ingpector, Tinsukia, .
. ! /‘,/"' '
* ', OS¢ Statement dated 2-1-1995 of Sri N.K.Sarmah,Peon
. RN
-,—"‘47 Local Office, Timsukia, ™

(N
,‘6/.' Statemeat dated 2-1-1995 of sri ToHaz 11,

/ Locsal of fi.ce.. Tinsukia, —

“+Record sorter,

1o Statement dated 2+1-1995 of gri l.c.aas.unc.\m. ~ Office,
- R ‘ '

Timaukia, / ‘ \

'& Civil Hospital Timgukiga +Dlscharge Slip dated l=1-199.

3_!,, Application for FIR dated 39-

| /
v Tinsikia staff,,
%

12+1994 from Local Office,

&Letter.of Local Office, Tingikia dated 30-12-1994 t»

. Tiagukia Police Si:ati.oy"‘

11, Letter No, TKAN/95 dated 12-

‘/: Station, _—

12, Letter No.43-Tsk/Mgr./adm/91 dated 12-1-1995 of Local
/v office, Minsukia.

1-1995 from Timnsukia Police
e

——

7 . Avlc*l'_’.'~




LIST OF wTNESS BY WiDM THE ARTICLE OF CHARGE FRAMED AGAINST
MD, ACHTAR HYSSAIN,HEAD CLERK ,EeS.I.CORPORATION, N, E.REGION
ARE PROPOSED TO BE SV STALNED,

O:

/\\g / ANNEXURE.IV ..Vo

3
13
4

¥

2.
3.

4.

i~

Y

[

sri S.X.Sagnal,Ex-Manager,Locil Office, Tinsikia mow posted

in Calcutta, E,S.I.Corporation,

srl P.Sutradhar,Manager,local Office, Tinsukia,N,E.Region,
Sxl B.C.Das,¥DC=Cashier,Local Office,Tezpur, E.S,I .Corporation,
N.E.Region,

sri D.X.Sarmah,Peon,Regional Office, ®uwahati,E,S.I.Corporation,
NeE.Region,

(D.N./, f)

REGIONAL DI RECIOR
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Tho ROQLonnl Dixoctor, ;.
E.S.I Corporation .
Bamunimaidan, B

Guwahati -21. !

’o e ‘1. 1oaw N W

o ., ey ‘,

, Sub 3 Inqulri Report in the disciplinary proceeding case
e against Md, A, Hussain, H,C,(undex suspension) R,0,
T E.S.I, Corporation, N,E, Region Guwahati,

Respected Sir, ' :

_-

"u .

!
it

2V 7 1 beg to refer to your memorendum No.43-S, 11/18/95=
Vig(AH) dt, 19-08-99 forwarding therevdth a copy of inqguiry
‘Report dated 28-07-99 fox resubltission of the said Inquiry
Report alomgwith my comments/replies against the findings of
the Inquiring Authoxity, if any,

In this connection, I have to return ‘back the said
Inquiry Report dt, 28-07-99 alongwith my comments/replies again
theﬁfindings of the Inguiripg nuthority as undexr g-

Tov e ¢ -
'." ‘.

‘et ), AS porx witnoss statomont dated 26-10-98 of Sxi p,
Sutradhar, l.,1,, given bofore the Inquiring suthority -
“ooftatey s STl P, Sutradhar has admitted that he is nox NOT EYE-

u}WITNESS of the alleged incidence of the chaxge under article-I

of the Reglonal Director, Guwahati,

, And hence no comment,

-

24  As per witness statemont dt, 04-05-99 of Sri C.R,Paul,
ARD gliven before the Inquiring Authority -

Sri C,R, Paul has admitted that he is NOT-EYE WITNESS
of the alleged incldence of the chaxge under srticle-I, of
the Regional Director,

And hence no comment,
Pl

3. As per witness statement dt, 04-01-99 of Sri B,C, Das,
U.,D,C, given beforo the Inquiring Authoxity -

Conw.-ooooooooocooz/pO
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Authority .
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Sxi B,C, Daz has admitted that he is NOT EYE-WITNESS

of the alleged incidence of the charge under article-I of i‘
the Reglonal Director, .

h,u R

"H

’
ttee v
L

And hence no comment,

4o As per oxder sheet dt, 04-05-99 of the Inqulring \§

&
A\
Dr. S,K, Sarma, Sr, Medical gmiealth Oofficer, Civil %
Hospltal, Tinsukia has not attended before the Inquiring Aautho-

ity on 04-05-99 to establish the genuinegness of the discharge ‘
slip dt, 01-01-95 issued to Sri S.K, Sasmal, Managexr, Local

office Tinsukia under which treatment etc, wore stated to have
been provided to Sxi, S, K, Sasmal and also to establish the

et e = 4

lssue of the said produced documents by the doctor hbiself,

And hence, I can not agree with the finding of the ;
Inquiring Authority for taking as evidence of tiw discharge !

Slip di, 01-01-95 as genuinem to prove the charge under Article-I
against Md, A, Hussailn,

‘5/(a)(1) As per witness statemont dt, 04-01~99 of Sri D.K, Sarma

Peon given before the Inguiring Authority -

Sri U Ko Sama is ' EYE-WITNESS that Md. A, Hussain
Physically assulted Sri $,K, Sasmal in the Office on 30-12-94

by a wooden Roller,

AND

"(a)(ii) As per witness statement of Szi D,K oSarun, Peon given

before” the Hon'ble C,J,M,, Tinsukia Court vide CIN Judgement
copy dt, 02-01-97 under page-6(Six) (Certified Judgement copy

-dt, 02-01-97 has already been submitted to Inquiring Authority) -

/

Szl D,K, Sarma is EYE-WITINESS that on 30-12-94 at |
around 9120 A.M; Md. A, Hussain physically assulted Sri S.,K,Sasmal
by means-of a scale,

Contd0000000000003/p.
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So, the uxx same person- Sri DK, Sanna, roon had

glven two different/variation statemen
“Roller before the Inquiring Authority
o 'ééuscgie before the Hon

ts once as (1) Wooden
and another once (11)

'ble CIM, Tinsukia Court,

o An hence the above EYE-WI
~ and hence false,

. '1\'

INESS statements of Sri
'ble Officers are Contradictoxry,

-~

5[‘b)91) As per witness statement dt, 04-01-99 of 5ri p

.K.
Samma, Peon before

the Inquiring Authority -
]

Sti DK, Sarma is EYE-yI
. lation by Md, A, Hussain to Sri s
: ‘about 9115 A M,

-

TNESS of physically assul-
K, Sasmal on 30-12-94 at

AND

(b)(li)- As per witness statement of Srxi DK, S
Peon given before the Hon'ble CJM, Tinsukia vide
Judgoment copy dtd, 2-1=97 under Pageed -

arma,
WM, Tlnsukia

Sri D,K, Sama is EYE-WITINESS ¢hat Md

o A,Hussain phyw
"slcally assulted Sri §

K, Sasmal on 30-12-94 at around G120 AM,
Ko Sarma, peon had glven
nce (1) the time of inci-

. "So, the same person - Sri D
. two diffezent/variation statements 0

dente 1is stated before the Inquiring Authoxrity as 9115 AM,

on 30-12-94, and agaln in another once before the Hon'ble

GIM, Tinsukia (1) as at 9120 AM,fop the same day on-30=12-94,

-

And hence , the above EYE-WITNESS statements of Sri
D,K, Sarma before ihka two Hon

'ble 0fficers are Contradictory,
and hence false,

-~

,Therefore, I can not‘agree with the findings of the
Inquirlng.Authority for taking as evidence of EYE~-wITNESS of

Sri DK, Saxma, Peon as TRUE to prove the charge under Article-I
against Md, A, Hussain,

Conw..‘.0000.0‘4/p.
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¢ 6/(L) As per witness statement dtd, 03-05-99 of Sri T,

Hazarika, R/S given before the Inguiring iathoxity

L#te ) Sxi T.. Hazarika, R/S has admitted that I 1s Eyg_yy
2M;NES$ of the physical assultation by Md, A
SeK, Sasmal at abount 9125 AM on 30/12/94,

Y S
LV I

T
o Hussain to sri

AND

e (4) AS por witness statement of Sxi T, Hazarik

3, /S given
before the Hon'ble CJM, Tinsukia vide UM, Tinsukla Judement

Copy dtd, 02-05-97 under page-7.-

i
i

Sxi T, Hazarika is EYE<WITNESS that Md, A, Hussal

phy-~
ssulted Szi S K, Sasmal at around 9115 AM,

sically a on 30-2.94,

-

So, the same person - Sri T. Hazarika, R/S had givy
two diffexeent/ variation statements (1) once- the tiwme of
-incldence 1s stated before the Inquiring authority as at about
. 9125 AM, on 30-12-94,and again, in anothexr once (ii) the time
of incldeiice is stated before the Hontble CJ
around 9'15 AM on 30112-94. '

.

M, Tinsuikia as at N
L

L | o ?
‘ And hence tue above EYE-JIlTNESs statements of Sri T,

Hazarika before two Hon'ble Officers are Contradictory, and
« . hence false,

Thorefore, I gan not agree with iho findines of the

Inquiring Authoxity for taking as the evidence of the EYE~vilT~,

NESS of Srxi T, Hazarika as TWE to pxove the charge under
article-l against Md, A, Hussain,

Te " As per vdiness statement dt, %6-10—98 of Sixl S.,K, Sasmal,

Managexr, Leocal 0ffice, Tinsukia (Complainant)yigiven before the
Inqulring Authority -

Fi .
1

Sri S,K, Sasmal on cross examination as " do you denmy Qﬂfgg)’
the decision of the Judgement dt, 02-01-97 given by xh& Chiof

Judicial Magistrate of Tinsukia against the police Case N0,555/94
(OCrrs - .Orrp o7t ae ' '

A#¢ L
U/s-290/323/506 IPC after crosa:gfami o d(tho doctoxrs injuxy
Treport and registers etc, including the doctoxr in pexson and

Srl DK, Sarma, Peon, L,0, Tinsukia and Sri T, Hazarika R/5,
Conw0000000t'0000v5/p0
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offer ;any coiwent on ihe question, ™ which indirectly express
g- - the meaning of admi ting the decision of the judgement of the
E’ ,. [

O, Tinsukia 2 C/
DR "
. A ﬁﬁfﬂv Sri S.K, Sasmal 1eploed as - ® I do not like to :§E

. Hon'bla GIM, Tinsukia vide judgement dtd, 02-01-97 (certified
'l judgement copy dtd, 02-01-97 has already been subind tted) as Q$§§

he (aSIi S.K, Sasmal ) has not denied the CJM judgement

i D
v : specifically. ’ £§¥’
o "! ! ".i. ! . ‘

. . And hence, 1 donot agree with the findings of the
é; Inquizing Authority to! the effect that the charge under
S Article-I (Chaxge as Md, A. Hussain physically assulted Sxi
$ @ SeKe Sasmal with 3 viooden Kollexr on 30-12-98 at about 10,30 AM
etc,) agalnst Md, A, Hussain, H,C, axe proved,

Th view of the above, I can not agree.\d th the

o
findings of tho Inquiring nuthoritybaseigas

1. Rocoxrds and evidenco of witnesses especially
' ovidonceo Yrom Sxi D K, Sauma, poon end sri T, llozarika, R/S
. both EYE WXTNLSSES of the incldence confirmed that Md, akhtar

'Hussain hit on the head of Sri'S.K, Sasmal in the L0,
- Tinkukia premises on 30-12-94 at about 9. 15 AM, by a vwooden

rod having 4 edge under pate~14 and 15 of the Ingulry Report

Lwhich 18 yknea seen and signod by me) 25
. o=

<>

1) I have disputed here the time of the incidence -
as under ;e

E -~

_ ‘ It bas alre,dy been established under Sl, 1i0.,5 & 6
# -

above that the evidences of Sri b,K, Sarma, pPeon and Sri T,

Hazerika R/S are two different/vaxiations EYE wITNESSES—
.. Statementsrxegaxding the time of incidence

3

c -
-

(i)'ogae befoxe the tiontble CJN, Tinsukia, and

(1) anothex once before the Inguiring Aauthoxrity,

4

v g Ty

Contd
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.' ) 2, The Inquiring suthority has stated under page=14
Yoy

aﬂ hn his report that Sri D,K, Sarma, Peon and Sri T,Hazarika

© r——— — -

R/S.both EYE WITNESSES of the incidence on 30-12-94 at about
9415 A M, which (1Y) I have disputed as under ;-

Sri T, Hazarika, R/S has never given EYE WITNESS
statement stating the‘time of incidence on 30-12-94 as at x
about 9,15 A M, befoxe the Inquiring authoxity vide Sri T,

Ha&arika's wlthoess statoment did, 03-05-99.

~

§_-
3

o et ot . e

Yours falthfully,

Enélo 3= Inquiry Report /Z/Q(CZ/’/G/(’OK V?ﬂi%§§g¢¢7L‘

. HUSSALN ') .
itd, 28-07-99, u,c, .0, BSIC, GOuAlIATI, ‘

' D
2w Despatchets Recrw: 740
wo {T° {\m e ch\ona\ Office)

g.S.1 CORPIS ﬁ‘{“'ng S. L C;rpo;anon
' \ GJW ati-21
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EMPLOYEES' STATE INSURANCE CORPORATION - \(;b
REGIONAL OFFICE 3 NORTH EASTERN REGION ‘
BAUNIMAIDAN 133 GUWAHATI.2f,

Datod 3 Oct. 20, 1999.
- O R DER

M2, A, Hussedin, Heed clerk, Employces! State

) anrcnw'm;pornﬁon, Regional Office, N,E. Region,

Guuaheti vas 15m0d a major penclty charge sheet under Mo,

435,11/ 18/95-¥ig. (AH) dgted 12.6,97 for the following

diarges g \

" Md. A, Husseln, wiile functioning ss Heed Clerk
in Tinsukis local 0ffico, ESI Corporntion during
the period from 5.6, 1991 onwerds corrd tted gross
mis-bdiaviour/ mis-conduct inzsmich 25 he men-
handled / physicelly assemlted Sird S.K.8romel,
the then manager local office, Tinsukie in the
office during office hours at sbout 10-30 AM on
0, 12,94 vithout sy rosson @ inflictod injury
with & wooden Rollor to Shri Sesmel on his force
herd 63 o result of which Siri S, K, Seomel ,

- MENGECT local of fico had 10 be sdmitted into
Civil Hospitel, Tinsukins on 30,12,9% and was
discharged on 1.1.95. FIR has also been lodged in
the Police Station, Tinsukiaz on 31, 12,94, |

M, A. Busselin, Hoed clerk, Locel Offico, Tinsukia
who 18 now wxdcr suspensison from 1%, 2,95 vide
memo Mo, 43-A,20/11/13/95-Estt!, dnted 1 «2.95 in
connoction with tho above incident hins thus
oxhibited uttor lack of integrity, devotion to
duty and in subordination which is unbccoming of
a Corporrtion omplédyee snd thus violested Rulo- 3
(1) (113)(11) (i11) of the CC8 ( Conduct ) Bulcs, 196k
to bo resd with Regulstion 23 of the Emloyccst
Steto Insurence Corporation ( Stoff and Conditions
of sorvico ) Rogulations, 1959, a3 smended ¥

Thé inquiry in the caso wns initislly conducted by
ghri R, K, swkle, then Jt, Dircctor,DE/EZ, Calcutta and

subsoquently his successor Shri R, N. Monna continucd and

‘complctcd the inquiry, In his inquiry report dated 28.7.99,
e inquiry officer has held that the charges sgainst tho
tforconid chrrged officisl have been proved, '

- A copy of tho inquiry report wno supplicd to the
diarged officicl vide Reglonel Office commnicrtion dated
19.6.99 &nd in regponse, MY, A, Hussain has submitted g
reprosentation dnted 26,8.99, :

{

C'D!'ltd'. ofo 2/“‘
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In the aforeseid representrtion, the dinrged officiel
has first stratod that s/shrd P, 8utrséhar, II, C, R, Paul,

ARD @ H, C. Das were not the cyo witiogsos mé, thefefore,
¢ hes no comments to meke!,

'
{

From the cvidence given by Shri P, Sutrrdher,II "
beforo the Inquiry Officer on 26, 10,98, it is scon that he
was not an cyc-witness of the incidence of assault by the
charged officisl, In his dcposition, e has mentioned that
when he was on inspecetion Quty, he got & telephone eall from
Shri B, C. Das,UDC of the Local Office, Tinsukin sbout the
Incidance, According to him, he first visited the locel
Offico tnd then the Civil Hospitrl, Tinsukie to soo Ghrt 6.K.
Scomal, LOM, Tinsukir, Shri Sutredher hes strtod before the f
Inquiry Officer that he found the szid shri S, K., Sacmal
lying in tho bed 1in tho hospitsl scnsclessly ad, subscquently,
e roported the mgttor to the Regiongl Dircctor over ta1cphonoe
on the seme dgy, The ectugl position gbout the asseult was
Gacerteined by him from tiie officizls of the Iocal 0fficec, I

Shri C. R, Paul, then ARD in his deposition drted .
%.5.99 hns stated thet &3 per e order of the then Regions I
Director, he carricd out the preliminery investigntion on |
1€ rd 3rd Tran, 195 regarding the msomilt on &hri 8, K.Sncmnl |
by MY, A, Iucopin, Tug, Shirdi Paul 15 not an oye-wiiness but ‘
e Officor who eonducted the proliminery i:westigrtion in .

the cnoc'. His roport dated 121,95 has boen morked n8 PoEX-2
in fhe cosel,

Shri B, C. D&s, UDC has tondered evidence before ‘
the INquiry Officer on ¥,1,99 wherein he hes Strted that when
he returncd to the Locel Office aftor atiempting to contect

the Reglonsl Dircctor through a PCO, he Neard g loud sound
from Md, A, Hussain, According to Shri Das, the charged
officicl wrs tclling that " I will finish the meanger Shri
S. XK. 8asmal", In his doposition Siri Dag has further statea
&8 undor

" I tricd to make separate tham.dn the merntime, Mr,
SaSnal, LOM beesme senscless and then I brought =
Ambcssador Car from M/S Netional Plywood Ltd, end
took the manager to tho Civil Hos 1ta1,Tinsukisd,

Mereafter, I ¢ lodged sn FIR after escertrining
the oxect situntion happenide in the Ioes1l 0ffice,
FIR was lodged between 12 hoon to 1 PMM,

Contd,, 3/-.
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Moreforo, Shri DAS 10 a witness to tho lator part
of tho mis-conduct by M, A, Hussain. !

1 JEC B

Vb)g

Moreover, these witnes®s are rclcevent to the ease
ad thoir doposition confimm the charges levelled against
tho diarged officiell

The noxt contention of the charged officinl is that
Dr, 8. K. Sarmsz, Sr. Medicel & Heslth Officer, Civil Hospital, '
Tinsuwkia has not appearcd bofore the Inquiry Officer to
ostablish the gonuineness of the discharge slip dated 1, 1.95
issuod to 6hri S, K. Saomal, menagoer under trentment cte,
worc stntod to havo been provided to Shri 8. K, Sacmel',
Toreforc, the snid discharge slip dated 1.1.95 ¢~ not be
trkon on rocord, M, Hussain has argued,

Dr, 8. K. Sarme, Sr. Medicel & Health Officer, Civil
Hospitnl, Tinsukia 10 & prosccution witnesd, It 15 evident
from the Awmoxurc IV of the cdiargo sheet, Tic cvidcace of
the following witnesoes clearly chows that there wrs esswult
by the charged official on Shri S. K. Sasmal, manager on
30, 12:9%, |

Shri P, Sutrcdhar II (PW-1 )

2. 8. K. Sasmal 1cu mmmgor,wM Tinsukia (PW-z)

) " B o Dag, UDC ( PW-3

5 " C. R, Poul, thon.ARD, who :anostigotod o

' submi tted o report dated 12.1.95 (P-EX-2 )

Te crmse of tho provocation wns that the said &hrd
S. K. Sacmrl 15zucd two Memos end the Peon (PW-k ) attemptod
to doliver the same to the charged officicl st sbout 9-20 AM
on 30, 12.9W,

Pv}fwas the person who had adritted the mennger (PW-2 )
in the hogpital on 30.12.9%, In the ovidenco dnted 26, 10.98
by Shri S, K. Sasmzl 2@ &1So preliminary ifmwestigntion
report datod 12.1,9% 1t has boen clearly mentioned that -
shri S.X. 8asmal wno ndidtted on 30.12.9% ma discharped on
1.1.95. In the preliminary investigation rceport dated
12.1.95, Shri C. R, Poul has &lso stated that PW-2 was
cdmitted in tho Civil Hospital on 0. 12.9% under Registrrtion
No. 46 and wes subscquently @ischarged from the said hos-
pitsl on 1.1.95. Me sgid discharge olip (P-EX-8 ) ic ma -
Amexure to the sgzid prclinﬁ.m~ry inquiry rcport., As Shird
Peul has testificd before the Inquiry Officer and the

Contd,, 4/~
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genuinoness of the dischargo slip i3 otherwise evident,

thoro is nothing to rojoct ‘this ( p-xx-s Y pioco of ovidence,
,Ir‘ﬂxo”""clmrgo orrmzu. 10 or’“ﬂw viow tho,t tho ovidencs

o Drs2 ki 8drma Would* bo”'in nig ravour he 'could hevo -
produced:1in’ a5%a ‘Defoncs! vitnhos3>Ih " the ‘ebsenco of &y
such act, ftlxo~,d1argod oi‘ﬁ.cial ‘can, not, now quoStio'x tho
autho'xticity’o.i‘:,ﬂ 19, 3218 dacme mntu'wtc;,’,,,’ PR
tininen War a4%en by Wim nt <oy R IR !‘f
.chargpd officigl has then disputdd the findings

of tho Inquiring mthority on tho ground that on sccount
of the following discropancies in o ovj.dewco givc'm by

Ehri* DK Sharm "Peon’ "(PW=)° the' bOstimo'v of PWL: .,hould
be: roJOctod( nti; xm\* tn slop tiv n»,;‘«! AR EER AT
vistint 4 n0indy um fd : E Ui} 150 A
* i A An tho. c P%p ponding, before. tho CO t Ny
dean 4 of'CJIM,* sukia % had otntod that M
Lo T muo:min o.sanultod shiri ‘8,

o' Basmal by momﬂ
of a Scale', Howover, in tho dopartmmtol inquiry

ho had tostifie thet u asotwlt was, done by,
LG °°d°"l m #q‘ DV hlgt . ]
. m 11;'?‘ 7 ant '\t‘ﬂ"," ‘!‘\guf the firv' o-\r AT e gt T R

. 44 In the criminal, cago. tho_ timeo, of assault was
© M eivon by PWeds' 15'9-20" AM on 30,12,9%, However,
nepid i 1, in-the departmontal’ in ‘tho' time of &308u1t

wLues o BAS boen. -Statodoby him gg 9-15. 4M on 30.12.9%, ;.

e 8t Frob 16 ialgbiient "nthaS) *37*‘0% ala“a.n; Hn%ia
andfGR"cnss ot 4658 70k it 1::“38&"1 ﬂmt Shri D, K. Sherma
(PWl ) g stﬂtod boforo tho" Court that wegpon used for
theFascanlt was'a Scale, ,"Bowoyor,’ in 140 sttoment datod

dfy~

2.11.95,"110 hns clonr.ly montimod that 'the. woapon uood wao

a Wooden Rulor. ‘Mio Wooden Ril6:' is main:Lv 'uscd for the
purposetof!: uttd.ng’n&ing.”lmn the? Scalo 13 és.l::o mainly !
used “for! the oamo purpose” o.x],y*" Bocauso of this, PW-} might
have confusod ‘while tomdoring ovidcnco bofore tho Court,’
Howovor, In“the’ disciplinnry Cao0- ﬂlo ovidence given by

him ¢d othor witnesses mx-miotakably Shov, that .the .instrument
usegd for ausault Was ‘a Wooden, Buler, vhich Wes on the table
of Shri 1". Hs.zru:i.ka, Rword-Sortor".

S wA:: ‘regards, 1the timings -1t is:gecn that Siri D, K.
Sharmq, ‘Poon:-has stnted before the Court that at arownd
9-20 AM on X 12.9%, Shri 8, K. Sasmal, mondger sont n lottor
to the, accuscd through a Poon Book', ‘The use of the word
'e.romd' signiﬁ.cs that the  timings given was appmximatc
as hobody witnessing a violent act would lock in to Watch
to now down the timo, Mo ro-action of tho porson concorned

"'-n '

would be $ provent thO violonco &d holp the injured,

21&005/"’
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In view of the above, the contention of the
chgrgod officizl could not be cgreod to, A3 regerés the
ovidcice of shri T, Hazarika, R/S, the, charged officisl
hes aqlloged the following discrepancieS s

n Before the Inquiry Officor, this witncds has

given time of assalt at chout 9-.25 AM on
3. 12,9% wheress in the eriminel Court this
fimings wes given by him &t eround 9-15 AM
on 30e¢12. % ",

AS hos bocn Steted egriier, when there is physieel
violenco, the immedicte rc-zetion of the eye-witness
would be to attempt to stop the ascamlt zd to hielp the
victir, As nobody would be looking into W vntch o note
down the exact timings of the hepponing, there is mthing
to find feult with the evidence of Shri Hezarikr.

In this conrpetion, it must be strted et there
cro 1ittle veriations cbout tho tirdng of assoult, This
45 quite naturzl vhen vitneses nrc not tutorcéd. Shri T
Hazarika, Rocord Sorter has stated that the esseult took
plncé at about 9-25 AM. Shri D. K. Sinrma, Poon strtod thnt
lic attemptea to deliver tho Momos to tho diarged officinl
after the latter came to the Locsl Office ot 9«15 AM.

Me seme Withess has zlso tectificed thet shri B, C. DS
(PW-3 ) came to the office cfter 9-15 AM. According to
PW-3, when he rcturned to the Iocal Officc he " heard

a loud sound from M, A, Hussain, Head Clerk vho was
seying that I will finish the Manitgcr shri S. K. Scomal",
Towe picecs of cviderces show that the assault occurrcd
at about 9-25 AM and not at 10-30 M oo mentioned in the
chnrgo shoet on 30.12.9%, ‘

shriNd, A. Bussein hes found frult with the
findings of the Inquiry of ficer as Shri S. K. Saomal
(PW-2 ) hed indircctly aémitted ( in reply to the 1nst but
onc question put by the Defence ) the Juégcrent of the
caM, Tincukir, ,

The relevant question of the éefence put on
26,10.98 to PW-2 was whethor he denicd the decision of

the Judgement Qated 2.1.,97 given by tbo Court., In reply,
the PW-2 hes stated ™ I do not 1ike to offer w1y comment

on the quostion ". This roply cocs 20t tetamunts to

(;)n trt e N 0(‘/0-
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" considerod very serious is ' violenee 1

v e W s
d

his ndmission of the Julgement, Howover, there is no

donying fact that the criminay court hir3 acquitted the
chargod official on benefit of doubt but it msast be nentioned
hero that as has bcen mentioned in Hhe Judgoment (page-5)
that in the eriminal tricl it 45 incumbent on the part of
tho prosccution to bring home the chcrge begond #11
roasoneble doubts, In e diseiplinery case however, the
Stendeard of proof rcquired 4s pre-pondersice of pmbability:';
Tws, the Judgement of the Court is not rclevant to the
disciplin:‘-.ry Caot =8 the disciplinary ease iz to be deeided

on the basis of the evidence tenderca / produced in the
departmontey case, '

In viev of the I‘oro-going, I do not i oy force
in the contontions of the diarged officicl, e Inquiry
Officer has given findings holding the ciarges proved for

good ma sufficient ronson edy thercforo, I rgrec wiy
the findings. '

i

+ he commonest form of Cisebling conduct which 4g

o The violence

ney bo againct COo-employecs while they arc actuclly engaged
in work or it Day be against the Superior officers or

tho employer, Mo ronson 1 that 1f the violonce 1
pormittod or 1mored thon 1t mignt eronto a aftuntion whoy
it might vecome irmpossiblo or bozardous for co-Cmployces

or superior officers to Work or in &y case, discharge

their dutics iy a satisfactory menner, Tis may. make the

Somooth functioning of mn orgrnization Ycll nigh impossible,
If asgault on Co-omployces im work promises 15 considered
Serious, the asspult on Supcrior officers 15 st111 more
serioud’,

}
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In view of the scrious nature of the charges
agadinst Md, A, Hussain, I considor that he 15 not o fit
porson to be rotained in the oservice, I, theroforo,
in oxercise of powers conforred upon me by regulations
12 (2) rend with 5th Schedule of the Employcest State
Insursice Corporstion ( Staff and Conditions of Service )
Regulations, 1959, do hercby impose the penalty of
' Dismiosal from service ! on Siri MY, A, Hussain, Heed
Clerk with immedinte cffoct, ‘

' ‘ ﬁ A

( D, W.//PEGOO )
To
\/5@ M, Akhitar Huscain,
— Hood

REGIONAL DIRECTON!,
C1 crk, |
Employcest "State Insurance Corporstion,

Rogional Offico, N, E, Region,
Guwahati =78 10217,
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Ip 6xd rmkoovr.r naznrlkn proocutly wond.xg as Nocord

“Sorter in tho™ 100 offioo Torhat m;w otnto that X confirm

my otetoront datod 21,95 sulrittod to 'the Mogionnl Diroctor

+theough Ascttly. Noglonel, Mrector £irl C, Re Pgute I rlco confim

rvoimwrcon tboctrtmzton'dn dooument mexiod 68 BXER
BxaG, I furthop otrto that. I ven, prosont &t locrl office Tinou:in
at 9-00. A1 on 3.12.910. M, A, Husgain, Herd cloxk nrrivod nt
,9=15 &1 rmd eslod for Attendraco Bogioter through Sird Diprk
snmn, Poon, 1, Musoein signod in the Attedenco Nogistor end
-.returnod to Mergor, Afder that Diprk S8armn vt to M, Muosein

wto - &01iver tvo. :mttora thmu@x tho Poon ook to 14, Mussein,

nq 812 ot recoiva tho lottors tut pdtod for tho Attendenco Togister
man. Ho moqqu todk & Wooden Berle of four odgos kopt on

.y, trblo end | prosood in s Arewor, 4. oedd ™ X VALL mrder %,

Ho shouted. ﬂutt T.will ., ot roceivo tho. l.ottor; el mnde e od
cm ,mo peAegor tvpcma. el cnqnirod u’.bwt the frot, Then
Mmr.gcr el M‘; Huocedn firgued onch othor. M, HMussrdn 1oft hic
gort md mddo:ﬁy Xx otuck)vith the Woodon oerlo on tho herd of
" ¥ho nmngm- Ml & K. Snonnl’s Then ve smmiisdresreyxihaxtiooden
tricd 6 ocpmto then norrshile Shrt' Bepan Das, arrived rod
_,cnntehod. ey, tho. Woodon, Serlo from 14 Huooain, Then nemefor
boerno. soncoless .and axri. Dopan Dos took the mrngor to tho

. Tinoulda Civil Noopitel,

Rxerdnation in Onlef concludod 3

Crots mmm:-.ﬁ.on. of am T, no.zprikng IV$ by M’l. 4. Husgein,
C!xmod officind,s

0,.- n’

Q‘.”f.“ Ctm you toll tho cxnct timo whon 1d. HMussein physicrlly
fosultod ohri 8. K. Seonnl ont 30.92.9% g allcged by you 7

mo s To aoomilted ot About 9-25 A1 on P, 12.9%

rlice : &( h\! .\i\;\, (‘»-.h»' : o
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ek m.acemnct. as mdx s ho ngmhendlod / plgsienlly epoultad '
ry p &xr.t 8. x. 8amnal tho thon mannsgor loeel of fico Tinoukin
o~ -»intboonioodurmgoffinmotnbmtw-wmm
e 12,9% for vhich you have boen produced £s withoss boforo
. tho Inquiring &uthoritly today for tondoring ovidanco, Aro
Ji . oyo vitnoos thet W &, Husorn Hutieally rooulted Surs

----- 8. K, sma. on ad. 1&9!» et about 02 &, 7,

AR 4 oomfimod vido -y onr1ior rcply thet the tncldent todk
:plmo ot obout 9225 AH on 30,1298 1094,

&i Mr.ﬁoznrjku, yon heve steted ﬂmt Iﬁ’. & Hunsr.in piysically
" acsulted Shrd 8, K, Sntmol e 1,1%,0% rt abait 9.25 L,
. Vhothor M7 4,'Muwsonin plysieally nsoulted furthor thrd
.”;{.'- Bamal After 9-25 A 7
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P iN THE CENTRAL ADMINISTRATIV EMB@JNFAEL ne
GUWAHATI BENCH : GUitwsarer

in the matter of :

r\ 0.A. No.286/2000

;i , Md. Akhtar Hussain

’g l - Union of India & others
E _AND-

If In the matter of :

o , Rejoinder submitted by the applicant

against the written statement filed by the
!
13 . respondents
l* 11 :
That your applicant most humblv and respectfully beg to state as under :

>

i
1
i

@ ‘ That he has gone through the written statement and has understood the

fontpntc thereof.
!

That your applicant categorically denies the statements made in

- T, Rj‘ PR

H ' Paraéraph ‘1, 35, 8, 7 and 9 of the written statement and further begs to
" . stated that it is not correct that the applicant was found guiity in the

departmentai proceeding as because the impesition of penaity in the

| - departmental proceeding is contrary to law and the same has been done
in tota! violation of the procedure faid down in CCS (CCA) Rule 1965.
'5 The allegation of gross misbehaviour/misconduct and physically assauit
” ;;. could not be proved in the criminal proceeding before the C.JM.
h‘ | Tinsukia as such the initiation of deparimental pfoceeding is

! H
! permissible as per the extant rule and procedure laid down in the

[

E—



| 2
s )g )

\
Clmppr v -~ same ser or 1acis and witnesses as
Suchi invposiion of peraity in the departmental proceeding cannot be

sustained in the eye of law. It is further submitted that non-vocation of

suspension order of the applicant even after his acquittal in the criminal

.proceeding is deliberate and contrary to rule and this arbitrary action of

the respondents is established the mala fide intertion of the

respondents. It is not permissible to initiate a departmental proceeding

on the same set of facts, more particuiarly when the appiicant is
acquittal in the criminal proceeding‘ after the examination of same set of
witnesses and evidences by the C.J.M. Tinsukia vide Judgment & Order
dated 2.1.1997 in the G.R.Case No. 1658/94. The statement that “the
suspension was not done as a result of criminal case but as a result of
the investigation of a criminal offence” is misleading. It is abundantly
clear from the Order No.43-A 20/11/13/95-Estt. Dated 14.02.95 of the
Respondent (Regional Director, ESI) that the very basis of suspension
of the applicant was the ietter No. TSK/T/95 dated 12.01.95 of the Poiice
authorities, Tinsukia and the arrest of the applicant by the Police which
directly relates to the Police Case No.558/94U/S-290/325 IPC. When
the Respondents relied on the letter of the Police authority for placing
the applicant under suspension, they can not now deny the factum of
the relevant Police case since the letter No. TSK/T/95 dated 12.01.95 of
the Police authority can not be looked in isolation from the Police
SS5/94U/8-290/325 IPC and also the subsequent acquittal of the
applicant by the relevant court for the reason that ali these three facts
constitute one single chain of events. Obviously, the respondents, for
their own convenience, can not just act only on the letter dated 12.01.95

of the Police authorities for inflicting suspension on the applicant but
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(1%

ignore the subsequent actions of the police i.e. the relevant Police Case
No. 585/84U/5-280/325 IPC and the consequential judgment by the
CJM, Tinsukia against case No.G.R 1658/94.
That as regards para 8 of the W/S, the contention that the G.R. Case
No.1658/94 was filed by the Police Station and not by the respondents fails

to take into account that alleged suspension of the applicant by the

&

respondents was also initiated on the letter of thé same Police authority

which filed the said G.R. Case No.1658/94 on the same facts and case and
hence the judgment of the case was binding on the respondents for the
purpose of revocation/withdrawal of suspension.

That the statement that “the applicant had filed case against his suspension

had already submitted his application earlier on 2.1.97 to the respohdent
informing the respondents of his acquittaf by the court and ,t.;;rayed for
revocation of his suspension and the question of failing case in 1999 in CAT
arose subsequently only due to the inaction of the respondents on the

prayer of the applicant.

That, with regards to Para @ and 10 of the W/S, your petitioner begs to state
that the periodical review of the continuation or otherwise of the sus pension
was not made by the respondents in accordance with the settled law. The
respondents at no point of time passed any order mentioning the
continuation of suspension after the initial period of S0 days nor the
decision of continuation of suspension if any, was communicated to the
applicant. The respondents simply attempted fo justify in their written

statement the fact of review in terms of enhancement of subsistence



T

allowance which is altogether a different matter and does not amount to an
order of continuation of suspension of the applicant.

Therefore, the respondents, in violation of the settled principlés for review of
suspension and in the pretext of departmental investigaﬁom can not
presume to continue the suspension for an unspecified tenure without any
express order and subsequently treat such period as non-duty period at
their sweet will. This aspect was thoroughly examined by the Hon’ble CAT
in the instant case and in its judgment ditd. 14.7.99 in O.A. No.198/99 it was
cIearly.express_ed that the suspension of the applicant confginuéd beyond

the period prescribed under law.

That in reply to the statements made in para 12, 13, 14,15 and 18 your
applicant begs to submit that the respondents took illegal and discriminatory
action although against the applicant. In spite of the fact that although a

competent court of law adjudicated upon the same charges against the

applicant as alieged in the departmental proceedings and with the same set

of evidences in G.R. Case No0.1658/99 and found not guilty, surprisingly,
the respondents, ignoring the judgment of the CJM, Tinsukia conducted a

departmental proceedings in a biased and tutored manner and held him

A

guilty and inflicted punishment of dismissal without slightest regards to the

principles of natural justice and cannons of law.

That regarding para 16 & 21 of the W/S, your applicant begs to state that
while revoking the suspension order, the Hon’bie CAT in its judgment &

order dated 14.7.99 in OA No.198/99 unequivocally expressed that “the

suspension is liable to be set aside” which by itself speaks of the spirit of

the judgment.



| violation of law and amounts to contempt of court.

Tl md oaptdle
1 Ay wit

submit that sinc_é the very suspension of the applicant has been set aside
by the Hon'ble CAT vide its judgment and order dtd. 14.7.89, the dec:s;on of | -
- the respondentQ to tmaf the permd of suspension as non- duty pnrrod and,

non- payment of admussnble Pay and DA. etcto the appllcant is bltter"“"w

4
i

i

'

,respondents were determined to frame some preplénned charges' against":‘"

- PRS-

the applicant and to inflict a major pu ishment on the applicant by any

means whatsoever, no matter what the éourt of law or the CATﬁdecides.'

. That in the facts and cnrcqutancos the p plicant humbly submits that he i :q,

entitled to the relief prayed for and the O.A. deserves to be allowed wath.

cost.

Lh

“Under the facts and circumstances as above, it is abundantly ciear-that the s
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VERIFICATION

i |, Md. Akhtar Hussain, S/o late Md. Makuar Ali, resident of Japorigog

| High Schooi Road, Sundarpur, P.O. Dispur, Guwahati do hereby verify

| that the statements made in Paragraph 1 to 7 are true to my
“knowledge and the rest is my humble submission before the Hon'ble

| Tribunal.

. And | sigh this verification on this the 24" day of A

at Guwahati.

Signature
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