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IM THE CENTRAL ADMINISTRATIVE TRIBUNAL::GUWAHATI BENCH

LN 2
0.8. No. of 2000

BETWEEN

Shri L.C. Singhi, IAS,

5/0 Shri Surajmal Slnghl,

Deputy Director,

LBS National Academy of Administration,
Mussoorie.

»». Applicant
Y |

1. The Union of India, representéd by
~the Secretary to the Gaovernment of
India, Ministry of Personnel, Public
. Brievances and Pensmon, North Block,
New Delhi.

2. The Uhion Public Service Commission,

represented by its | Secretary,
Dholpur House, Sahjahan Road, New
Delhi.

3. The GState of Assam, represented by
the Chief Secretary to the
Government of  Assam, Dispur,

Guwahati-&.

4. The State of Meghalaya, represented
by - the Chief Secretary to  the
Government of Meghalaya, Shillong.

.... Respondents

DETAILS OF APPLICATION

N

3

RV v
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1. PARTICULARS oF THE _ORDER AGAINST WHICH  THE

APPLICATION 1S MADE

The present application is directed against letteﬁ

No. AAI.32/94/554 dated 3.1.2000 {(received on 19.1.2000"

at Buwéhatif ‘issued by fhe Governm?nt of Assam,
Department of Personnel . . Personnel(ﬁ), _ Assam
Secfetariét (Civil), Dispur, Buwahati forwarding
therewith Government  of - Inida’s order No.
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F.14015/24/98-A1S dated 30.7.99 along  with  its
enclosures and carrigéndum thereon under Na.
F.14015/24/99~A1S (I ' dated 7.1.99 : by whidh
appointment of the Abplicam§ to IQ$ by promotion - vide
' Notificatign No. F.14015/4/%96~-A15¢(1) dated 30.12;9@ has

been rescinded.

5. JURISDICTION OF THE TRIBUNAL :

o

- The applicant declares that the subject matter of

the instant application is within the jurisdiction of

this Hon'ble Tribunal.

3. LIMITATION

The applicant further declares  that the

application iz within the limitation period prescribed -

under Section 21 of the Administrative Tribunals .Qct,

1983.

4. FACTS OF THE CASE :

4.1 That in the instant .D.A. the Applicant bhas
challenged the‘ieéality and validity of the decisions
as contained in,thé impugned letter dated 3.1.2000 by
which the pfométion‘of theiﬁpplicant to the 1AS way
back. in 1996 has been souéht to be rescinded. Presently
the Applicant is holding the post of Deputy Director at
L.al  Bahadur Shaétri (LBS) National Academy of
. Bdministration, Mussocorie. He belengs to the Assam

Meghalayé Joint Cadre of IAS and the impugned order has

been served on him on 19.1.2000 while in Guwahati with.

some official assignment.




4.2 That  the Applicant was apéointed-in the Assam
Civil Service Class I (Junior Grade) vide Gpvernment
of Assam Notification No. ARA.1/76/24 dated 20.4;77'and
joined as Extr&-Assistant Commissioner, Silchar in the
State of Assam on 30.4.77. Thqs he belongs to the 1977
batch of ACS aﬁd in the Gradation List of.the relevant

period for ACS, his name appeared at S51. No. 5.

4,3 That the Applicant waé confirmed in the ACS Class-
I (Juﬁior Grade) with effect from 5.5.79 {although it
ought to have been with effect from 30.4.79) vide
Bovernmént\“ of Assam Notification No. AAQ.44/77/41
dated _20.7.81. It will the pgrtinent to mention here
that he was the first person to get confirmation in the
entire batch and as on the‘date of confirmation of - the
services of the Applicént, many officers belonging to
1975 batch of ACS were yet to be confirmed and as such,
he 1is senior to all fhose.who were not confirmed till

the Applicant got senior scgle in ACS as per "Rule 19

and Rule 25 of the Assam Civil Services Rules.

4.4 That  after joining the services of the QCS as
stated above, the Applicant had been serving in the
said service in various cépacities to the best of his
abilﬁties. He was placed in charge of the Sub-Division

and posted as Sub-Division Officer, Guwahati vide

Baovernment of Assam Notification No. AAI.59/82/17
dated 23.4.83. He was pbomoted to the senior grade of

ACS Class-I and posted as the Additional Deputy

Commissioner, Sibsagar vide Notification No.

AAA.72/83/74 dated 18.3.8b6. He was placed as Head of



the Department and posted as the Director, Drganisatién

ad Method vide Notification No. AAP.20/77/28, dated
4,11.91. He had joined as the Managing Dir;ctor of ~ the
Assam State Co-Operative Marketing and Consumers’
Féderation’ Ltd., Assam when he was so appointed vide
Notificétiom No. ARA.4/9/PT/4 dated 20311.83. He was
also given the additional charge of the post of Joiﬁt
Secretary in the Chief Minister’'s Secretariat vidé
Notificétion Ne. AAA.&/Qi/PT*iI/S dated 13.1.95. He
wéa éppqinted as the Joint Secrefary to the. Government

of Assam in the Finance Department vide Notification

No. AA§.61/95/53 dated 11.12.9% and he also continued

to hold the post of Joint Secretary in the Chief

Minister’s Secretariat till he was appointed as the:

Deputy <Commissioner, Dhubri vide Notification No.

' AAA.1/94/PT*I/33 dated 12.2.96. Be it stated here that

Sall the  posts viz. the Joint Gecretary to the-

Government and the Deputy Commissioner of Va' District
are the cadre posts of IAS and the Applicant was thus‘

holding & cadre post of IAS since 13.1.95.

4,5 That the Applicant was appointed to the IAS * by

‘promotion vide Notification No. 14105/4/96-A1S(1) dated

30.12.96’and was allocated to the Assam Meghalaya Joint
Cadre. Thé Notification dated 30.12.96 was notified by

the. Government of Assam 'vide Notificaticn dated

3.1.97.

A copy of the Notification dated 3.1.97

fepublishing the Notificatioh dated 30.12.%6 is

anrnexed as ANNEXURE-1.



4.6  That pgrsuant to the said Notification, the
Applicant joined in the IAS and he was assigned 1990 as
tﬁe the -year of allotment vidé letter dated 20.2.97
issuéd 'by the Government of India, Ministry of
Persannél;vFG and Pensions, Department'of Personnel and
T}aining, "New Delhi as communicated vide letter dated
8.1.98 issued by the Qovernmént, of Assam, Dehartment

of Personnel, (Personnel-A).

Copies of the letters dated 8.1.98 and 20.2.97 are

annexed as ANNEXURES-2 and 2R respectively.

4,7 Thét the Applicant was appeointed 1n the Lal
Bahadur Shastri National Academy of Administration'as &
Professor: of La@ vide‘order af appointment No. 243
dated 1.12.97 aﬁd the Applicant joined as such . on

22.12.97; Be it stated here that the.Applicant is the
first Iéé officer to join as é Professor of Law in the
Apademy and he is also the first IAS kSCS) officer to
be the member 0% the faculty in_ the LBS National .
Academy Qf Administrationf The Applicant has now been
appDinteB as the Deputy Di}ector of the said Academy
vide Government of Indiafé order dated 21.12.99 ' and
éince tHe date of joining the said post Dﬁ -22.12.99,'

the Applicant is holding the said post.

A copy of the office memorandum dated 21.12.99 is

annexed as ANNEXURE-3.

4,8 That as stated above, the Applicant was holding a
cadre post of IAS since 19.1.95 and 'accordingly his

: period of probation in the IAS is deemed to be over on



his date of appointment to IAS i.e. 30.12.96 in terms
of the prbvisions contained in the -first -proviso of

sub=rule (2) of Rule 3 of the IAS (Probation) Rules,

1934, The Applicant accordingly, submitted an

application on 2.9.99 to the Government of Assam

stating that he is entitled to be confirmed in the. IABS

with effect from the date of his aﬁpointment._ It is

further stated that the Applicant has already completed

his induction training in the:79th Induction Training

Programme. However, the Applicant is not aware as to

mhat'_actian, if any, has been taken by the Government
in respect of thereto. In ahy case, in terms of  the
aforesaid provisions of the relevant rules and also by

operation of law relating to confirmation, the services

of the Applicant is confirmed in the IAS on the date

of his appointment to IAS i.e. 30.12.96.

A copy of the représentation dated 2.9.992 is

annexed as ANNEXURE-4.

4.9 That the Applicant has‘come to Guwahati on  an
official assignment commencing‘from 7.1.2000Q. ‘He is
surprised and shocked to receive a letter = No.
QAI=32/94/554 dated 3.1.2000 forwarding therewifh
Government of‘ India’s. order. No. F.14015/24/98—AIS
dated 30.7.99 alongwith ité enclosures and. corrigendum
“thereon under No. F.14015/24/98—AIS(I) dated 7.9.99.
The =aid letter éatedVZ,f.@Q has been served on 5im on
19.1.2000 making a grievance against which .this 0.4.
has been field at thg earliest opportunity. As per the
order 'dated 30.7.9%9 communicated vide the aéid lettér

dated 3.1.2000, there has been a division in inter-se




seniority of the members of the ACS by the Government
of Assam pursuant to the direction of the Hon'ble

Gauhati High Court dated 23.9.93 in Civil Rule No.

1079/93 (L.N. Tamuly & Ors. -Vs- State of Assam) and

consequently certain review selections were hela
pertaining to fhe years 1992-93, 1993-94 and 192504,
As per the sdid review selections, the name of the
Applicant has been included at 5). No. 8B in the select
list for the period 1995-96 and since at that relevaﬁt
time,. there were only seven Vacanciés, the Applicant

was not entitled to be appointed to IAS_fram‘the said

list. Accordingly, by the said order dated 30.7.99, the.

very appqintment. of the Applicant to IAS vide

notification dated 30.12.96 {Annexure—11} has heen

reacihded. Alongwith the ‘said impugned order, the

notification dated 30.7.99 rescinding the order of
appointmenf of the Applicant to IAS has been enclosed

as Annexure~I11.

A copy of the letter dated 3.1.2000 (served on

' S : :
19.1.2000) alongwith the Government of Inida’s

order dated 30.7.99 together with its enclosures

and corrigendum dated 7.9.99 are collectively

annexed as ANNEXURE-5 series.,

4.10 That the Applicant states that the said impughed
order ~dated 30.7.99 has been served on him by the
Government of Assam vide. letter dated 3.1.ZOOQ only on

19.1.2000 and that too at a time when the Applicant has

been 'appointed as Deputy Director in the LBS ,Natiomalv

Academy vide Annexure—3 0.M. dated 21.12.9% as an IAE



officer on approval of the propocsal to appoint him as

such. The said order is quoted below :

"The .praposal to appoint Shri L.C. Singhi, IAS

(AM:90) as Deputy Director (Deputy Secretary Levell in

the LBS National Academy of Administration, Mussoorie
against a sanctioned post af Deputy Director (0B Level)
:has bheen aﬁprcved for the remaining period of his four
year ténure ffom the date of his taking.over chérge Vaf
the pD5t i.e. upto 21.12.2601 or until further orders,
whichever évent takes plg&e'the earliest. He counts his

tenure at the Centre w.e;f. 22.12.97."

4,11 That on perusal of the impugned order, it is

revealed that the  said order has been passed

purpoftedly with a view to implement the directions of
the Han”ble.ﬁauﬁati High Court dated 23.9.95 passed  in
Civil, Rule No. 1079/93 filed by the Applicant
alongwith Shri L.N. Tamuly, IAS. The  said writ

petition was filed by the Applicant’ aldhgwith Shri

Tamuly wmaking a grievance against assigning higher

seniority to the. Respondents therein who are in Class-

II ACS service over the Petitionmers in Class—I ACS

Servicé.> Bothu the Writ Petitionerse belong to 1977

batch of ACSE. In the said writ petition, 19 other ACS.

officers belonging to 1977 batch were also impleaded as

intervenors and they supported the case of the Writ

Petitioners. The Writ Petition was allcocwed by judgment

dated 20.3.95 quashing the impugned notifications in

terms of which the private Respondents therein were .

given higher seniority above the Writ Petitioners and

other incumbents/ intervenorshbelanging toa the same

PR



batch. The Hon'ble Court in the said judgment at para

34 has held -
.
“..... The Petitioners and similarly situated
persons of the 1977 batch shall maintain their
seniority above the private Respondents and their

promotions shall be considered accordingly.scesoa-

At para 36 of the said judgment, it has been held

as follows :

L]

D s e asanas This Court has allowed the writ
petition for maiﬁtaining the sgseniority of 'direct‘
recruits ‘of 1977  batch  above  the private

Respondents........

A copy of the aforesaid judgment dated 20.3.9% is

annexed as ANNEXURE-6. .

4,12 That on a bare perusal of the said judgment, it is
revealed that as stated in the idpugned order, there is
no direction in the said judgment for any revision of
seniority of the members of the ACS sg as fo
. prejjéicially affect the Applicant and for that matter
any member'of the ACS belonging to }557 batch‘qf ACS.
What was ordered by the said judgment is that. the

impugned - orders in the said Civil Rule have been held

to be illegal with the direction that the members of
the 1977 batch of ACS will maaintain their’ seniofity
chr the private Respoﬁdents who were given higher
seniority by the said imﬁugned orders. Further in the
impugned order, the review selections ﬁave heen stated

to be held as per the directions of the Hon'ble Gauhati



4,

High CQUﬁt,dated 23.9.95 whereas there is no such}ordef'
in existence and the Civil Rule was disposed of in
faynur .of the Writ Petitioners by judgment and order
dated 20.3.95. Thus the Applicant has- failed to
‘undergtand as to how the impugned order has been péssed

and/onr the tacks of review selectlons were undertaken

~on the basis of an order dated 23.9.95 passed  in the

writ petition filed by the Applicant alongwith Shri -

Tamuly Admlttedly such an order dated 23.%9.95 is non-

4

e

est. Dn this acore alone, the impugned Drders are not
—
sustainable and llable to be set aside and quashed. It
is moét respectfully submitted that noe such order as
mentioned in the impugned order was ever passed by thé
Hon ‘ble Gauhati High Cogtt'in'the said Civil_ Rule.
Furfherv there 1is also no revision of seniﬁfity as
mentioned in the impugned order. The _Applicanf has
never been appraised of aﬁy such revision of seniority
dversely affecting his senlarxty position in the ACS.
In the 1mpugned order, there is mention of three review
selections for the years 1992-93, 1993-94 and 1995-96
and the séidlreview selgctions‘ have superseded the
earlier‘selecfiong. At no poiht of time, the Applicant
was ever notified about the;holding of such review
selections a&vefsely affecting his service career;

Everything has been done behind his back and without

even issuing any notice to him.

4,13 That the Applicant states that nowhere inlthe said
14dgment of the Hon'ble Gauhati High Court, there is
any direction to review the select llsts of © 1992-93,

19?3*?4 and 1595-94, In the Civil Rule, the Applicant
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who was Writ Petitioner No. 2 did not even pfay for
review ofvany select list already prepared and acted
upon. As will be revealed from the said judgment, it
was - the Government of Assam which had sought ~
permission of the Hon'ﬁle'Court for appointment of one

Shri Debabrata Chakravorty on the basis of 1993-94

select 1ist which the Hon'ble €ourt had refused. The

Hon ‘ble Court never authcfised and/or asked the Centr%l
and/aor State Gévernment to review the select list of
1993—94 which was not the matter in issue before- the
Hon 'ble High Court. While deciding the said Civil Rule,
tﬁe ‘Hon'ble High Court only determined the issue of
seniaority between the contending parties i.e. the
Applicant.and his batchmates being the Writ Petitioners
and Shri Debabrata Chakravorty and others as the
opposite party. The question of appointment to IAS or
prepafation qf select‘list or any review ‘thereio was
neither agitated nor decided by the Hon'ble Court.‘,The
mat£ér of review of‘ select list approved by the
Goverﬁment of India on:20.f0.?4 was broﬁght' by the
Government of Assam with a view to appoint said Shril
Debabrata Chakravarty and the request was rejected by

the Hon'ble Court. It is, therefore, wrong on the

part of the Government of India to carry out the

revieuw celections - and/or to pass the impugned order
taking recourse to the said judgment of the Hon’'ble

Court.

4.14 That as already stated above, the , permission

sought for by the Gavernment nf Assam to pramote the

Respondent No. 20 in the said Civil Rule wviz. Shri



A,

Debabrata Chakravorty was refused by the Hon’'ble Court

. ¥
sincé the

Respondent and who alongwith others were scught to be

said Respondent No. 20 was the private

given senicrity

intervenors by the impugned ordérs therein was held to

be illegal

the Writ

over the Writ Petitioners and the

and accordingly,'the impugned

Petitioners and intervenors.were

holding that the Writ Petitioners and the

.orders . by

whichxthe private Respondents wera2 given seniority over

set aside

intervenors

belonging to 1977 batch of ACS would maintain  their

such -refusal of the Hon'ble Court, one Shri Dibakar

Saikia Wwas

LS

appointed in place of Shri

,seniority over the privafe Respondents. On the faCéj,of

Debabrata

Chakravorty. Thus there 'is no question of any review of

1992-93 select list and congequential review of 1993-94

and 1995-9%4 ‘select lists. The revision of the thése.

selecﬁ lists”were never issue in the said Civil Rule

No. 1079793 and there was also no decisian

any such review by the Hon’'ble Court.

4,15 That in the 1995-94 select list, the name of the -

'followiné_

(1)
2)
(3)
(4)
(5)
(&)
€7)
(8)

(9)

persons were included :

Shri M.A. Borbhuiyan

Shri

Shri
Shri
Shri
Shri
Shri
SHri

Shri

A.K. Malakar

Kathar

Hazarika

R.N. Sarma

L.N. Tamuly

L

.C.

Singhi

Bimalendu Bhattacharjee

Khagendra Nath Buragohain.

regarding

A



Pgr&uant. to the said select list, the Applicant
was appointed to the IAS as stated above. In  the
earlier select list prepared for the years 1993-94 ‘and
1995-94, the ©case of one Shri D,N. Saikia was also
canaidefed,.but he having not been found suitable could
not be included in any 5f the said éelect list. Be it
étated heré that said Shri D.N. Saikia was not within
the zone of consideration to be considered for - 1992-93
seleqt list._As againsf the.seniorit; position of the
Applicént gt S1. No. 3, his position was at Slf No. 10

in  the ACE  and thus junior to the Applicant. The

~

selection committee meeting towards preparation of the

1995-96 select list was held almost a year after the

aforesaid - judgment of the Hon'ble High Court and as
such the question_bf reviewing either the select list
of 1992-93 and 192394 {which was reviewed by

nominating and appointing'Shri Dibakar Saikia in place

of Shri Debabrata Chakravorty) or the 1995-96 select-
w rrm———

list did not arise and the select list of 1993-94 was

reviewed in pursuance of the orders of the Hon’'ble
Court and the 1995-94 selecf list was prepared one year
atter fthe drder of tﬁe Hon‘ble Court. Thus it appeérs
that thé Respondents have mis;hiévbusly usea the order
of th; ch'ble High Court towards passing the impugned
Dr&er and adversely affecting the service career of the
Appiiﬁant in gross violétian of the principles af
natu;él justice and the established norms of justice,
eduity_ and good &DﬁSCiEHCG;. 65 already stated aba?ei
thé arder (of the Hon'ble High Court passed in Civil

Rule No. 1079/93 was already impiemented when the
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select list éf ;993~94 Was revised'wifh the appointment
~of Ghri Dibakar Saikia an& as such, furthér review‘-of
the 'select list of 1992-93, 1993-94 and 1995-96 could
not have been made and.the same has been done with the
sole purpose of giving undue bemefit to some other
persons dearer and nearer‘to the official Respondents.

Apparently, the impugned order has been passed in 8

most reckless and negligent manner and ‘the authority

passing the same has not even seen and/or read the
directions contained in the judgment. dated 20.3.95

passed in Civil Rule No. 1079/93.

4,16 That the Applicant states that the impugned order

rescinding the ofder of appointment of the Applicant to

the  IAS could not have been issued as the Government

‘of India is not vested with such unfettered power so as. -

to violate the procedure prescribed under the Rules.
The impugned order is virtually an order of termination

of the services of the Applicant and that too in a ﬁoat

-arbitraryvéhd illegal manner. ' The Government of India

is not vested with any power to cause any prejudice to
the Appliéant with retrospective effect. No fule can
even be made with retroépective effe&t so as to cause
prejudicé to an existiﬁg member of the service. In this

connection, the provisions as contained in Section 1
I3

:(A) of the All India Services Act, 1951 (Act No. LXI)~

of 1951 may be referred to. The language of the  said
provisions makes 1t abundantly clear that no rule,

executive order or instruction can be given effect

retrospectively so as to prejudicially affect the

interest of any person to whom such rule may be



—35”f

applicable and the impugned order is in clear vipolation
of not only the aforesaid provisions but is also
violative of the basic principles of service

jurisprudence.

4,17 That the Applicant states that the Govérﬁment of
India has issued letter Nd. 11033/15)95—9151(11) .dated
9.9.96 in pursuance of the dism?ssal of an SLF filed by

the Union of India and conceding - thefeby that the
ptomotion quota in IAS shall Ué deemed to inciu@e the
seniof duty post, Central Deputation Reserve aﬁd State
Deputgtipn Reserve as Rule and interpreted by the
Jabglpur Qench of the Hon'ble Tribuzii—if-jrft;’fkfyfﬂg;_é
-\g - Qnion of sIndia and two other de;ision of = the
.Jabalpur and>Ca1cutta Benches. With the rejection vof'

the BLP, the judgﬁent aﬁd Draer of the Hon'ble Tribunal
became absclute and as su;h, theipromotion quota has to

‘be treéted as one-third Df the seniority duty p&étg
Central Deputation Reserve and State Deﬁutation
Reserve. The vApplicanﬁ begs ta refer to tge said
decision in K.K. Goswami's case wherein the Hon'ble
Tribunal has been pleased to issue direction to . ,
incofporate the same in the cadre schedule with effect
from_A1984; In view of this, in respect of Assam
Meghalaya Joint Cadre, the number of posts to be filled
by promotion should be held to be 53 and not 51 éince'
that periéd i;e. the year 1924, Thus evén'ofher‘ wise
also, the Applicant is entitled fo retain his Sﬁaéus as
an 1AS officer and his promotion to IAS CQQId not have
5een rescinded by the impugned order and that tép

rd

retrospectively.

J‘l""?“‘



4;18 That the Applicant states that in paragraph 4 of
the aforesaid Goverﬁment letter No. 11033/107/95~
AIS(II) dated 9.9.96 the Union Government has clearly
stated that the promotion guota has to be increased’
against the vacancies in the DR quota caused due to
retirement, resignatian or death till the ﬁakimum
permi%sible quota for pra&oted officers is Péachedc in
this conne@tion;‘bé it_mentioned that in the year 1994
and 1997, thé fglloming vacancies whicH occurred ﬁue to
.retiremeﬁt'uught_to be added to the promotion guota fc}

that year @

Date of vacancy Name of officer
31.10.96 © Ghri- A. Bhattacharysa
2.6.96 Shri R.V. Pillai
31.7.97 '~ Shri C.D. Tripathi

31.7.97 Shri J.K. Bagechi

‘AlL  the abéVe.vacanciés will naturally get added
to tse ’quata for th promotee  officers. Thus eveh/
accmrdiTg to  the vaernmgnt scheme, the number of
pdstS'fér the promoted officers in the Assam Meghalaya

Cadre would be as follows :

Date No. of posts Persons in positions

o Bt e e e ta0 e Wi e o i e i e e e o b s b0t
o M e o~ o 9t ot

S 1206 51+2 (vacancies 2
: caused by
retirement
of 2 DRs)

31.12.96 33 " 51 (retirement of
: - H.K. Barua)

10.2.97

i
Lt

52 (appointment of
M.A. Borbhuiyan)



%

—— 17 -~
1.3.97 - 53 51 (retirement of
S.K. Chakravorty)
3.3.97 53 ‘ R 52 (appointment of
B.M. Mitra)
30.4.97 5% ‘51 (retirement of
N. Ghosh)
30.5.97 53 - 50 (retirement of
' : A. Malik)
31.7.97 55 (retirement ' 50
af 2 DRs)
28.2.%8 . B3 49 (retirement of
: S.B. Medhi)
30.4.98 55 48 (retirement of

D.B. Chetry)

The above tabulation will amply demonstrate that

at no point of time, the promoted officers have ever,

exceeded their Quota and even if any review selection
and/or any retrospective promotions are required to be
effected -as has been stated to be so in the .impugneﬁ
order, same will 'natiresult in getting this guota
exceeded gt any point ofrtime-and consequently,' there
could net have been any queation' of rescinding the

order of appointment of the Applicant on ground of non-

availability of vacancy.

4.19 That the Applicant states that contrary to the
above pogition that the direct recruits to the IAS have

always been in far excess of their quota even as on

'1.1.97 in regard to Assam Meghalaya Joint Cadre, there

were 164 direct recruit officers as aga:nst the

authorised  strength of 136 and if one takes into

Caccount the all India figure then also it will be

vevealed _that,tﬁere were 3857 direct recruit officers

against authorised strength of 3815, but even on 2all
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India basis, the tatal number of promoteé officers were
1134 as against 1258 of authorised strength. After the
comséqﬁential revision, this gap has further widened
and as on 1.1.98, there were 162 DR as agéinst the
authorised stréngth of 144 whereas there were‘only 49
promotee officers as against the autﬁorised strength of
63. At the all Indi; levei as on 1.1.98, there were
3745 DR as againét the authorised strength of 3551 and
whereas there are only. 1197 promotee officers as
against 1354 posts. The contentions of the Government
of 1India that the quota of promotee officers has
exceeded is absolutely incorrect and not base don the
fact ana on the other hand the Government of Indié has
b;eh favmuring the direct recruits causing injustice to
theﬂ:promotee officers. As a matter of fact, the\ 5C5
foicefs appointed by promqtioh have 311 aloﬁg been
treated =zas étep childreﬁ, but in the case. of the
Applicant, the Government of India have goOne even féF

and he is even sought to be thrown away from the cadre

- of 1AS by the impugned order which is prima facie

-

illegal.and arbitrary.

In support of the above contentions, the Appendix
1 of the civil list for the year 1997 and 1998

are annéxed and marked as ANMEXURES-7 and 8.

4,20 That the Applicant statés that he does not admit
that - thé_ promotee offices have ever exceeded their
quoﬁa; Even assuming_but not admitting that the same is
the case then also, the Respondents can and ‘ocught to
create a supernumerary‘ pbst to accommodate the

——— .
Applicant. In this connection, mention may be made of




the case of one Shri B.C. Thakuria belonging to Assam
Meghalaya Cadre in whose favour a supernumerary post

was created and a temporary increase was effected to

the cadre schedule in the year 1983 and that too

covering the period from 13.7.72 to 1.11.72. In another
case, cadre.strength of Haryana was increased and one
supernumerary post was added to the promotion qqota

with leffect from 17.5.89 and the same was in purﬁuént

to the order passed by the Punjab '& Haryansa High'Qourt,'

Whatever little doubt remained in regard to that should

be deemed to be set at rest with the Supreme . Court

decision in Civil Appeal No. 2102/78. Accordingly, a

quernumerary lpmst was created for the purpose of
Making appointment éf Shri P.B. Das, formerly a member
of - the State CiQil Service of Orissa. In the present
case alsao, ﬁhe Gerrnmen% could have and ﬁughtvtO'haQE

created a supernumerary post to provide accommodation

+

“to the officer if the same was required to be done

instead of'terminating the services of the Applicant

from the cadre of IAS.

_ 4,21, That the Applicaﬁf states that in whatever angle

the impugned order is looked into, same is grossly

illegal and arbitrary and the same is known to the:

authorities. It is for this reason the same has been

 passed behind the back of the Applicant. Adding insult

tz  the injury, although the order was passed as far .

back as on 30.7.99, it was not served an the Applicant
till 19.1.2000 and even aftér the same was paase&, it
was néver acted upon by the authaority which passed it

which is very much evident from the fact that the
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Applicant has been appointed as Deputy Directgr in' the
LBS Qcad;my as an 1AS officer vide order dated 21.12.99
and 'thé eﬁtire tenure first as the Professor of Law
wiéh_ efféct from 22.12.97 till 21.12.2001 is to be

counted as Central deputation under the IAS Rules.

4,22, That the Applicant had earlier representedv to
the Respondents having come to know about the impugned
order although the copy of the order was served on  him
only on 19.1;2000. Iﬁ the said representation, the
Applicant had highlighted his grievance. The Respondént
authorities have apprised him thatlthe impugned order
can only be reviéwed or recalled.only if a past in the
guota of 308 officer is there and not otherwise. It has'
cmée to the knowledge of the Applicanf that the
Gévernménf of Assam vide their letter N
AAi.46/95/éé9 dated 26.8.99 has informed the Government
of India tﬁat the Applicant wag appointed fo 1AB
against the vacéncy caused due to retirement of Shri

L.K. Barua, IAS on 30.6.96 and hence the appointment of

‘the Applicant to IAS has been rescinded the said post.

has fallen vacant. This position vias however not
agreed to by the UPSC as wéll as by the Government af
India as the UPSC vide their letter No. &/3/99-A18
dated 12.19.99 and the Government of India vide their
letter .dated 10.11.99 sought clarification from ghe‘
State Goyefnment. The State Government in their letter
No. AAI.AL/95/277 dated 2.11.99 gave a detailed account
of  all theuvacancies in the SCS\qtha, the date of
Gc:urrigg of such vacancies and as to how each one of.

such vacancy has been filled up. The Applicant has came



to know that in the said letter, it heas been

specifically shown that the Applicant was appointed

against the vacancy caused by the retitement of Shri
L.K; Barua; IAS and Shri Dibakar Saikia was appointed
againsf the vacancy caused by the retifement of Shri
Dilip Kumar Borthakur, IAS on 1.5.95 etc. The Applicant
states that.he has come to know that the é&vefnment of
Aecam vide their letter No. -AAI.86/95 dated 25.11.99
has Stated thét Shri D.N. Saikia was not appaigzed
qalnst the vacancy occupied by Shri Dibakar Saikia and
that Shri Dibakar Saikia was also not appolnted against
the vacancy occupied by the Applicant an that all of
them were appointed against clear existing ~ and
available vacancies and in view of this, the State
Government requested to the éovernment of Iﬁdig to
re—examine thé matter of rescinding the . order of

appointment of the Applicant to 1AS.

" The Applicant has come to know about the aforesaid

factual position upon enquiry in the office. Hewever,

he 1is not in possession of the said communication and

accordingly, direction may please be issued %o the

Respondents to produce the copy of the said letters and

ta appraise th1= Hom‘ble Triburmal the real position

regarding vacancy. 1f upon recession of  the apgalhtment

af the Applicant, a vacancy has occurred them in that

case, the impugned order is not 'Bustainéble leaving
aside the other grounds advanced above so far - as the
stand taken by the Union of India is cohcernéd

regarding non—availability of vacancy.
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4,23 That the Applicant states that he was under  the

bonafide impression that in view of the above position

reflected by the State of Assam, the Government of

India has been kind enough to consider the matter as it

was pleased to appoint the Applicant as Deputy Director
of LBS National Academy wide D.M. dated 21.12.99 even
after the impughed order. Hawever, in view of the fact

that the impugned order ‘has been served on - the

Applicant by the State of Assam by its letter dated

2.1.2000 . on 19.1.2000, the Applicant has become

apprehensive of losing hiz status as an IAS pfficer and

it is under these circumstances he has approached this

Hon‘ble Tribunal for appropriate relief.

4,24 That ‘the @pplicant states that against the

judgment and ‘order dated 20.3.95, & Writ Appeal was

prefE@red and the same was registered and numbered as

Writ Appeal No. 94/95. Same has been- dismissed by

judgment and _order dated 20.12.96 and the Applicant

craves leave of the Hon'ble Tribunzl to prsdﬂce the

copy of the same at the time of hearing of the ©:R.

4,28 Thgt the Applicant states that in view of the

above position, the impugned order is not at all
sustainable and liable to be set aside and guashed.

Ewven assuming buf not admitting that the impugned order

is legally valid, then also as has been shown . above,

there being ciliear VaCancy, there is no question of

issuing the impugned order rescinding the order of

appointment of the Applicant to the IAS that too ..in

gross violation of the principles. of natural justice.
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5. GROUND FOR RELIEF WITH LEGAL PROVISIONS

5.1 For that prima facie the impugned order 1is not

sustainable being devoid of any substance in the same.

8.2 For that the impugned order having been issued
purportedly  on the baéis'of an order passed on & writ

petition which is not existent, same is  not

sustainable.

5.3 For that the impugned order having been passed on

the basis of the orders passed in the Civil .Rule

)

mentiohed - therein and 1in - the Civil Rule; no  any

direction having been issued towards any review -

selection, same is not sustainable.

9.4 For th%t the impugned-drder having been passed‘ on
the bésis of :revised séniarity position and the
Applicant'having not been séfved.with any copy of such
revigéd seniofity; the same is nof sustginable.

»
5.5 For thgt"to the best of knowledge of the

Applicant, there being no revision of ‘seniority, the

question of any review selection does not come and

accordingly, . the impugned order is liable ta be set

szide and quashed.

5,6 For that even if the review selections are held to
be correct, there " is no  guestion of issuing “the
impugned order .inasmuch as there are vacancies to

accommoadate the Applicant and even if no wvacancy is

there, having:regard to tﬂe facts and ciﬁcumstantea of



....2‘4..:

the case, supernumerary post ought to have been

created.

5.7 For that the impugned order could not have been

issued giving retrospective effect to the termination:

of the services of the Applicant in the IAS.

5.8 For that the impugned order having been passed
behind the back of the Qpplicant'withbut giving him any

opportunity of being heard in gross violation of the

brinciples of natural justice and the same being devoid

of principles of justite, fair play and equity.is nbt

sustainable?

5.9 For that the impugned order having been passéd in

a most arbitrary and.iilegal mannef with the sole-

purpose of giving undue benefit to theé dearer and
nearer of the Respondents and the same having 'tbe
- effect of unsettling the SQttledlpDSitian anrd §hereby
prejudicially affecting thé‘ service career of the

Applicant, same is not sustainable in the eye of law.

- §;1§ For that the Respmndenfs could not have used the

judgment of the Hon’ble:Bauhati High Court as a tool to

give undue advantage to some of the officers and in the

process sat  over the Jjudgment of the Hon'ble Court

towatds issuance of the impugned order.

5:11 For that in agy view of the matter, the impugned
order is not sustainable and ‘liable to‘be set aside éhd

quashéd{

-



6. DETAILS OF REMEDIES EXHAUSTED 3

That the Applicant states that he has geot no other

'efficacibus remedy than to approach this Hon ‘ble

Tribunal.

7. MATTERS NOT PREVIOUSLY FILED OF PENDING BEFORE ANY
OTHER COURT

The Applicagt further declares that he has not
filed éhy application, wfif petition or suit in respect
of the subject matter of the ins&ant application before
any other Court, authority or any other Bench of this
Qon’ble Tribunal nor aﬁy such application, wﬁit~“

petition or suit is pending before any of them.

A

8. RELIEFS SOUGHT FOR :

Under tﬁe facts and circumstances of the

‘case, ‘the Applicant prays that this application be

_admitied, Records be called for and notice_be'issgéd to

the ReSbomdeﬁts to shdb tause as to why the reliefs
sought for‘in this application should not be granted '3
and on pérusél of’the Records and after hearing the
parties on the causes that.may be.shown, the "~ following

reliefs be granted :

8.1 To set aside and guash the impugned .letter dated

3.172000 commﬁnicating the order dated 30.7.99
‘tméether’with iﬁs enclosures (Anne%uré~5 seriés);'
8.2 To lset aside and quésh the review  selections
purportedly _heid for the years 1972-93, i993*94.
an§ 1995-76 as reflected in the impugned 'DPdEP
dated 30.7.99 communicated vide letter dated

3.1.2000 (Annexure=-5. series).
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8.3. Cost of the application

8.4 Any - opther relief or reliefs to which the

Apblicant is entitled and as may be deemed fit
/

and propeﬁ by the Hon’'ble Tribunal.

5. INTERIM ORDER PRAYED FOR :

»

Pending disposél of the 0.A., an interim order may
please be passed suspending the effect and operation of
the impugned order dated 30.7.99 as communicated vide

letter dated 3.1.2000 (Annexure—3 series).

The Application is filed through Advocate.

11. PARTICULARS OF THE I.P.0. 3

(1) 1.P.0. No. :

(ii) Date

(iii) Payable at : Guwahati

12. LIST OF ENCLOSURES

As stated in'the Index.

Verification..oceceus o
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YVERIFICATTION

1, Shri Lall Chand Singhi, 1AS, aged about 48
years, son of Shri Surajmal Singhi, presently working
as Deputy Directnr, Lal Bahadur Shastri National
vAcademy . of Ad&inistration, Mugsoorie, do hereby
solemnly affirms and verify that the statéments made in
the accdmpanyihg application in paragraphs

[t 414 Y, Z/'Q',é’iﬁ,Q"Lbh'/&,#lﬁ/v(rulf/blbb are true to my

knowledqge and those made in paragraph

4\§,Q'6:V'7;Q'3'H'" avwd§/9 .re true as per 1egal~ advice.

I have not suppressed any material facts.

And I sign this verification on this the 22 aid day

of Jouwatry 2000 at Guwahati.

Cre ¢ r%HQT
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ANNEXURE- 1 |

o) i - ' ’ .
Lo PV : GOVERNMENT OF ASSAM _ - !
) DEPARTMINT. OF PERSOMNEL ( PERSONNEL 12:8) |
ASSAM SECRETARIAT (CIVIL) DISPUR ,
GUWAHATT~781006 o §
@L@ay i
7. ORDERS EV ‘mi’t'coVER.\aon; o
“ | \Dated Pispur, the.arq;qaguafy:%lggz;// , ‘;
NO. AAT. 32/94/. 314 ¢ The following notification. issued by the t
Govt. of India, Ministry of Personnel, Public Grievances ..and o
Pensions, Deptt. or Personnel and Training, New Delhi is . o
‘republished for general information. ' o R .
. "Notification No»14015/4/96-aT5(1) , Dated 30th Dbcember, -
1996. S .ff:: k L{L :* ‘ ?
In exercise of the powers cpnferredkby»sub¥rdie“(1) of f
Rule 8 of the Indian Administrative Service'(Reéruithnt)'Rules, !
1954 read with'subéregulation (1) of Regulatién'9'bffthe Indiaﬁf, :
Administrative Service (Appointment by promotion)‘chulations,1955. ‘ §
the President i3 pleased to -appoint the following members of the i
State Civil Service of Assanm to the Indian Administrqtivc Service §
on probation with,immediétéfeffwcfnénd to allocate them to the . i
Joint Cadre.of;ASSam~Meghalaya wnder sub-rule (1) of Rule § of the :
Indian Administrative Service (Cadre) Rules, 1954 :
L BLNes o g/snp
1. 'fAnanta Kumar Malakar
2o Kamél:Krishna Hazarika
Ja ~Jones Ingti Kathar :
be Ritendra Nath Sharma .
, Se Laxmi Nath Tamuly and ’J
6,

AT

Moemo
Capy
T

[

Nos AAT 32/94/311-4

to -

Lall Chand Singhi
S/ Re VAIDYANATHAN
DiZ3K  OFFICER n
) sa/- . 8-RL.ISTAM -

- /.
Deputy. Secrctary to the Goyt. of Assan :

::Dated Dispu;; the 3rd January,1697."

The Accomtant Gonersl (A&Ei/(dudit),ﬁeghalaya, Shillong.

The accountant Guneral (AKE

,AssamgMaidamgaon,Beltola,Guwahati~28.

1 aSsam administrative Tribunal, Guwahati. ’
Lt AMrmai, Assom Board of Revenue, CGuwahati.

e Chiaiiman, Aspanm State Slectricity Board, Guwahati.

ALl Prinsion] Secretarios/ Coimmissioners & Secretaries/ ’
waer torioes Lo tha Gevt. of AS3aNe

+

Contd-....




e

To
8. °
9.

* 104

1.

12
13.

14.
15.

16+
17"
18.
19+
20.
21'0

25
2
25s
26.

27
28.-

I:_' . s . ’ - 2 - ' . |
- ,
The Chief Electoral Officor, Azzam, Dispure , .
The Resident Commissioner,. Govt. of Assan, Assam House,lew Delhi.
The Agriculturdl Production Commiseioner, Assam, Dispurs
All Commissicners of Divisions; Assam. '
The Commissioner-& Sccretary to the Chief Miniszter,Assam,Dispur.
The Chief Secretary to the Covt. of Meghalaya, Shillong. -
Ihe Under 3ceretary to the Govt. of India, Minlstry of Personnel,
P.G. & Pensions, Deptt. of Personnel & Training, Necw Delhi.
The Under Secrctary to  the Govi. of India, Ministry of Personnel,
P.G. & Ponsieons, Carcoer Management Divigicn; New Delhi.
The Desk Officer, Govt. of India, Ministry of Personnel,P.G. &

Pensions, Deptt. of Personnel & Training, New Delhi.
The Secretary +to the Governor of Assam, Dispurs

Ihe PPS to Chief Minister, Assam, Dispur.

-The -Spl. Officer to.Chief Minister, Assam, Dispur.

A1l Principal Secretaries of the Autoncmous Councils.

ALl Deputy Commissioners/ Sub-Divisional Officerse
féﬁl Heads of Deptt/ All Deptts of fAssam Secretariats
224

e Secretary, State Election Commission, Housefed Complex,Dispur.
The Sceretary-cum-Registrar,0ffice of the Lokayukta,Nabinnagar,
Guwahati.

The Supdt., Assam Govt. Press, Bomunimaidon,Cuwahati-21 for
publication of the above notification in the Assam Gazette.

The PS to Chief Sccretary, 4Assnu, Dispurs '

The PS to Addl.Chief Secrutarios, Assam, Dispur.
ALl PS5 to Ministers/ Ministers of States «'
Cfficers concerned. o

Shn Lad chond Sroghi 8,

~

By ordep ctc.,

24
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aAtq . Depdty . Sccretary to the-Govt. of Assam
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NG.AAT. 52/ Ih/lty 5 - E
GOVERNMENT OF AssaM . ’
o+ DEPARTMRYT O PERSOTMIL (Prmyonray, . :A) :
-~ ASSAM SECRELART AT (Crvir) DISPUR '
- GUWAUATI~787006
QRO |
Dateq Dispur, the 8ty January, 1998 ;
To ) ' - ?
The Commixsioner & Secretury ‘ :
0 the Goveriament of Meghalaya :
ersonnel g AR.(1) epartment, i
Shillong. : £
Sub .- "TAS - Fixation of'seniority— SCS officers ‘
aPPointed opn the basis of 1995 Select list._
Sir,
- I am directeq to seng herewith a photocopy of
the Govt. of Indiatg lettep No.14014/36/97~AIS(I) dated .
22.9.97 by which the yeap 1990 has been A381gned ag the year r
°f allotment op tha Tollowing officers in rpg for informatiep 4
and recorq, i
1. Shri M. A.Borbhuyan i
2. Shri A.K.Malakar b
3+ Shri K.K.Hazaprg s i
4. Shrj Jones Tngtj Kathar p
3+ Shri Ritengdp, Nath Sappg i
6. Shri Laxmi Nath Tamul 4, i
7+ Shrj Tall Chang Singhi ‘
Yours faitiﬁolly, ) )
g '(ﬁﬁ? 24 ’
;' / // ZL 4 (f 1 _ !
Z,w( : (  S.R.IspAy )
-/y,ﬁﬁtﬁDeputy Secretary to the Govt.of fissan
—"—m‘?g . * e, ’
Mamo No.anr. 32/94/&43-,‘\:: Dated Dispur, the 8th January 199q
Copy wit & Coby of the Govt.of Indiqtg above letter t5' .2 j
i
» The Accountany General (A&E),Assam,Maidamgaon,Beltola, §
Guwahati~28b ‘ ' i i
« Shri M.A.Borbhuymn,IQS, Deputy Commissioner,Dhemaji. |
» Shri A.K.Malakar,IAS,Cbmmiggioner ongbourﬁssam,Guwahatio s
+ Shri K.K.Hazarika,IAS, Commissioner,Guwahati Manicipal ,
orporati ’ anbaznr,Guwahvti. -
5. Shri J.I.Kathar,IAS, Joint Secretary to the Govt.of.Assam, b
ANning & Development Depqrtment and Director, Monltorlng +
& Evaluation,Assam, Kahilipara,cquhati. a
Shri Ritendra Nath Sqrma,IXS, Joint Seeratary to t
of Assap AR

Paining Depart

he Govt,
amuly 143

' naent, Dispuyp,
Shrij, L.N.T Mana

’ ging Director,&ssam Coop. Apex
\’8/,Bank Ltdm,Panbazar,Guwahﬁti~1.

Shri, Lall Chang aQj

LT A Bor, Ial Bahadup Shastrj
Natiangl Academy of Adminlstration, Mussoovie,U,P.

By order,géc.,

LTS f;,/i/-'??'g/’ff{ “re

. ' ( s.% ~LSLAM )
/ Deputy Sccretnry to the Govi.op Assamn
S A
RREV s :
Qﬁl!ﬁp

1

N

l

R A

by miom s

i
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ANNEXURE- 5 A1

XURR- 2/ ]

" NO. ThOIL/ 36 /97135 ( 1) - i

: GOVT. o INNT A
MINISTRY ow P??SOWHEL, G
: DERPARD g QF PERsosmy s

To

m
Govt. of Assam,

Assam Secrexariat‘
Dispur s

Sunahati-7a1 oos
. (Kind att

Sub -

ed on the basis of
Sir,

I anm directed to s
Assam State have bee
Select Ligt, Their names, their g
their complated years of
of fixatiop of vear of

—~— e e

S.No. in the
ordaer of ] Nameg
Select Lists

1. Matahir Ald Borbhuyan .
2¢ Ananta Kumar Malakar
3+ Kamal Kumar Hazarika
L. Jones Ingti Kathar

5. Ritendra Nath Sharma
6. Laxni Nath Tamuly

7. Lall Chand‘Singhi

o S SN, ‘h‘-‘\—-‘hl—.

* Note :- Shri Matahir Ali B
Service op 10.2.1997 but hag
abpointmeat ( g 30.12.1996
of his immediateo
of fixation of

— - e—

year of Allotment

2. The question of fixation of the
Ment in accordanca with the Rule HH3)(i1)
oo

Geonside: . Tha last o
IA% on tho Dasis of

/

cefitl
AT
j/ /7{5#'“§/’f !

y £

of Seniority) rules, 1937,
¢

P

Departinent of’Persohnel(PePS

IAas~ Fixation or Seniority-

Ay that Seven
€N appointed to IAS on the b

ates
SCS which is reckonables for
Allotuent are given below:—

Juior in the Salect List) for +th

as amendaed on 18.1.83, h:
tha 3C8 officers

Previous Sclect List.

ANDY Prrreyong

[ TEAT G

New Delhi, Mta. 22.9.97

The Chier Secratary

onnel-A) |,
(CiVil), ',j‘ LR S

ention: Shri 5.P.Biswas, 1.5.)

3CS officors

appoint-~
1995 Select List.

SCS officers of

281is of the 1995
of APpointuent to Ias,

pPurposeg

Date of Complated
apnointment years of ACS
to I3, Services in
the post of
Dy.Collect—or
e e e e __egugvaiegt -
10.2.1997% 21 years
37.12.1996 21 years
20.12.1996 21 years
30.12.1996 21 years
20.12.1996 19 vears .
30.12.1996 19 years .
30.12.1996 19 years

orbhuyan was appointed to the

~2 of appointment

@ Purpose
and inter-se-seniority‘

ir years of allot~
of the I2S (Regulation
a8 been

S who was appointed to
Shri Dib-~kap Saikin

Contd....
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3. In view of the poéition 2xplainad ab

A

) |
o e : . !
. ! ) ;
SN : ' : B

T : ‘ !

¥

-2~y , » o ;
has been assignzd 1990 as his yehr of Allotmcnt. Therkrore, ;
none of the scven officoers m@ntioped in the table inp Para 1 O
can be given a ycar of Allotmcgt earlicr than 1999. .

ove, all the 7
2CS officers (froém S1. No. 1-7) -as.-indicateq in table of para
are assigned 1990.as their year of Allotment in terms of
Rule 3(3)(ii) of the IiS (Rzgulation of Seniority) Rules,1987.
4, For tha burpose of inter-se Seniority in the Cadre,
all the seven officers in table of Para 1 shall be Placed in
the same order’ lmmzdiately below Shri A, Som, IA3(3CS:1990).

Yours faithfully,

Sa/- BHARAT Prasap
Under Sacretary' to the Govt.. of India .
Tele‘Noﬁ‘303~,2285'az - ”

.-
[y .

Copy to :~ JIS(III)/-EO(R{)/RO(CM)/NIC,DOR&T/Guﬂrd File.
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g NO 6/17 /09 =EC (MMaT) b 2 }
Government of India !

Demartwment of Parsonnal & Training .ANNEXUR"' 5 '
(0ffice of the Lstabhlishment Of“icer) ) .- h

New Dalhi, dated 2let Dee, ,1999

OFELCE  MENORNMIIUM

Reference letter No. 2/2/97-131, dated 28th July,
19099 of the LBS National Academy of administraticn,
Mussoorie,

o n e

2+ The proposal to donoint Shri L.C.Sinshi,Ias(a4:90)
~as Deputy Director(Deputy Socretaty level) in the 1Bs
National xcademy of Administration, Mussoorie againgt
a sanctioned post of Deputy. Dirrctor(bg level), has
neen approved for the remzining period of nis four
years tenure from the date of his taldng over charce
of the post i.e, wp to 21.,12,2001 or until further
ordere, whichever event takes placz the earliest, He
counts his tenure at the Coentre w,e,f, 22.17,1997.

|

/" : | o
Vﬁzijlfﬂjl ﬂ
( BHASKAR MHULRE) - R
DIRECTOR B v .
The LBS tiational academy of Administ Lut-ion, 4 .' ' f,‘*—
Mussoorie, . .
{shri B,S.Baswan, birectoy) e E f
¢ |
NO «6/17 /99 ~EO (Mi1=1) , Dated 2lst Dez,,1999 . -L;
A copy each is forwarded tot- ‘
1. The Chief Seerctary, Govt, of aszam, Dispug.
2. PS to i*OS(pP)/Sr PPS to suc,,.(p) - ' . S I
3. JS (1r a:.ninq\/PS to LO/RO((}I)/’A to: Dir, (MM) /Guard file, .
Jr(j‘" ' ’,:" " ,’
207 | : |
( '.!”’\.)I\UR V’IUI)BE ) ,’md
Dzlh'"oa i
P
. !
) :




N

Lallchand Singhi, IAS
Professor of Law

.9"«(;{ Gy

t

Sub:‘ Confirmation in Indian Ad
- IAS (Probation) Rules, 1954

May I crave your leave tg submit that |
Service vide

Administrative
1401 5/5/96~/\IS{1)

* fvnwv.«,\\\be? —_ Lt- A

-9y~

ANNEXURK-

TR AR g

1 Il S TUADEMY*
P Wy s Tekox - C36005
RT TR EPABX (01371632374 63749

(‘WTT‘ e I ‘ ! 6'12405,632236, 632367
- 218 17y Exta: 426(0) 526( R)

Lal Bahadur Shagiri Direct 0135630758 R)

National Academy of Administration Fax . :(0135)-632350,632729
(Govt. of India) Web :hlfp://v.ﬂ.wv.Ibsnaa.emet.in
Mussooric - 248 179¢ INDIA) E-mail . lsinghi@lbsnaa.emetm

NO.ALCS/I/QQ

1

2ud September, 1999 .

Mministrative Service under the

Was appointed in the Indian

Government of India Notification No.

dated 3om December, 199G ang accordingly I joined
/

- .

the Indian Adn'linislrat.ivc Service w.e.f. 30.12. 1996,

Chief Minijster's

Notification No. AAA.6/9 L/PT-11/8-B ¢
post of Managing Dircetor of Assam
Consumersg' Federation Lid. (S’I‘A’I‘l"‘ED}
Secretaxy on 19.i.1995 and continyeq t

"

till 12.2.199¢.

o

Assam in the
AAA.61/95/53

“Secretary (Finance)
cadre post of the IAS.

i_ 94, On

my appointmeny
" Government Notification g
1., handed over the charge of the Office of the
B Department and Joint Secretary in the Chief
12.2.199¢ and joined gag Deputy Comimiss;j

the forcnoon,

(fixation of

3. 1 was transferred from the POst -of Manag;i
and substantively appointed

Finance Department vide Govern
|

Be it mentioned that the post o
Dhubri is g cadre post of the IAS under the Indir

the IAS Was appointed ag Joint

overnment of Assam which is a cadre Post of IAS in the

Secret'ariat, Dispur Government of Assam
ated 13.1.1995 in addition to the
State Co-operative Markcting and
and accordingly I joined as Joint

0 hold the post of Joint Secretary

aging Directo_r, STATFED
-as Joint Secretary to the Government of
ment Notification No.
. and accordingly | joined ag Joint
on 22.12.199s5 Be it mentioned that thig post is g

as - Deputy Conm]issioner,

Dhubri vide
AAA, 1/94/p1-1/33 dated

12.2.1996 |
Joint Secretary, Finance , ‘
Minister's Sccretariat on
oncer, Dhubri on 15.2.1996 in
f Deputy CommiSsioner,
n /\di'ninisl.rativc Service

cadre Strength) l\’cguln_tions, 1955 read with Rule 4 of the

Indian Administrative Service (Cadre) Rules, 1954

-~

Contd.Q/-

73!
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DATE. & TIME DIrRaTICN TR '{:‘FJGE FESLETS
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EVen :3_‘-' ¥

SR W i1 67T

A e e o e o et e 2 10

NG, AAT. 22/94 /554,

N . GOVERYMENT OF ASsam
DEPARTMENT OF PERSCNNEL ( FERSONNZL: ¢ 2 4)
ASSAM SECRETARIAT (CTvT L) DIspup
9 ; GUVIAHA'I.‘I“?’B‘! D06

QARGQ) -
Dated Digpur »

To

n Suri Lall Chand Singhi,
A Poofoocor of Loy
Lal
Academy of A;immistr'aticm,
Missoorie ~ 248 179 ’
oL Sub ;-

" Sir,

Review of Select 1list of 199

I an directed to forwvard hep
o Indlats Order Na. P 1401 5/24/98-a18, d

the 3rd January, 2020

Bahadup Shastrl National

5""’9:6 @

ewith Gouvt.
z2ted fva. 70‘,,

;.aJ.'pngw.‘»i.1:h Ats enclosures and corrdgendun thereon No.J.
14015/24/98+A18(1), dated 7+9499 recedpt of which 1nay

»kindly be agknowl elged. '

N
. ?w.v_;:'( Ten

e fours faithfully,

, o A -l « f“r\S?a:/‘r“"'Z%., ' ).;‘.6"::':'0
| ) ) (  H.N.SARMA S
) Under-3eeretary to the Govt.

¢ @ .

L —{lipeng
N r"‘jﬂj‘(%b‘o

e e g
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Government of Indise
Ministry of Parsonnel. Public Grievances and Pensinns
Department of Persannel a&nd Training
Norizh Block, Mew Oelhi

14035.424/98::00.5(1.). Dated the 20:h July, 196%

ORLEE

Conseouent to iihe |evi“ion of inter-se senioriitv of the

mamsers  cf  the azsam Clvil Service by —he Goveromant 57 Sasam
pursuanT. o the directions of the Hon’ble Guwahati Hialh Scart
dJated 23.9.199% in Civil Rule No. LO7$/93(L.N. Tamuly & orhers
Vi, Btate of Assam), a Raview Selasction Committoowas corveornsd bty
the Union Public Service Commissiosn to ruconsider and review  ©he
Jelect Lists of SBtate Civil Service Officers of  tesar  for
appointment fo the Indian Administrative Service fssam-licghalava
Joint Cadre prepared by the Selection Committees waich mal on (i3
S1.2.199T  to prapare the 1992-93 Select List and (131 99.3%.19%4
Lo prepare the 199%-94 Salect List. resoectivelw.

Commi blee met on 18,9109 and
ﬁor the vears 1592-93 ard  1993-
of khe eartier Select Lints “or
Selact (Lists have beer roproved

2. The Review Sslec
precared the Review Select L
@4  as aforesszid in superses
ithe relevant period. Ths Re
ey b Commiansion an 18,111

< Q
s W

T < ({x Hcrr
3

R I S S £ I ]
o
s

~3 4D

<

5. Pursuant to the Review Salect Liat of 1993-ma. the
Government  of India Notificakion dated 26 _5.199% by which  Shri
Dibakar - Saikis was promoted to tha 169,  was  rescinded vide.

Government  of  Tndia Notification Ho. Ldu¢5/14/97~n1$(t} dazed

LG 1L1998. T 1t was Further provided that  Shri  Dibakar-  Saikia
snall be consicered for inclusion in the nesxt 1995-9¢6 Saloct List

Tor bromotion to IAS. < j
e e (RIS HE

<. Accordinaly, a Review Selaction Commi<tee was “cnvnned
on EB.3.1699 to review the 19925-94% Balect: izt “or cons iaderatiicn
of zsromotion of Shri Dibakar Saikia to Ias ftherefrom. Thw flav i oy
Salection Committee prepared the 1995-9¢ Review Select Liss in
place  of the earlier Select List for the relevant period. The
172596 Review Select List was approved by the Union Puniic
Service Commission on 16.7.199%.

5. The 1595 Selact List prepared bv the Selectior Comritioe
wirich met on &.2.1996 comprised of the names of § OFfFficers; Yistec
in Annexure.] The Review Selection Committee reviewed this Salect
Lizst  and prenared the 1925994 Review Select List conteirinag  the
names  of @ CGfticers as io Annexure_ Il 3/Shri  FAmEr e Wuhar
Malakar, Kamal Krishra Hazariko, Jdones natd o Kathae,  Ritendra
Math  Sdaerma, Laxmi HNath Tamlv and 1lall Chand Sicagrl inciuded  at
S.NaL2 o 7 of the 1995-96 original Select List we-~e dnopoinied o
the 1n5 vide this Cepartment’s Notificat on No_1avlb/d/205-615(01)
cdatea BO12.15%4. Shri Matahir All Borbhuvan included at S.Ro_1
.. FESUURR i T U SRR B S A |

andd appolir ted 10 the

$.1Ra7

m [ I e B N I R i e e A R e A T

nion Public Service Commission on 27.5.0

a5 vide GOT Notification Mo. 14015/4/96-A1801) dated 0.8

e . e

Smen,
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&nd was conferreag deemed aNovointnens: o IAS from POz 1997 T
Year of Allotment: on equity.

S. The Salect List wiy aberated by the Slate Govarnmenu by
malking appointiments of the persons included in the Select  |isi
HOZO BS.NoL7 only. In the 1995-3¢ Review Select List Sh-j Dikalsr
Sailkia hag been included at S.No.& f the Seleot List. Shpej Lal .
Chandg Sinaghi hag baen included at G No. & of the 1995-3¢ Frlaviey
select Lige. Rest of the Order of the names in the Raviaw Salact: ;

List are . in the same relatiVe.orderVas in the Original Select . f
List -~ A8 thig Selact LISt was orerated by the State Governmer i -

Lo i1 o onlv oy vacancies, Shpj Lall Chang Singbi ar SR B

e List i not entitled to Ppolntment to the ras from zhe ) soz. f

Y Roview Select List for Aagam. In view of this, this !
Devartment's Notification No-14015f4/96~AIS(I} dated S B0.12.195¢ N
i3 hereby rescinded insofar as fhe ASpointment of Shei | ai- thene o |
Ginghi  ig concerned andg hotified accordingl-, vicie NOYI ficatinn |

-

NouF-14015/24/98~AIS(I) dited 20,75 (HwnexunmﬂLlJ‘ The
Service renderad py Shri Lan Chand Sirigahi Trop 30 iori g : !
the  date  of Uhis  Order sinr) > Cletsidercd g o!fiainting}
ShOOID tment made Hnder Requlation 3 OF tho Riromotion Reg:ations b
rese With Fula S{LY of the Inc (Cadre) Fules, 19549, Shrj Singni

zhzl] therefore, be considered for mopointmont Le 1A% frog e

199697 3alect List. -

H
o S/78hri Matahir a1i Eorbhivan . Ananta  Kypme r el ztlea i
namal Krishna Hazarika and Jones Ingti Kot brave bacn Cdnaluded (:
at S Nos. ] to 4 respaectively and S/30hrd Ritendrsa Nath Szima and i
Laxmi Nath Tamuly have bean included at S.Mo.6 & 7 rescectively
in the 1995-9¢  Roeviey Helect Ligy in the ordar 44 Tising oy |
ARnexure-YI. 1n view of fihe ALDOINEMENty .0 the 149 cf the tirae |
[EVEN persons in the 199860y Ielect |ist having been Macte  witn {
of faee from 30.12-L??6, this Depmrtment’s NOtificatimn N,
l&OJS/d}?&—AIS(I) datied 30.1?.1996, in recpect of the aforcfaid,
exeent Sheri Lal) Charne Singhi ig herety mace Absolute By o vietiue
of  Inclusioag at 8.No.5 of the 199596 Raview Select Lisy Sl . .
Dibakar falkia jg entitled to be appointed to 1AS3  with effant o 4
From J0.12.196¢ which ig aczordingly notified vidn Notiticatinng * o
No, 14015/24/98~AIS(I} datec 30,7199 (Annexia Iy,

i . The Yeur: of Rllctment of Shri Cibalcar- Bazikia an briss
] [ BN (N TN I .

Tespect of S/Shri_Matahir ALl Eorbhuyan, Ananta  Kumar Malakar
Kamal Krishna Hdzarika, Jones Ingt;i Kathar, Ritendra saep Sarma
anc  Lasmi Nath Tamu) v vida lettar Nou14014/36/97~m18(1) Az ted
S0 )1%07 .For the pUrpose of infer-ge ceniority  Shei Sibsiear
Ladkda s qg Dlaced bhelow Shri Jones Inqti Kathar TOSOMG yy
ADCVE Sy Ritend g Nart: 1y Sarng, lmi(ﬁN:QO)“

e It i Qenerally clarified that thixg arder Andd
Notificationsg issued on Lhe bagisc of this  order Are n
Supersession of 411 previougs Orders/Notificatioﬁsfcommunicatiﬂns
D whe Cemtral Bovernment in tpe matter of APLOINEmEnt L f -, the
select List of L99E-94 for assam te the 1As ﬂszam—ﬂeghﬁlaya Anint

' | o
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Cadre and dJetermination of Year of Allotment and -inter-&e —
senioriity in respect of $/8hri Dibakar Saikia. Ritendra dath =~ TR

¢ Sarma and Laxmi Hath Tamuly in IAS. ‘ SR
}4“ R
o

VoL

(SUDHIR TR IdATHI ) i3
DIRECTOR L 4

lw,/ Dibakasr Saikia IAS
2. Lall Chand Singhi IAG .
3. Ritendra Nath Sarma 1AS : i
4. Laxmi Nath Tamuly 1AS : b
Thirough the Chief Secretary, Govgrnment of Aszam.

Cispur, Guwahati. it
— e o T
Copyv o the Chief Secretarv. Governmant of  Assan.
Dispur, Guwahati (with 5 spare copies). wit?/th@ request that the }
Order and Notifications mav Kindly be served on all the officers 7 j
concerned under dcknowledgement . N —
|

Topv to the Secretary, Union Pulblic Service Commissior,
Dholpur  Hoouse, ™ New Delhi -~ 110001 (Fhri Hamazivavam. Under

Secretary).

e,

’-.-l_-l ’ B . T ‘_(“
‘ R VAIOVANélHAN
Uncler Se:retafy to the Govt. of India
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ONNEXURE., L

2.0, tame of the Cfficer
| ($/Shri)

Matahir Alg Borbhuvan
Ananta Kumear Malakar(sc)
Kamal Krishna Hazarika(sc)
Jones Ingti Kathar (STH)
Ritendra mMath Sarma

cokaxmioNath Tamgly

CLall chEne Sinchi
Bimalencly Bhattacharjee

= et . .
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t T t

Vs aa
. .

o

@
L3 2

QNNEXURE . 11
I [T Mame  (8/8hri)
1. Matahir Ali Borbhuyan
2.0 Ananta Kumar Malakar (s
X. Kamal Krishna Haxarika(ﬁt}
4"_‘,_‘ﬁ_ngqgﬁ;Ingti,Kaphar{STH)
50 "[:Dibakar'Saikié“.__
5. \ Ritendra Nath Sarma
7. Lasxmi Nath Tamuliv
8. - Lall Chand Sirahi
S. Bimalernd Bhattachariee
-7
IS
2
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/ annendlra, < LLL
(7O BE NOTIFIED IN THE GQkETTE OF JINDLA PART I SECTIOM 25
No.FF.1401%/24/98~A153(1)
Government of India

Civil Service xo the .Indian Administrative Service in  Gove am
ot Indla Motification No.F.LA0L5/4/96-n1S(1) dated I,
hexrely
rersonnel .
SEG11) daved the 30.7.1999.

ML .

Hinistrv of Personnel, P.G. and Pensions
Department of Personnel & Training
North 13lock, Mew ODelhi

New_Delhi, Dated the J0th Julv. 1337

MOTIFICATION

The apcointment of the Shri Lall Chand Singhi of
/AN I I I

rescinded. in terms of Government of Irdia. Minist-y
Public Grievana2s & Fensions order Mo,  14015/74/5

) (
kvflﬁrrﬂmﬂtﬁ
BE N sapeel U’
{R. VNIDVYANNTHAN]
Under Seoaretary oo tthee Govt, ot Tiadl s

The rianaga2r, _
Gover~nment of India Pres:s,
faridabad (Harvanal. .

TDated the Ioth Juls, 1597

14015/24/98=018(1)

The Chief Sacretarv. Bovermpent of fseam, Guuzhatl-78L100¢ .
with a sware copy f3r onward transmission o the of ficer

concerned etc.

The aAccountant General. Assam. Guwahati-7821006

The Chief Secretary. Government of Meghalava. SHILLONG.
The Secretary. Union Public Service Commiscion. GCholpu-
House. New Delhi.

E.0. to the Government of Indi&L New) Delhl .
‘ -
f:zn/(.gh. " ia. N
Jpuuris

L (R. VAIDYNANATHEN )
Inder Secretary tc zhe Govi. of Iadia

g e . ey tne



A

IR RRITL

B g

N

4
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/ - Lo annexer2. LY, -
/&/ [TO BE NOQTIFIED IN THE GAZETTE OF INOIA PaRYT 1 SECTION &)
R NOo.F.1401%/24/98-A135(1)
/o Government of Jndia
Ministry of Personnel, P.G. and Pensions
Capartment: of Perconnel & Trainiao
Norzh Block, Mew Delhi
New De]hi- Datad the Z0th Julw. 1792,
NOTTFICA1LON
In exercise of the powers conferred by suberuls (L) oF
itale 8 of the Indian Adminlstrative Service (Recruitmernt) Hulzs,
19%4. read with sub-regulation (1) of Regulaticn 2 of  1Lhe 1IR3
feppointment by Promotion) Requlationa. 1955, the Prresident  is
pleased to acpoint Shri Nibakar Saikia, a member o¥  the Assam
Civil Sarvice to the Indian administrative Service wiliih effact
fram the 20th December., 1996, on proabation, until further o-dars
anc  to allocate him to the Cadre of édssam-Mechalava Jolnt 13:6
Uader sub-rule (LY of Rule H of the Indian administrative Se-vics
FCacre) Rules, 1954.
)
fzijtﬁu *“M‘F'\."{
| e 118 B T Jrram o8
(R. YAIDYAMATHAN
Unduer or«wf’r/ to tha Govi. 0% Indis
1
CThm Manager . B . . ‘
Government of India Press,
Faridabad (Harwvana).
W= 40.L.. /2475841801 Detad the 30tk Julv, 197%.
The Chief Secrebtary. Government of Assam, Guwahati-J31006.
with a spare copy far onward téansmizsion to the ot cer
cancerned etc.
The fccountant General, Assam, Guwahati-781CGOL
N The Chief Sacretary. Government of Magna)ava . SHILLOHG
. The Secretary. Unien Public Service Commission. Dhoslour
- Houae . New Delbi.
.0, to the Gewernment of Indiza. Mew Dalhi.

F..z(,_;...dvtx..uu | -

(R,
Drder Becretary to the

YEaIDY A
Gowt .

I Ewa )
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Govvernment of I

Hini&tr' ol Parsonnel . FPubl e Grievancss and IRER R ATIE

14018724,

n Soavaroment of India Ol cer Mo RS RN A A T,

doled  &HQ.

Departmant of Personnel arcl Trainimg
HROvth Eloek. Mow HDell

T8N IS(T). Dated the 747 Sentember .

N QRR I l Nl)l .

FLl9Ry oAn pnnesurs-I af el 31O .8, the Fol LCha g

s b addedg.

[\

To

’
i

R e

H
7. Shri Khegendra Math Juiragohnin,

‘pijwdeu4

POTST T PR
R.VAIDYAMATHAN
nder Secrebarv to phe iovernmen o o

S/shri.

Dibakar sgi T

lal) Ci')alu_l -.:s‘ll)s;}l'ii A

/ v A 22 e e f

Ritendra Nath Sarma Be
a8

Laxmi Huth_”

Thrcuﬂu the Chief secretarv.  Goveroment of
Olaour, Guwahati . ' '

igsur, &
REXTTTY

Dhelour

Caorretacyy |

Chi
Lwahati (with 4 con

Recretary,  Governmen s <t

Conv to  the Ok
s N\ LV NE . 5',,;"":.7 /‘—‘p Yyl vo 2t

Cony to the Secretary, Bq ion Fublic Service Cormmiaal

Linciose

loacorsse Mow  Delhi - 13136&31 { Zhr i Mamazi wvavag

\\

R VAIDYANATHAM

Drellag i _--‘n'—.~- e R S TGP

1395

B LS s

Cezsaly.

R

nder Saore ‘w v oo the Govt. of

\

a3,

0.
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THEZ DTN DAY OF MARCH, 1.995

BEEFORE

HON'BLE MRS JUSTICE M SHARMA

<

L

tShri Laxmi Nath Tamuly,ACs®

-

—

1™

SPITIONERS

v S/o~shri - Kk Tamuly,Director

N of Small Savings, “Rajgarh

5 ) Link Road,Guwahati-24

§ 2.Shri Lalchand Singhij,ACs

' S/0-Surajmal Singhi,Dircctor,

' Organisation & Method, Asnam, -
g - Civil “Secretariat,Dispur,

. Guwahati~6

J I

RVENORS

3.8hri RN Sarma,ACS

Director, MAD,

Guwahati-
4.Shri Bimalendu Bhattacharya,-
ACS,Managind Director,AsDC
for SC Ltd,Guwahati-6 .

5.8hri HN Bhuyan,nCS,Director,
Cultural Affairs[cuwahati-

G:Shri KN Buragohain,ACS, .- . :
Director ' of Welfare of Scheduled Caste .
Guwahati-6 y . A .
-7.8hri Nandeswar Nath,AnCS -

Managing Dirvector, ARTFED,Guwahati~1
~8.shri pw saikia,ncs - S
Secretary, APSC,Guwahati-5S . S

.00 0 PR Do, sy
Managing Director,APTUDC, Guwahati-5

M. shri JC Goswami,ACS

LDirector, Elementary Education, Sy
Guwahati-18 o, R .
Contd.....2/ " K
.
— ‘ é
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Datn ‘I'm"”%(‘;: ntitylng Date af deltvory of the finta on which fhe copy Daty of making over the . ; .f
W toquiattn et o 1equlsite atamgs ang was teady lot dallvery, Copy to the pplicenty *" ) 1
aluinpa and foltgs, follos.. . ‘ ' ;4 »
e . e e : 4 ]
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"Z'/’J “ZJ Z/Fgl"/j .
SN d A .
I |
IN Il GAunATL nron counr
(rUE nIcn couny or /\SS'/\P‘.I, NAGALAND, MEGHALA YA, o
MADLPUR, URUPURA + MIZORAM g .I)'RUN/'\CH/\L PRADESH) ‘:
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_ — %
1
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|
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11 .14d Alaudding nCS
pDirector, ASCNUH,Huwuhati—G
' .
12.6hri N Naque  ACS

SccretaryFState B
NS Sam;, Guwahati-0

13.5hri S thadou, hCS

pirector
Dispur.

14, 6hred

Director of Ve
Fx-Tea G

lS.Shri

ttanaging B

16.60hri
pirecto

17.50hri

180 aBY

IDireclor,

19.5hr
pivect

20.8hr

ML, AGHMC, GquhatiiZ

21. 8
DL,

M
M
M
M
1084

By advocates

RESPONUENTS-

Disp

2.The chief Sec
govt of nsoam,

3.The aporatd

perx
G

4. The Assan

Director,

:1.The St
represaen
Pcrsonnel(ﬂ)

lJection commission,

[y

,Organisation and tethod,

Guwahati—G

RK bas , WCH
1fare of Tea . and

sarden Tribes,Guwahati—S

panu Singhy nCS
irector,AFDC,Guwapbti-J .

Bhabn Gogoi NCS

r of Sericulturefuuwahapi-G

538 chn,ACS
Fisheries,cuwahati—l,

EuUnes, nes -
wpr & BC Guwahatl-5 .

i BK Haxarika,ACS,
or, NIRTSC, Guwahati~22

{ Mc Brahma, NCS

S Nava s amarn chetin,NhCS

Nty (}nwnluntl~6

PK Goswami,

N phattacharyya.
GK Bhattacharjee,
SN Sarma. .
p prasad,

red by the Secretary.
Dcpartment, o
ur, Guwahati-6

retary Lo the
Dispur.Guwahati—G

yry Lo the G

sonnel () Dcpartmcnt,uippur,

ahati-h

ndminintrntivu pyibunal

Guwahuti—l .

ate of Assam, = .

ovt of nssam,

’

gggtd.....B( -~
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5.5hvi Jitendra nHatl

Goswami ,ACS
Director, Border Arca

5, Assam

i .
G, hha Feshabananda ni

hingia Deka,
Secretary , Apsc,

Assam, Guwahati

AN R, e LN

7.8hri Nalini Charan Sarma, ACS _ ,
Addl Birector, Land Acquisition,
Requisition andg Reforms,Jorhat

B8.Shri Dharma Kanta Sarma,

nCs C Iy
Director, Official Language ! :

Implementation, Gauhatji Technology . ’ é i
Department,Dispur, Gauhdti-6 . i

9.5hri Barun lom Choudhury, ACs
Officer in Special buty,
Contral Unjversity, Silchar,
District Cachar

10.5hr 1

Dinabandhu Bhattcharjee,
NCS, Ndd )

Depulty Commicsioner,bhubri

l.shed Godoswar Chutiya,ncs o
Hanaging birector, Assam State . .

Development Corporation for other . .
Backward Classes, Gauhatl

AP ARk

12,0 shri Nawab Akramul Hussain,ACS
Deputy Secretary, Town e Country o .
Planniug Deptt, Dispur,Gauhati-6 :

e 2

o=
775

B T U —

13.5hri tlakhan Lal Nath,ACS ‘
Project Director, DRDA, Haflong,
Digtrict NC Hille

L4.Shrl Mriganka Mohan Das, hCSs'
Addl Deputy Comminnioner,Cachar

1S.5hei Tabiul Hussain,nCs

Uephty,Secrufnry,ngrjculture Deptt,
Dispur, Guwahati-¢

16.8hvi Arunoday Choudhury, ACS

Director, Land Requisition, hequisition
and Reforms, nmbari, Gauhati-1l

L7.shri Bari Prasad Chaliha, ACS
Principal pPrivate Secretary to the

Chiel Minister of Assam, Janata Bhawan,
Dispur, Guwahati-6

RO SR AR SO S

THLOShed Tara tath Gogoi, Aen _
Flavaaging Divector, Doitamar |

) ! . .
Spinniog Millg, hist-Bongalgaon

T9.shed Frailokya Nath Barkakati,hACS /o
Add) Deputy Comminsioner, hipha, - . <y
Karbi Angloung l)ist.ric:t,lu}npn| ;
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.ﬁ-' o - 20.8hri bebabrata Chakravarty,ncs
o . Deputy secretary, Political ‘Department,
Govt .of Assam, Dispur, Gauhati-6 cLT

C J-21.8hri subodh Ranjan Shyém;ACS P
e .~ Deputy Secretary to the Govt of NAssam, -
o Excise Department, Dispur,Gauhati~¢.

oy 4 22.8hri Sushil Kumar bas, ACS

SR ‘ < Deputy Secretary to the ‘Govt. of Assam,fL
S WPT & BC Department,

DiSpur,Gauhati-G,ff
C 23.8hri Dimbeswar Bora, 'ACS - .

e - ¥ Depqty Secretary to the Govt of Assam, -
P -+ Labour Department,bisphur,Gadhati-6 ot

24.Union of 1India

o

‘By advocatds St Bhuyan, ndvocate‘ceneral,hsﬁhm

BK Das, BRI i§
YK Phukan, ! '
TN Srinivasan, i
D Das, ‘
) o B Banerjee, Gn : :
. Co N, oy R T ' ,
: e Pl e, o RS I AT AT L :
: . St ﬁ 5""‘1;.’ ﬂ“&# vk #. SR A il ' x
: 'A ' ; ,. o i v ;’:_"’.:‘: ¢ ‘\’;, ‘» :‘ “:’?l“ '! I ‘ . :;,v" *
P .o : .owotrnise c;'vir;, RULE "HAVING BEEN' HEARD  LASTLY
] K O .y ONCTHET j24r1H Ay oF FEBRUARY,1995  THE - :
e b o ;. COURT PASSED THE FOLLOWING ': ' o e
| L - | i{ : | ;,: o .. o
B JUDGEMENT ._
S T : - o L :
AP Ve o This writ petition has arisen ayainst . . W
1 Yl the .Judgement and  order  dated '24.3.93 pasgied Dby . ) :
ey ¥ I . s
ot A , ! . -
. .. o . the Assam Administrative. Tcibunal in case No.l35nIn/ ™
4 P e R ' ' .
o 93 diemlianing the appeal filed by the petitionern '
fj{ '  and challenging;the notification dated 18th July,1978

issued by vtﬁe? Secrerary' to the Govt of' Assam,

T e wem e e

Personnel(B)  Department(Annexure-1v), Notification N e
. . - i ’

e ' . " dated thh“ May, 1992 ;ssucd b} the Secretary to. ?
; ;J' thé Govt.of Assam.'Departmgn;. of Personnel,Dispur ) é’f?
| (AnnéxufefXI); Notiﬁiéqt[on dated “29th huy,ngZ ‘ ‘ :EF
' lssued by the DcputytisgcretﬁryA to the Goytt~of . sz' f?
Assan, Uepartmong of. ﬂcrsonnol—ﬂ,Uispur}ﬂnn?xurc- ' ';u‘ S gf

Xi1) and against the order dated %.12.92 issued T
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the rpeowu ‘pondent No, 3

under  memg No.l\/\l’.l();?/92/303-
A(Annaxurc =XVIl) to Lhe writ petlLion

. i‘ !
2. R Both éhc pet'itlioners

Scrvice(Class—I) who were. - appomted on 20.4.77

2.5.77 «EeSpectively alongw1th

batch) on Probation, Subsequently they were

to the Senior Grade of the

as per the'provisious of Assam Civil service Rules,1960.

({or short the Rules, 1960)

aerving iny Senlor Grade pouts,

J. The respondents po, to 23 a1l

belonged to the acs (Class—II)

°of Rules, 1969 they can pe Promoted to Uxe /\CS(Class-

1. Du'ring 1977 the Govt of  Assam ip the Department

of Personnel' vide notificatjon No.AAA.S/76/87 dated

26.8.77 promoted six offjcers from ACS(Claa§~II) to

ACS(Class~I)(Junior Grade). During . 197g

wan  voeruitad o Aeli(Claun~1) Lrom  confirméd mnembers

Of ACS(Clags~1I) cither Ly promotion or by direct rccrult-

ment, Rule 4 of the Rules,. 1960 lays - down method - of

i .
recrultment in- the Civil service which irs made by (i)com-

petitive examination conducted by Assam Public service
Commission(apsc), (ii)by . Promoting  confirmed: members,

' '
of I\CS(lClass-II) and (ili)by selection, in  special

¢

cases from amongst the persons other than members of

S{Class-11), (iv)Government is  also empoweredy, to

s <
adopt such mothod ol recruitmnent o the scérvice, other
than those specified in the above Rules in consultation

with  the Assam Public  Service Commission,’ The ratfo
ol rectuitmnoent was J0% by promotion of the total number
of vacancies to be filled in (he year. This ratio was

made  50% i both direct recruitment  and by Dromotdan
[

vt o/

LY

belong to Assam Civill

and .

24 other candidateg (1977 .

promoted

Assam  Civi} Serv_ice(l\CS)‘ N

in March 1986 and preuently‘:

initially.

and under the provis.lons'

" no officer
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% . by amending Rule 4(1) of the Rules, 1960 vide notification \, ¥
] : .' . . ,' . ’
' No.ABP.163/69/24 dated 18.7.76 in exercise of powers. N

conferred by the proviso to Artlcle 309 of the Constitution

of India with retrospecﬁl&e[e[[ect from 1.4.1964(Annexure~

.

IV to the writ petition). After such amendment, -.ln'l .

the'year’l979 on the recommendation of the sele¢tion

committee, the .Personnel Department vide notification -

No.l\m?.zu/77/30 dated 26.9.79 promoted 28 officers

7.
7/ . . .
belonglng to ACS (Class-11) to ACS (Class-1) and. placed 1*
) - - - - - t
them on probatlon with effect from :

D.10.79(AanXUte~

V to the welt petition). Tthere vere no direct cncrulto

to the service. 1In the year 1980 vide notification

PNOGAARLYA/ZTN/20  datod 30, 12,00 gouvariment inftiaully ‘
promoted 32 olficers ‘from ACS{Class-11) to §C§(C1n9§-': ght '

) ’ ."& e
1) but the same was modified vide notificatdon, Np._}\mf'.gd/.

1 80/20 dated 4.4.01 and 35 officers belonging Eoghé$(¢{a§é;_:!f‘

’

' -11) were promoted to "ACS(Class-1)(Juniar Grade). angd =f.ﬁﬁ}-

réspondent ‘No;23 was alsb "included and accordiﬁgly

' ‘ . prowoted with effect from 30.12{80(Annexure—V1).' buring

1960 to 1977 total 77 appolntments wvere Tadc by g}rect

| recrultment under Rule 4{1)(a) of tltpe lules, 1960. .
i P o ' :

/ on the other !hand during this period ‘;59 officers ' from

P ACS (Clasn-11) weke promoted to ACS{Clamp-1). It 18

- v ‘
i contended by the petitioners that agalinst the 77 vacajncles

filled up by direct recrultment upto 1977 only 34 officers

should have been recrulted by Govt by tway Qf° promotion
frmﬁ ACS(Class-11) to ACS(Class~1) which have ‘in the

ratlo/of 30%(ie,77=34%=70%=30%). ' ‘.

In addition to the recruitment by promotion

from ACH(CHann=-11) Lo ACE G ann=1)  under  Hule  A4{1)(b) 7,
H ¢ B

Contdeseeo?/ a

4 . . B
Q‘L_‘L\ . PPN 2 |
. 4 . . N
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"the Govt also promoted officers from I\CS(Cla’f}'ss—II}

to ACS(Class-I1)(Jr Grade) on.,»’ad . hoc  banis bci’hg 98

; :
An number under the Assam Civil Service (Class~I)(Special

Recruitment) Regulations, 969 -

1969).

(For short the Regulation,

5. The stand of the petitioners in this cage

is that being direct recruits in - 1977 by virtue of

their appointment under Rule 4(1)(a) they are senior

Tegra to the respondents No.5 to 23 under Rule 19 of the

Rules, 1960. Rule 19 of the Rules, 1960 provides for

fixing seniority aiuongst the members of the service

v+ in the junior grade which is quoted below:
. .

"19.8eniorlty-(1)The seniority of members

of the service shall be determined according
to the order of merit in the list prepared
under sub rule(5) of Rule 5 or api\ﬁroved
under Rule 8,if the members join Eheire
appointments within 15 days of the r(;ceipt
of the order of appointment."Provided
* that in case a member is prevented from
Jolning within the sald period of 15 days
by clrcumstances of a public nature or
for reasons beyond the control, the Govern-
ment way extend it for a further period

of’15 days. If the period is not 50 ' extended

and the member of the service joins within
the period extended under sub ‘rule(2)of

ﬁule 15,his seniority shall be determined
in accordance with the date of joining:*"

MProvided further that the members of
the service recruited in  a year under
Clauses(h) r\;n'] () of KRS 4 nhall fsex
senior to  memboers recenited  in the same
year and in the  same  batch under Clause
fa) as Rule 4,"
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C(2)rhe membern ol the secrvice redrulited

on the same date under sub rule(l) of
N |

nute A4 ghall Dbe scnior to the members

! \ o of the dervice recrulted under sub rule(2)of
{ e

. the Rule 4." . — -

w(3)Lf the conf;ir.mation. of a member of

the secrvice 18 delayed beyond two yeors

;i ')‘ of g‘)robatlon on account of his fallure :
‘E: to qualrify for such confirmation he qhall ) ‘
. jons hin position in the order of peniority :
o vis a vis such of his juniors as may " be ‘2“
' Co } ' conxfirt\\qd carlier than him. WHis original k
'\ k ‘ % pohil;ion ghall, however, be restored . on §
v : ;E / . his confirmation subsequently." — . ‘
; ‘ T ' ' :
} i

pule 27 of the Rules., 1960 confers bowet

AN
ey

P ) 4 the Governol to dispense with any flules whicli is
t B} ' i
il 5§. 9 -quoted Pbelow! . _ . .
¢ f . . . .
el . » |
3 5’ - -
Y i '
(X3 : . . :
: ':\'- " power of -the Governor to dispense with -- -~
54 ‘ ; i i Q_r__lggl_ﬁ__iﬂi—&\—’}—g:’ where' a Governor ol
N \ , ‘i cok 5 '~ gatisfied with the purposes of any of i
' ' ' : : : SRR+ ;
; 8 R - tliis Rules given undue justice it7 may i
i vl N . ) . . Ao : “3.5. Alge
| E pe ordered to dispense with ©OF relax the“;'{;}%‘
g :, requirement of the’ Rule to suchi -extent iy ‘Wj;
‘ i and subject to such condition a8 it may f:'.’_ g
i ‘ considered  necessary for holding o
1. : oy ' AR
3 N }: ghe case is @ just and equitable manmer, ;zif
1 HEN Ve . : Y .'jf»:”,!.l.,
‘ ‘f‘ provided, that the case of any person phall;';#?;};j
. . I: i . r.; ..;
l» 'y not be dealt with any’ local laws avallable’ ‘i?‘
- : : i SRR
by ! Lo him that may .pe provided by any. of’ v
. ' \ . TR
\ ! l ! ’S , the Rulen. . . ., i ‘
: B FRRIA i DR e
. ; ‘ v
v . DI By Y 74
E 3 ‘ o R npparently the petitioners are dlr;'ect," ]
; b , , . ' T
| l‘ y recrulls of 1977 ~under Rule 4(1)t{a) of the Rules, 1960
1\ ‘ i and regpondents are promot-en of 'l‘)?")(renpondel:lt ti0.23
B . . .
\ : o _ is a promotee in 19801, he Go\?ernment(Department . of
\ : ' E‘ l personnecl) Ly notification No. 12/78/1 dated 20.12.78
| s ‘i ‘ ’ ' . . < < e ,
\' L clirculated @ provi:;.‘mnal scxuomty/gradatlon lxgt o_f
..:'..-.'Z,.,'-..ﬁ - - . . ; - :
|
i ' ' .
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ACS{Clann~1) officers as  on 1978 and objections were

' call.tfg»' for(Annexure-VII to the writ petitio"n). In the ié
now '::f_a\‘ﬁkl{“.l.ist si.‘.( off{lceore \«rl;o wd're promoted in the year "' E
Wolt 07 1977(vide Annexure-11f) were placed from serial No.246 : |
to 251 and the two petitioners- were shown at serial : ,'
) No.257 onwards alongwith othe‘r_ batchmates of 1977, g ,'l'

It is pointed out that as the -'respoudex—its No.5 to 23

2
Te oM A
£

L were stlll in the'l\CS(clnss—li)they vwere not included..
. i

{
o
¥
2

— . T —

v '\- B

S T

22

e —— e

) el T2

P8, Another list published on 29.8.80(Annexure-

'IVI.IJL) in which six promotee officers of 1977 were shown

against serial No.240 to 245 ;and names oOf the two peti-.

——

" tioners alongwith ‘their 1977 batchmates were shown

3 at serlal No.251 to 28L. In this 1list . the names of.

‘the respondents No.3 to 23 were shown much below the oo 5

§

petitioners between serial No.286 to 306 as they were

all promotees of the year 1977 and 1980, Similar gradation '

:1ists were published in 1981 and 1986 showing the ‘two ~ . :i
! jfwrit ' petitioners above all the respondents No.5 to . ]
WA .23, Again in the gradation list published on 1.1.87 (Annex-

ure-IX to the writ petition) both the petitionere _w;zx:e ’

" shown alongwith thelr batchmates between nerial RNo.132

te 166. Petitioner No.l Shri Laxmi - Nath ‘famuly was

i
// .

under guspension durimg the period from 1983 to 1986.

Therefore his name was included in the 1list of 1987

— ot = SO
»

afterwvards. The fact of showing both the petiticnhers

_..~.
.

. in the same serial No.135 has been clarified by #r A

. ! . : H |
. _ Bhattacharyya, learncd counsel .for. the- petitioner by 3

N submitting two notifications being notification No.AAA.43/

TT/00/35 dt 3.2.06 and dt 23.4.86 (Memo No.AAN.A3/77/PL/
} .

135-A) by which period of suspension/absence with effect

?fl.’Olﬂ J1l.1.83(afternoon) to 4.2.86 was revoked and treated ‘ -

as on duty for all purposes and  the same  wasg innued

Contd.....10/ |
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- "',’W'ith' the concurrence ©Of Finance{kstt-n)  Leptt
their endorsement No.FLE.409/86 dt 11.4.86. 1In

/ - .
1ist aloo name of the respondents were ‘shown much

the names of the two pc'titi‘oner.s.

rd I
. 1

9. By notification Ho.AAP.25/88/11
21.7.86 agaln nule - 4(1) was amended gubntlituting

followiny: ) : . . —_—

"2.In  the principal Rules, in Rule,edl-:“"
(a)for clause(blof sub rule(l),the f'ollowlng

‘shall be substituted, namely :-
1

.:‘3
D]

R

4

(lL)by promotion from amongst the I\CS(ClaBB- L

11) officers who have completed 5 yeat8~_

of continuous service in ACS{Class-11)
. on the first day of January of the year. = ‘-
in which recruitment is made. cor PR

! s
, i ! 1 :ﬁ'
. g ,

(b)for. the proviso to sub rule(l)the follg_‘,,,;
ing shall be uulmtitu\;ed. namely ¢- TR .;/-‘, .

:f : 4?-frﬁ.:
provided that the number of persons recruited,.
‘under Clause(b) in any calender year ehall '

be such as may be determlned by the Governor.‘ .

provided further‘ that the peraone receruited
under Clause(c) shall not in any year
exceed two and shall not at any time}» .-
exceed 9 per cent of 'th'e total strength L

of the cadrel " - C . e e
i; . A 10. Smularly another list in 1992 was pﬂished"
. : and in the .' s.axd list a#l:o'__nj’me of the two petitioners '
!“( * 3im’ﬁ,§}fg«gg_@: gecruits_ 3971, batch Were shown‘u

No.42 to 170 and thc ’ r,espondents " NO.S

R . ~
—- . \
. - "o

petween SCL Lal

e s

! ’ « Lo 23 were shown at qcrlal No 71 _¢ onwnrds[_{\_!_)_l)_cm‘;x.) o

et e e

e e

Contd. .o X1/ 1.
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;/ LL. By another subscquent notification, bLelny

notification Ho.ARP.173/91/9) dt 27.5.92(hnnexvre-xI

to tho writ pctltion)&hich,ls fmpugned in the writ. '~ "1
N petition, rcﬁpondunts No.5 to 23 alongwith seven others

were nhown to have boen promotoed frum'htﬁ(clnnw-ll)

to ACS(Class-1)(Jr Grade) with effect f{rom 31.12.77

and thedr senlority was directed to be fixed just above

Smtl Gayatri Baruah, ACS,seniormost officer of 1977

# direct recruit batch. The said notification partially e

- * ' ’ N i '
i modified the earlier Govt notification promoting the ; ?'J

. private respondentn to Class-1., By the sald notlfication

. retrospective promotion of the officers was made in

- relaxation of FR 17(i) in FR S(A). Oul of the seven

g 4

*persons apart from the private respondents No.5 to

' 23 Included in the list, one person who came f{irst

in the sald list had already expired, serial No.2 to

72

’ N
PR P et A x5 Aol

T and gerll No.27 had already retired from servico - '

-~

on the date of notiflcatlon. By another partlally modltiéd, -3 .
.notl[lcutlon'No.AAP.173/91/36 dt 29.5.92(~Annexure=X11) ; .é Z;?
respondefits No.5 to 23 were promoted to thg‘Senioé B g. é.% |
Gréde of NCS(Clasa-1) with effect from 18.3.86 in exerclse _ {;i v)jl
of powers .under FR SA. From the above discgssion, - ;gé }-g
it is seen that apparently the respondents No.5 to ‘éé.'l'%
22 were all promotees of 1979 and the respondent HNo.23 %i ? ;

i o
was promoted to Class-1 only in 1980 by the impugned zfv "‘%
: : P ‘
B . LN ' i
notification. These private respondents were shown }'; Q.E
to have been respectlively promoted with effect fromy, ;j "3
‘ ' ‘ : SR TS A
31.12.77 placing them above the petitioners in order bao g
of senluority. on c*quiry petitioners were informed ;} '?
that the . impugned orderMLﬁqﬁwag§§gguwén__pursuance of | -‘é . ;
the Uigh Court's order passed on lS.9.9l(hnnexure—X111)in/ Ly f
' o e T - , B
Civil Rule No.388%/9 By this court's order dated o ’ %
£ 4
/. 1
Contd.....12/ ‘
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15.9.91 tharwrit pv&z\l.&un Wi “ainposed of with” direction 5

' ‘to q,tsébos'e of the repr'eseﬁ\;ation dated 9"8.9'1 filed’

‘bQ' the ranpondent no.21  and 16 as writ pctitloners
¢5f that Civil jule, within @ period of two months by

:‘! .
i a speaking ordar and npnaruntly pctitloners were not

‘N st partios vO that civil prule. 'The respondent No.21 and

the writ petitionersd in the saia civil

and posting

16 who were

.l.mle no.3887/91 challenging the transfer

of on¢ smb i Gayatri. parual, the ﬁcniormoutﬁ officer

of 1977 dlrect recruitment patch as the Director of

i ~l;anguaqe 11\\p1ct\yet\L1L10|'\ which 18 senlor Grade pdst 0
of 1977 batch ‘ ' o AN \ RS
§ . TN of I\LS(Claqs -1y, %o which  the petitioners pelonged to. "; ‘_ '«‘
\ SR = . Sphein CAase was that Lhouqh they were ptomoted ‘to the. “'i' ! \ “‘
; ; I\CS(ClaSS"” in 1979 they ought to have been promoted',_ { ’%
i ) W in 1977 and that without fixing the senigrity, Govt',‘ ‘. , 1
| } had aPPOi"tEG'Said Gayatri paruah DY notx(;catxon ‘dated 5-? ! ’ E
\ o8 .
: 7.8.91 superseding the vrit petitiohers(rcepondents ] }‘
stant casc) In the gaid writ ;f 'iE: |

No.16 and 21 in the in

DA ‘pctitlé:n ghelr prayer. wag that they ghould be treated '...

e 2

¢ 1977 and be placed above the reSpondent o

——— Wi e e

as promotees o
(the 1971 direct recrult batch) . Though the repreeentutlon..f.;j f:ji

' was girected 'O pe disposed of -within two months from -
1 -

% I
‘ﬂ A,» \ _ ) receiptiof the itigh court's order, ‘the same was dlsposed

i ' oE' only on 30.5.92, on 'thc basls of prayer by the Govt

for oxtannion 6(. \:imc i1l 30.9.92. 1t is to be noted '.'z'-

- . that the lmpuqned der:/notltu_atlon of promotion was .“ .
| _ . ‘ publls shed  on 27.5.92 fe, three days prlor to dlsposal 2',_.=,
| ‘ of - the px:esentatxon. l\é stated above respondent “‘

Shyam alongthh 27 o[flcersu i}if ﬁ

No.21 shri gubodh Ranjan.

have been 9 iven penefit of zet}:ospectlve promotion'» T
i ° - . .. .
{ rom I\CS(Class—IL) to J\CS(Cl:\s_s—l)(Jr” crade)l, with

from 31.12.770 with Hx;.\\;ion.of t\;eir seniority j\ggt"

.
effect - fa
' ‘.

{
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aboves Lhe nontormoat direct recruit Of 1977 (Annexure-

XlV). ‘-

L
Petitioners being  aygrieved submi'tted appeal

before the Govgrnor under liuleilc of the NAssam Services

"(l).tscipline .and Appeal) Rules, 1964. while the appeal

came

B S

was pending petitioners to know that a meeting.

of the sclectlon committec, constituted under Requlation

i\

!:i: 3 of the Indian Administrative Service(Appointment

: by promotion).Regulation, 1956 was going to be held .

; “in the month of Auqgust, 1992 and that ‘pfticern from'
it .the ACS in order of seniority fixed by the 'impugned

T —
EERE=n-Y o4 -yl averomimeniptemremi A Y

and in that view of the impugned notification(Annexure-

. |
the petitioners cage would

—

231 XIIX) not come within the
zone of consideration for their promotion to the 1AS.
of the

& v e .
NAPmast R 6 ¢ o g O
s

Some of the petitiouers ‘of thls writ petition/1977 direct

—

P

B the retrospective promotlen order and fixation of senior-

He

N

[2)

"

i

."-E s

:[{: to take up for consideration the appeals pending before

: the® Governor cexpeditiously and (further direction was

: e uovernoer onperi i iovtAY. it :

b given to forwacd the names. of the persons under th_’g'.

: zone of consideration to the selection committee for
promotion to the IAS only after disposal of the appeal

T -
(Annexurc-XvI). The appeal. was heard and disposed of

after hearing both the sides. Petitioners' stand, in

the appeal was that the petitioncen were all along

L——
S

shown as seniors by the successive gradation list from
= 20.8.80 to 1.3.92 to whlch the private respondents
n did not raise any objection to the seniority list and

therefore guestion of seniority between the petitioners

settled, and that there

and the private respondents was :

contd., ..

.14/

‘order dated 27.5.92(Annexure-XI111) were to be considered

§ recruit batch filed Civil Rule No.1471/92 challenging -

v arerw— o ————

M . v
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wart no gunt i leatbon whatnoever to  rveopen the matter

|

t

..a"nd place the junior private rQS[)OlldQl'ltS

above

the

dated 1,12.92(Aunexure—xv11) the appeal was rejected.

o (

i

P N .

e e esae et .

petitioners with vretrospective effect. By the order’

einy  aggrieved appeal beiny Ho.l\'l‘l\LlJS/QZ vas f;lled

before the Assam Adwministrative Tribunal and the pame.:L 1"
I; . : :.\:."“i
) N € 25
was rejected by order dated 24.3.93(Annexure-XVIII). R “\
<0 ".':":ft_\.
- l . ! ’ ‘i’t
12. the respondents No.l to 4 filed affidavit‘-fg.?%%;
- ' IR E<r A
in opposition through Shri RS Chakravorty. Deputy Secretaty v’
R . : : Lt R4

(BN TE
X

to the Covt of Assawm. The averments made by the respor'\dent."
are that the writ petition is not maintainable as validity@fé‘:
of the notification ABP.163/69/24 dt 18.7.78 has been ;

challengad by the writ prtitioners in the year 199,3.‘“..,,5

" Attt s
- % N
et Dl 2
Ll . >

ic, after a J.np.?e of 15 years, and- on .the ooamas g:ound'”g

subsequent notification which %

Jityh'y

the challenge of the
wer; accrued [rom the said'ﬁotikicatioh cannot sustain,;ﬂf“}

Furgher averment 1is that as per ameJdm?nt of the que;ﬁt?;'
a(L), 28 offiécrs should have been initially. given‘rld Bk
thé due benefit of gromotion and seniority reopectively:;h,,

! : LR &
but could not be done due to certaln conntrointn (under=-, ‘..

line added). Only six officers -"were pfomoted ;1q 1977 'Q' y

a
while tha number of direct. recruits.were 4.

|

L

. . R4 "i
: . further averment is that Rt
13. The[.respondents No.5 -to, 23 were promoted ;.13

Lo ACS(cClass-1) with effect from 8.,10.79, that correct .

position of direct recruitment to .the_”ACS(Class~I)(Jt-'“ 'E
. _ : [T
Grade) were 01 in number f{rom the yeat 1964 to 1977;
inltlolly

thhat as  the private respondents  werd not

o
given due honefit of promotion and seniority, ‘they

were treated to be junior to the writ petitloncrs'prior'
to the retrospective promotion given to them; that

1 . — ~ .
no gradation list as claimed by the wrlt petitioners /.

Contd.....{il‘ ;
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has  Leep Publishey, The  groung for not Showing the
Sehiorjty of  the Private
o is that .

they were /‘not:

Fespondentg were gijyen by

initially given the

) le
seniority Xnmhxncmxnnak

to be Juniorg to  the Petitionery .
!

. Govt
the respondentsé as

duce beneci of bromotjiopy and

they were treateq

Prior |4 their Lespective Promotjon,
Govt
of seniority of the petitioners[respondents' stand
Petitionerg Vis a vyjg the Private
Hot settleq befora

Regardihg Claim

is

Promotjoy, that who, the Privage re
Dowith rotronpuctive ‘effect, the

Beniority of

all Concerneq was Settleqg and jip

that view of the matter
petitioners cann

ST el T e .

ot have any grievance; thut_thq bPetitionerg
foungd their Ecspoctivu blaces within

Qi

the zone of consider-
ation of

W

n.
A2

Committpen which

met on 31.3.93 for.
Preparation of the sele

- ————

ct list for

apPpointment to 1ps
by ‘Promotjon, Petitionoru'_njlegation have been decried/ .
a8 while they have Cxpecteg to De Selecteg to the IAS

they shoulgd not Nurture any grievance ag

R
[ B

ainst the Private ;
t
N
retr05pcctive promotlons, } ‘

have assertod. that

i Fespendent g, l)cfendlng the

the Officia) respondentg ag it yag
-. decided (o Promote g officers rétrospectively’ from

ACS(Class~II) to ACS(Class-I)(Jr Grade)
PR '

with effect

from 3l1.12. itment of . 1977, the

deserve retrospective promotion.
supérseded‘ in Promotion from Acs
(Class-11) to ACS(Class—I)(Pr Crade) jp 1977 ang 1979
due to ‘pendenc}. of procooding was subsequently promoteqd
retrospcctivcly from 1.9.77 on Conclusjiop of the depart-
mental procceding in hjs fevour, 1herefore,

27 officersg

deserveg retrospective Promotign againgt Shortfary
.
vVacancies jp the promot; N quota

. . [
A9AINSE  Aiprpet recrujt-

Contd.....lG ’ %
=ontd.....1o/
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ment

ol Lhat yoar, aAccordingly 27 offlcorn wore promoted

retrospect~ively from 31.12.77. oOf thdm 25 officers

,_"b'elong to unrescrved categorles out of the 28 officers
. 1

initially promoted in "197'9 and two officers whose names

were within the vacancies number ' in the

recommended.

’

and approved 1list of 1979 ..’ but were promoted in 1,980,':"'."

to their elimination in 1979 by the SC officers. .

due

14, Respondent No.20 did not file any affidavit
. AT
the Govt has filed an application praying for permi-:; ;

7ot ng
LT Y

. but

P ssion to reommend his name (who 48 holding the post '

‘e

of 1lndia for appointment in 1IAS by promotion. Learned iy

pramote -.."%7,
Ndvocate General insisted to allow the Govt to «appoint/: .

! ;
'_!;he respondent No.20 provisionally subject to the result .,
. f'
jof the writ petition. “This cdourt has expressed its!
' reluctaince on the ground that, as respondent No.20's
case cannot be decided separately on the face of the{]ﬁ{::':
" claim of the writ petition, entire matter requires e
decision " on . merit. Therefore the ‘writ petition has ' e
been taken for hearing. - YR L
N - PARY
< b
' . ‘ - e
) .¢ i 15. Mr RP Sharma, learned counsel for respondent ”ti
Wieo ' : - 1 'l
SR . ' t0.20 in his submission relied on the affidavit ;of .';
o ' . ' Loy
.}¥ official respondents and - filed counter argument also, " j;gv
! . : b . r
e From the submission of the learned counsel it emerges . = ,'
i that promotion i one i of- the -method " of recrfuitment i
. ', in NACS(Class-1) cadre 1n" the . senior grade which As '
’ ' i ' I . V . . oo " .-'.'-".
| "initial grade". The enhancement of 1 50% relating to SRR ‘
. ) ) ' o
promotion unhder Rule 4(l)(b) against the( total annual . ;
' s _ : . -
"y : vacancies filled wup by other method of recruitment, { {
' 1 . .
; This méthod was precedent prior to the notification v
it -~ v
. . {. -
Contd.....17/ b
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No.AAN.25/86/11 dateftd'!n.'l.tﬂ by whicvh Govt brought
more relaxation roegarding qualifying ycars of promotion
and number of vacancies to be filled up\by GoVt. That
fl:om 1963 to 1975 the ,in‘tex:esl:' of NACS(Class-11) co‘nfirmed'.

and otherwise c¢llygible officers’ promotional aspect

under Rule 4(1)(b) was con,tinuously " neglected. That

Govt changed the method of recruitment in NCS(Class~

e e v—.

11) by regorting different standard of examnination

15 Lo ‘unlike combined competitive examination which was- pre-
\ valent prior to 1975. That Govt resorted to bulk recruit-

ament in ACS(Clags-~1), which wag stagted from 1975 onwards,

i s without resorting to better standard as prevalent

II, %,3 : it before 1575. That due - to this bulk appointment an

‘ ;E i i officer recruited in 1964 quali(iedl to be promoted
{»? to ACS{Class-1) in 1972, but the Govt kept jover’ the

i' ‘j d matter resulting huge backlog to accumulate Aand ‘this

prejudiced and e¢ffected the interest of the Class-I1

!- officer and to mitigate ‘and futralise the injum;lcc.
“f i .and discrimination, enhanced the’ promotion gquota . to o
1 .‘50%. 'l‘l\a;; with -a view to mitlgate the injustice done/'" .1
2 i fto the Class-Il1 officers, the Gove aménde'd the Rule
5: ’tlliu 1978.' 1L is further submltted that, had they -been ~' K
!3 ‘."‘.: i-,nductcd>in‘ the Class=-1 by the year .1975—- they would }'{L"',
‘g‘ have been scnior to the direct recruits of 1977, le, .!'
3 the \wlL'.if:t petitioners. 1t is further submitted . that ..!'
: the (:1.'\.;11\ of the poetlitioners —¢that.  the Iotﬂ.ccru we_rle !
‘ given promotion beyond the quota during the period "_’
:'. priot tov/l97'l and that persons appointed'to NCS(Class~’ r :
1) under Rule 4(2) were alno promoted from :0lass-11 ‘
has no basis '
to Class-J/4 but the correct position is that recrultment .
under Rule 4('2) in distinct and different ‘and cannot
, be doubted as sromotion under Rule 4(1)(b) ’of the Rules,
1960, that sointment under Rule A(2) is': direct while -
. »
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under pule 4(].)(bi) are

by promotion apd  therefore - the
: ~petitioners! clajm is not maintainable, A
B . /
,!q 1 . P
R 16, Aftoy Mntifying g Letyogpective promotion
SE } the official

respondents ! have

TS

ground that L
f;f % Sy \vhen the private respondents were given their dye bpromotion a},’a"
‘.'} {: f%' iumlr t.wnlorlt)./ In the Junior grade had bgen considered. .. - }ju'
5?" 5 and  thereafter they were placed above the pctitioncra.,_‘. i ;E
" ' 'I\L'L'umi)L has been made to show that this was done tq:"':':‘:. x"" ;:
?' ' p lmplement this cdourt's order to dispose of the represent- . ‘ t

E : ation. Further, attempt has been 'made to s!xo;v, ’that’. :

,:;E ' 28‘ officers' promotion was um.de against the ‘shortfallvil e
P b of wvacancies in the promotion quota against direct"""f’.g-", 41
", ' recruitmment of 1977, Therefore sc/sy officers had Ii -

. . , e

; to Dbe promoted due to the coming into 'force of the | . ' ;
" . B R IV s fe
' , . Assam Scheduled Caste and Scheduled 'l‘rilges(l!eeecrvat.io/n, ; L :
!' ©of vacancies jn Service ang posts) | I\ct,'197,9 though '|, ?
1 they were much below of ‘the seniority list. ' '{T : ' :
A ' / ' o T T
‘% 17. » ’lihe private renpondenta. ‘ No.s 'to 23 haveli,{';f%-‘:':': : , .‘:
' ,,'.. filed their joint  counter Aaffidavit Ewhich has \beenir.syff
?:' I[‘ sworn b(y respondent No.5. 'l;txe gist of their averments ;“':’,'
I : . SERRIER

: L " ' is that in view of the amdement rz.xi.sing the gquota to ""'5
.I\: j; 50% backlog vacancies were  created ‘from 1964 onwardg, :3"
oo AR
. : and it \;:as obligatory on the bPart of the Govt 'to effect { :'!

: ; ‘ Promotion in those vacancies with nc.tl:essary. correction;‘ :
in  the yéar of promotion ang consequenti seniority ) f "

‘ ’ . ' 3

i . position from the cligible membeorns of NCS(Clann-11) ,;,
: and  therefore they were entitled to be coh:idcred ‘for' %

. promotion in those vacancict  occurring yca‘rwinc from’ ) '

‘ v 1964 onwards with [ixationvof their inter se seniority-'- . A

‘ position. llowever they were glven retrospectiv;? omotion ' /.

;: in 1979 with effect from 8.10.79 and subsequently given . ;

" retrospective px:omqtion with effect fro;n 1977 against . ,
il Cordie...19/ o
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. . . *
CHual numbey dircet recruils of 1977, 1he

stand

.of" the private respondents jg that though they were

senior in appointment, were not

of promotion ang seniority ang as such,

they were shown

1
junior to the Petitioners, They also claim that they
Were cntitled to e
s

they were given retrospective

promoted m‘uch before 1977/but,

however, Promotion against

the direct recruiément of 1977

aenior  to  the

petitionern; that they  natlofied the

ik . crietria  foy promotion even

4

before 1977 itself and

Sy ! ted
R E e S 1Y wora (g recommonded oy
AR Y Y :

“eproved  for promotion

by . selection committee. Their hon  promotion jp due

time was not due to their fault which was algo realised
.by the Govt ang thcrefoTe cannot be deprived of their
E §2 benefitg, Y : - - ’ -
R R it
' ,
i" ; .18, With thig backdrop of the cau?, the point
. :for- consideration comes before this court is whether
! .tihe retrospective promotijon of the private fespondents-
.?‘ by the impugned two notifications hag affected andg
. shadowed the right ang interenst of ﬁhct petitioners
!' and in thatlview of the matter, whether the amended
i ﬁule 4(1) of the ARu.les, 1964 required to 'be struck
| off.

19, Apparently, the petitionot"s" claim: for
I seniority above the private respondents comes out from

" the fact that they were direct recruits of 1977 batch

to ACR(Class~1)(Jr Grade) while the private respondents
at the relevant time ’

were ACS(Clasn-171) o!‘l',i.m-r::émm by dint ot direct recruit

above the private respondents they have score,ﬂseniorlty

over the later and that, actually, that position wasg

Contd.....20/
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-and this fact is conceded

'. Was  not determined . stating that-"their inter—se seniorf.'

- 20 -
u

r
i
.

.'l(huil;l:.m-l anl .'\cm:p.tcd position by all c:oncerned
from the pfovisjonal seniority
Tists which .were never objected or questioned by any
éoncer_ned- including th‘e private respondents who alleyed

to be agyrieved and effected, by such seniority 1list.

1

20. Admitted position is that the petitioners
were direct recruits of.1977 and there was no recruitment"j;"

either by promotion Ffrom confirmed members of the ‘ACS"‘.

(Clann-11) or direct recrult in '1978. The private respon<’

dents were given the ‘promotion in view 6f the am‘ér‘)dment""ﬂ
made in 197¢. Though by the notification dated 26.9.79

retrospective promotion wan given

.,

L S
ity will be determined later on". As stated above .as}:

] oo ;
per provisional seniority list the petitioners -along\:{itl‘l"l'.'_ i
other: persons of 1977 batch wereAshown senior to t:he’,E
private respondents being direet recruits, - In. 19:78-,,:‘!""
79 there was 'no direct recruit to the service and jf_as :"-;
néated above.ithe fpriv;xt:e respondents’ were promotees H

of 1979 and rcupondi:nt No.23 was pron.notce of 190660.

¢ , /

e

As mentioned above the provisional select ;!

list (Annexure-vII to the writ petltioni) was clrculated "';

[

an objections were called . - showing -the names of

ik

{ ; , von b
the petitioners at S1 No.261 and 262 respectively. and:. .
v . vl o4

llkewline nimilar '1980. 1981

gradation .1lists in and‘,',_E.‘

1986 petitioners were shown above the .respondents No.5 i

to 22, "The next ACS(Clans~1) ‘list wae
" 1l . .

111.87(Annexure~1X to theo

gradatlon of
published on petitlon) and-

the petitioners with their batchmaten woere nhown betwaen

/
_ Contd.....21/ i
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. Lay to 66, while Hatme g of
were thown at gy No.1gy and 1y “hd )
w'.'n.'l' fthowgy alt g Mo gy In OO yerye Grivelag
in

1992(Annvxuru~X) the pape of  the

Since 1992 Petitionery alongwj ), Other

A of 1977 were g

Appoary Lhat

ol the wrle put.ltionut:u alongwi),

q :of 1977 were settlegﬁulong back, Apparey
of theiy senior;ty in ACS(CIass—I) they
for considcration {or APPointmeyy to Iag

with Indiag Admjnistrative

@i‘fion) Regula

Service (hppoiney,

tion,l955.

Drasvoetia

As alleged this Position wa

*¥h eecetota

of issuance of

.173/91/33 dateg
hotifje

the fmpugney hotir
No.aap

27.5.92 p,
-231/77/38 gy 26.9.79,

and No.anp

which
ationg No.Anp

} dt 30.12.4¢

-94/80/28 dt 1.4.8).
\ and the bPrivate respondentg were bPromoteqg
i I){or Grade) with cffact from J1.12.77

their Seniority . be fixeq JUst above

bPerson of 1977 batch,

15.5.93,

The notification
dt a draft gradatioy list

of-
Officerg 1.1.93 was

as on publis

of the Privage Lespondentg Much above the wrg

'now}ng the tyo betitioners

at gij

Privage

direct

own gg Senior tq the Privat
whio woerg Berving Under (e 1977 direcy
P . -—
for a)) purposeq4‘From thing 4

thei)

the

No.aAn

hed {ixing the

respondcnté

“Hpondony No, 23

on

Ving ;nu)linhtu

petitioncrs and
othoy direcp reerufey ol 1977y WO o Shows abovye the
Private respundqntu. Thougy, the list was

provisiomal,
Lecruitg

e respondenta

Fecrufey batep

the aeniorihy ‘/‘

batchmate%

tly by Virtue
were eligibje
in accordance

rent by Promo-

S changeq in

ication dated

.the earljeyr

NO.AAP.94/BQ/2O

were modifjeq

Fo ACS(C1050~

and directing

nnniormost

7/91/39
ACS(ClaBo-I)
seniority"

t Petitionerg

No.58 ang 59 whereag -
Private tespondent g vere shown at. g} No.30 o 54, and
Cilled rop objections, it any, from the

ACS(Class—I)‘
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! . . . i
Oflflcorn berare 30.6.93  anq tccordingly Pctitioners ' - "‘:_-\.‘ ;
'-.‘ (¥ filed obj'oct‘ion, [ e
N LY : B . ¥ .
e . - B e
"i .).ﬁ:é‘] 7 ) L
! f;{‘f 23. C'mllﬁngi"g [ the Constitutiona) validity @ - i
\ W . ' .‘:‘ . : ;‘- ;i_ x
! % of the amendment of Rules, 196¢ Mr Bhattacharyya, learned : - g
| R i : , R it
A ‘ counsel for the Petitioners Submitted that two notifica~ ! ¢ E X
e Yelals s 1% :
i “:‘ 1y . . A fer . X TR
S KIS , " t.lollS", Promoting and - fixing Senlority  of the_ private.. sy ,r s
Pl i o T SRR SN S
Lo ;.;.:‘I respondentsg over !t;he 19?]_ batcen of direct recr.ultt_: 4 ”5 ; |
o N . TP I
h ~§ f to /\CS(Clusn-I). inclduinq the betitioners, in Purported ' . b o
o :1:: ) ‘ . .:"4 o v :"f v “.,‘
o ';L ’ exerclae of bower under amended nule 1(1) of the Ruleg ‘! i .
“ ,5‘ (Mnexurea-1y) |, conttitutionally 4,4 Tegally  invayiqg LT Z L‘f
8 ' . { . R £
vy t..l.._“ e g ¥
“‘ i in view of the fact of further amendment made to the diF _.{,;? K } 1
T . . R T ‘T ¢
-’l [; aforesaid rule by notification dated 2).7.86 No.l\I\I\.ZS/86/ A A S
: . , {
i ,"ll'{:,"- !
i 11). Thav Ly . 1986 amendment  ¢)ye fixation of quota of ' 1 .
f . I .
o4 . . . .. 1 . *
’} Promotion of ACS(Class-11) officers to ACs(Class-1) . . b
i ’ ‘ 1 ;
. ¥ i ,
; " Was left to the determinatjen of the Governor ang t:h.ere‘by i = !
b, ‘ T .
) i quota of 5@y of promotion in I\CS(Class~11) officers et ih
Y | ‘ i ey
[ to ACs(Class-1) repealed and that therefore, 197g amend-’ " | il
! ment of Ryle’ 4(1) of the Rules was no longer jj, the !
L 1
{[ ' statute l;ook O 27.5.92 ana 99 5.92, | ie, the dateg !
' ‘ . of .tEmulng notllicationg promoting the brivate Xespondentg . .
{ : . '
i : § o
‘.{ That this action of tpe frespondent govt has demolighed ° . v
. . )
¥ | g N -
, the very foundation ang towerstone of the "civi) Service* é b
iy . '
i concept as envisaged jin part-Xv under the captlion "service G f
i : -t
; under the Union and the Statesg", f{,
{.
lhl i
! . i
3: 24, Section 27 of - the Rules ag discussed has ’
! . ‘ . My
Y conferred undisputabje power on the Governor to dispense ' i:i/ }
! - i)
! with or relax amy rule where he g4 satisfied that ‘the i |
g
Operation of any of these rules caunses  undue lnardnhip, ) "' f
.o B T
; in any pParticular cage. The  long pending  grievances v /{ ,
: . . :'! i
) of the private Fespondents were found cogent who satislfied ';é, !
: ' ¢ ’ i
. i sl
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the Crtiterja for Promotion even

i

before 1977 itselr
duly recommong ed  for

. .and they Vopa Promot jon by .the
Sclectiop Committee and Pparent]y buik

recfuitmont
. by divect ﬁppointmont

Lron '1976 Onwargg to tne XES
(C.lcms—[) l)l.(,)ckcd thejir dvenue o

y)rbrnotj,or) * So far
as  the question of

suitability or any’ injustice is
Concerney, the . ge the Covernment -

to whether injustice

Nutraligeq - by amending the Bervice -

rule iy, retrospective effect. For discharging thig
responsibility it ig °Pen to the govt g take assigtance

by amendmeng of bParticular Service rule. 1p

case Higy Court jg not

Such a/-
Jjustifipg to sif a8 ap appealate,
court gpq call oy the recoz_‘ds for ronppreciating' the -
notingsg made ‘the Erzcords. It g Settled pPosition -

there jg o complainy

SO the papg of the govt
i

¢ourt i, the Matter of

of law that where of mala fidc
!

the interference of a writ

Promotjon etc made by the govt

¢
- is Uncalleq for, l’eti.tioners' grievance has noe Cmanateq

from t¢he amendeqd Rule (1) of the Rule, Certainly the
amendeg rule yag inserteq to Mitigate t:‘ho i.’,li'Juq.tl;i':ce _
done to the Private Fespondentg and it ¢ within -éhe a

competency of the Governor under‘ the Jay._ In. view ‘of'

the above reason find po ground to Strike of the

amendment ,

25, In the Case of pc Roy -ys- State of

(1988) 2GLJ 201, legality oL promotion of some jU(J£c4al

ollicers hgq becn_ra:"od before this coyrt challenging

the.retrospoctive elfec  of e Tripura Judiciaj] Service

(l)cterminat.i.un of Suni ity Rules, 1981, ¢ Yas  held

by thig court that

5 Lrameq under Article 309 or
[

4
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the (‘cmnl‘:il:ut:inn. af Une g

. the condit:ionu of

a govt’sérvant
o 26. In thei Case °f  Uniey °f  Ingi,
: - Mulmuty & Org, A(iv‘)ld) 5scee’ 150, quest jop wag raigeq ’
regarding pr’omotion 9iven to the Persopg of reserveq ;:
: ;..; Category, ¥ho yera superseding the 399rieveq ""petitioner ”fg
who {)elo;wged to géneral Catego.ry, '.by. amending Rule ) g' 11
;13. 13 of the Ruleg, Indian Stbtistical Sorvice(/\mcndmcn(:)‘ i{’f' t
:‘ % > Rules, 198y, The bersong reserved categoi-ies were "’f %
?‘l\ ; Fetervog {or .tr:hG SC/sr ;:g . .1‘
Reie: the Cgvt of India from,, é; ;
wa g challepgod on  the ‘;: .}’
Lerervat.ion, in Iespect of 2appoing-~ Ff !
by Promotj,, Was  not Permittag ij-:
Lrative Tribungy - alloweq ’
holding that e Teservey ' l! 2
(respondents 2 .to 9) in euperroation f f "af
of the Claim of the rqsyondent was againgg the rule /. f ;‘:‘i‘
but Promot i, already Jiven yag not disturbed but directeq .o :‘Lf
that the re?pondent be deen.ne'd to" have been pi‘omoted ;;! ':.[
!:o'cr-lll Lrom the Saine date" when the TYeserveg ca“tegory K ; . i|'§
s Persong Were Promoteg and Placoq above the respondents , ! & h;”" .
{\ in the nonio?'ity 1ise of Gt~1'11. " The Apey Cou;t in , ;F ,{‘ ,;
dppeal helq that the legislature and  the compgtent ~ ;! :ﬂ::l l'i
i authority Under Article Jog of | the Constitution: of ) i 'r’ ,';‘
!l . Indig have ¢pe bower o Make Jaug with retrocpeé::tive' f ?‘ ;.%
i effect, Thig bower, howovm‘-' Cannot |y, _uéed to jus_ti[y }; ;: !!i
the arbitrary, illega} or unconstitutional acts  of _;’ 4 ’il f
f lyeculuve whaon 4 berson is dcprive:l of ap ACCrueqg ri'ght - ; ‘.,'. ;
Vested op him Under , Statute Or undep the Constitut’ion - - ’ 1
_C\mu;\d._...(.z.";/ .
- | |
. ;o
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.b‘v 4 ’
o
an nucunnnrully chullonge Lhes Sdame ip Cour
ure Cannoy take away  the Sajid right ,
_”f‘obtained by enacting retrospective iegislnt

27.

of the_Government to amendments with

L I NEPRT Nt Ay v | gy Fergy

wilt] ¢y,

and vestegq right of the concerned}j

s necessary to set at righe

backdro

R L YR TP "
=t JRISN

PS of the Case,

g,
-

dateq 27

X1) by whicl wvere Promoteg with

effoct L1ron 31.12.77

from ACS(CJass~LI)

oy ST
X K
4 * )
P S i =3t

Fidncind ot v

nI)fixing their seniority above

the pet

admnittog Positioy is that tven in- th

firadatjiog list datedq 1.3.95 the Petitiope

at g1 No.40 Private

But Amx (he im

changed the

betitj
Srom pyp
mMonthg £ The

ail‘

three

gradation lists were

admittedly being not

fina] were

9eneraqa) information Subject to

fron the Concerneq affectod o[ficers.

of Seniorjty List, ¢, impugneg not

puh) ithes, when e POLIC i Oy W

belijer and impression that they Were

“Private rospondonts. Furtherp this Cour
L]

in Civi} Rule Nu.JUUV/Q2 dateg 15.9,9)

r(mp()ndf\n!: Jovt o, dinpose of e

e e

LN TYRY 1"

deviation.

respondents'
entire
Qrovisonal,
published
objection,
vWithout finalisétion
Undey-

Senjor

repre

i

t, the legisiae ¢
1 .
nd  the reljer :
H
ion,

ve competency !

retrospective

e ,m':r:ru'ml

Udicial reviey
From the

thig court’

t e m——

.5.92(Annexure~
rctroapective "' i
Lo Acs(clagg. ¢ ;

itioncrs. 1he,

e provisional
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IS  were shown ~
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pogned notifj-
position og
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\9‘ the  resnondent  No.1l6  and  21(writ petitioner in  the

(X ;

. », L.
above mentivoned Civil Rule) which wps:” disposed of ‘\
' 4

vt : . . 1T
belatedly on 30.5.92, - je,after issuvance of the impugned | |
1

nol:i[f.ical:i.on;; dated 27.52‘.?2 and 29.5.92., ‘This procedure: 3l

adopted by the respondent govt sSpeaks of its deviation’
. ‘ - \

from the admninistrative 'lfa,ir‘ness.‘ The allegation of .

.a
i ts

; mala , f(ide regarding p:gwotion by amending the - Rule .- :

éin 1978 on the part of“t%he govt may not be tenable ! |

| SC-
-

-

{ . . :
from the consideration -of {the grievances of the private |

e tae?

2L s S = -
.
3

TOURT sl

=1
AESC

rc:apondcnl:.s) but alleygation ~of Jack of adminlstrative’ - g

. '

fairnens and arbitrariness have its cogent rcanon  to p

- Il
]

which impugned notifications were issued . taking the - ° I °

i

1

: ¥ ' I
. B B | D 24 st Ao ot believe from the. conduct Jf the respondent govt by _ "‘
[ . . N i
!

f

|

i

!

}

’ % I advantage of “the amended Rule. ‘The petitioners were ° .
3 7 PR ] B ’ ' . ) -
i v rhown nanlor to  tha private respondemits  under  Rule | ‘ |
o | : ! . |
1 I ig N . :
" [k g 19. The petitiongrs were promoted Lto ACS(Class-1){Sr ¢
: ‘ i 1
] f . y
1 f Geade) dn Maveh, 1086, Hotiflcation dated 26.8.77 promoted }
: . ;

,‘h pUe il six persons  [rom ACS(Class-I1) to ACS(Class-1){(Jr Gr). ‘.jf"_," }
SRR : r,.iyﬁi:)' i . ) ) | . : a o |
] j{t : ‘h}i’gftssgﬁt‘g‘;f}‘}ﬁ and  siwilarly the private renpondents w‘cre promoted :l'l:"i ‘
. “ 4 . N M
";l o to Class-I(Jr Grade) subsequently after such promotion I ;

I ¢ L 1. .
N : . : B3

e of -the petitioners. b _ N é
Pt b , , SR i

v, ) ' . . . "',f "{

vy ‘ 1 s . 1 _:r:
L s VB
' '.';‘L Vs 28. In State of Bihar - -vs- Akhori Sachindra ~E1 Ha

. o AN

B SR . , : . : f

R Nathh (AIR 1991 $C 1244) similar point’  was raised for 3,5 .!

o { ‘ . . PR

. ]p . consideration of the Apex Court. In this case “the respon- . s

i " I
! ‘,\!"‘ ' dents(writ petitioner  in the High - court) challenged ; i ‘
' . . . v g
v “ " the retrospective seniority conferred on the respondents . ! e
! { R ) - . ,'. ‘
A (before the High Court) as arbitrary action, 1illegal i ;',
i S | e
‘ ‘ . “and  Inoperative. 1t was he ld by the Apex  Court  that — 7yy ;
i not . o ST T
{ .person can /be -promoted with retrospective’ effect from : t
. . / a8 :
1 a date when he wan not borne in the cm}r«:. no an Lo 59}3 '
' " ’ ' 3
! ' ‘ , adversely cffect others. 1L was settled ., that amongst A
| : | L
{ .
moembort of  Lhe same  grade  seniority irn recorded  from lody

I - . — - . -
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the date ol their initial '(.\,an:y into the service. l\ppd-

‘rcqtlyr in the case in hand when the pekitioners were

..\‘-‘i‘ecrnitcd directly on that date the private respondehts

s [
B

“«”” were not borne in the service in the same status and
of the potitioners

P

TTRTYY e

l, ;a category and status/was fixed as direct recruits. There °

; . i
“ N 1s force in the case of the petitioners that the impugned
i'} pug
it .
':.:‘_' notification/order was purported to affect the ‘seniority . ;
HER RN ‘ i
[ : Cr . .

] !i‘i iof the petitioners in the service for which they cannot i
%;ﬁ come Lo the zone of consideration for promotion for ! 'l ‘
143 _ , : : T
.;rﬁi ‘;thu LAGY 'hils Lbmpagned notitication han ylven the prioricy ! 9{/'f
1 Ul N ’ K [ ;
KRE X . '

’,l}gl to the promotces/private ‘respondents  to  the prejudice 1 ii
dlm :

N . : 7 { ‘

g,‘!": of the petitioners. l i o}
T S - SR B
S T ) i ) 1]

. .E , ‘ !
-; gf'!; . 29. However, from the counter affidavit of . } . l;

oy .
| " ok . 1. l
lg i the private respondents and submissions made on behalf i !

|
. !'-: ! ) ) | J
,l"{ i of respondent No.20 it is attempted to establish that ! =
L - \ ’
I: : they have a cogent grievance for promotion which was ;
P : A :
’iii ' considered by the. government and they were accordingly o .
e s A . '
;f : promoted  with retrospective coffect. Mr Bhattacharyya,

8 ¢ t
vy
l.if? ; learned counsel who insistently submitted. that seniority )

Lol . . i

if " has to be reckoned amongst the officials working as
HE . ‘ ’ ;

Vot o i

;li ACS(Class-11) of prowmotees from the date of their appoint-

’ 1
(]
' !_:f . ment to the said scrvice; that on the ground of mitigation '

1 . : ' ‘ .
of injustice under rule 19 govt cannot deviate from: ;

"
o the mandatory provisions of law: that ‘resorting on
! ‘ , the power and competency to amend the Rules b{y giving e
: L :
. retrospective promotion, respondent ‘govt cannot utilise_ ‘T, .
‘1 :J the iwpuygned notifleications for. the arbitrary purpose !
. ‘ M N
H . H

31 which hnn//affcctod the vested, accrued rights of “the . | KPR

: petitioners and these submissions have: sufficient f{orce

:! in the light of the decisions of the Apex Cpurt.'

. f ! i
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i 30. " In the case of Akhori Sachindra naey (Bupray,, i,
«\*3 Lhe Apex Court fin dlofini te torms hel}d tha.t the ocier
}; " or Promotion qiyven -liyi the qove g (. Private apyoilants
Wy ] , 1
gﬁ ‘ (private Feapondents fn e writ petition) rotr()tlpcctlvcly
bs L . : g
t Yo - \ \ ' ihA
2 i by Cixing Senlority could not be given under any circumﬁ'dk
‘l . )ﬂ!; ' * ,' :" :
o K . Stances, over the directl} recruiteg respondents, Pt I
. 4,1 [N il
i :" . { ’f ¢, ‘ ‘
i:f.;- HE " :iﬂ -
S S PR 41 . O 10
' ﬁr‘ h 31. In BS Yadav -yg- State of Maryana, (1980) " [4ty -
o) Ry i . . " - . ’ '.“ s
‘?'5 S Supple.scc 524 the Apex court held. that sipce the Govérnor ’WQ.J
E el .- . R
v' ": 4 : . . A . : N . : _‘l: -,.l "'
!: i : ‘. exercises the l’eglslatlve Power under e proviso: of . [ : -
. i A3 - . ¢ coe ., { 4
N Rt L LA
.| 55 Article 309 of the cConstj tution, it is open  to; him:. l ;
Rt 14 2 . T ’ ;
,‘f ) :%'; y Lo glvee relronpoctve Vparallon (g the _nuleg mada undor ¢ ; |
R "."- NI ’ i N R -
o : 'i;“ } “that provision. put the date from which the ryles are * . |
o HE . O
i j s it “made - Lo ‘operate must he shown to bear either from the '
‘g :f { !
s Z face of the

Y

rules oy by extensive evidence,

ryeaTy

reasonable

' nexus with the Provisions contained in the Rules,’
‘ 15 ) . !. Loy,
ok iz retronpective effect extends over,

i : ‘ C . ’; -
[ 1 . ' : A
| : M
1] FEC—. b
! f"‘. i; . i
H L ) t ;“.
la'g & 32, In State of Gujrat -yg- Ramanlal Kenahabla} "}:.

M [ ’

‘(.'? 0 . . A ;.

h }’fl Soni, (1983) ‘2scc 33, wherein question of retrospective i :
Q'. N i +
:f,j to appolntmont wag dealt ‘with, the Apex Court held that:. o
: L N ’
b l_!l: g 3 - -
33. 3}.“. : f t r !
;"‘5 l‘ "Wo are concerned with today's right not .
N l: -
i.: : Yesterday's, p legislature cannot legylislate . .
"' ) : today with reference to a situation that l-Q
: . b 2, - : ,
ﬁ; . , obtaiuned 29 yedr's ago and ignored the 1y
o :lﬂ ' < . . . : - s * [N
14 i march of events and~ the cons-txtutlopa-l LR
B T + ' , . , . i'. st
N ih : : rights accrued in the course of 3¢ years,- P
At ' ; . ' : . i
5 i'i ' g P That would .be most arbitrary, unreasonable b
"n A!’ N PN * ) . . N * .
T 2." R and a negation of history. ' S
R ¢ “ ' b
(R N _;‘ .:l ' 'i
- lz. ; ", had :
A o ' ; : F
/ L ’ N 33. The submission. of Jearned Ndvocate General it
b | i : o . , . . .
17 . ) roiteratmg the ’diverments made in the counter affidavit .
' 5 .
‘ o . that, private respondents could not 1y oﬂvenl promotion :
. - . .t
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lxn ACS(CJan-l) du
to MiLigate e i
above the potition
lists
effect to the right

able. From 1977 t

1993(15.5.93) was
instantly . this
Lpuegne notirficar
establish thejyp cas
of the Private
submission of the
tioners' c¢ase was

the selection

wvere all draft

admitted without any objection.

resp
1
|

Committee and

.
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¢ to somne constrnjptS'and for which

njustice
i
were

the retrospective fenipricy

crs Yiven, that the seniérity

Seniorjty lists which cannot give

S of

the petitioners, are not Sustain-

© 1.3.93 betitionerg: Seniority was

As no final list till

Publisheq, - with g Stroke éf pen,
Position cannot he di§turbed by the
fon.  1he rnﬁpnndnnt govt failed FO‘

e by Supporting retrospective seniority

ondents ahgye the Petitioners, Further,
Ilearned Ndvocate General that peti-
considered [eof promotion ¢o IAS by

that they did noy fall in the zone of consideration
for bromotion o IAs., betitioners: grievance caﬁnot
be bruuhgd auide that  due’ (o fntronpoctivo fenforfy
given by the impugned notificationsi, their interest

for consideration

over the brivatae
being direct
bPrivate respondents
right,

obligationsg

with that way.

3q. In the

Court [u@thor held

would De Plainly

brovisions, jy the
cannot become valig

fully relying on

Loam or the view

of . promotion
respondents,

recruits

~dnvaliq

to IAS. cannot get priority

Ndmitteq loﬁg seniority

prior to the

promotion of tpe

cannot Dbe disturbeq, Constitutiona)
and c¢onsequénces Cannot be. tampered

/

case  of ps Yadav(Gupra) sthe Apex
that a  Jaw vhich ig ‘made goduy,

as  offending constitutional

context .o[ the existing situation,

by being made retrospection. Respect-

these decisions of the Apex Court

that  the fiskation of senjority  of

Contd. .. 2230/
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Lhe Priva,, “Upondoy above the pct,itioners, . that
Ls, dirvect recrui;ﬁ of 1977 baten relyilng op the amendmentg
ol the Ruleg, AR AN 5 net BUstainaly) g by whiep petitf~
oners amJ'similarly Situategq other Persons |l of the batch
Iin'.\‘m honp Prejudicagd ‘illl(] J‘hvir. inl:or(.‘nt: and -scniorityi

htas been affectcd. The

,:l:' f; challenge of the ameﬂdmenf:'

%? . .“' i Of the Rule§ by the Notification dated 18.7.78 by the

i atnabie, g g, ¥

‘% 555 rr . oners /js NOL - sukta UUJ%L, ag d{qcussed abovem,

5:! "!" the Governg,: hing Powver ang competency dnder I\rtic:le ,
5}/ 309 or the Connt.: itution to ameng rules whth’ l‘Qtl’(?.‘ipGCtiVG
{;;-\ . f«.‘f!'(.‘c(:‘nn /i.': done  jp, the cang Private Ferpondepen,

.;ﬁﬁ.} : J‘f{w:Apparently the amenced Fule nas been made puiporting

;gﬁ . Lo undone to jnjuntico Caused o the Private respondentg

ggﬁ' who were Oothorwige Qualifiod ¢ their Promotion ?t

&;? gﬁ. that relevant time.  pye the purpoge of the amendeq

E?w : ruie has beep utilised_to deprive the inter se seniori?y

E ‘of the sdirect Fecruits - of "1977  for which~ respondént
i s : . _—

i15 ; ‘T govt failed to justify its action, Syﬁpatiétié consider--
‘.‘ ‘-“gv‘ ation for Promotion of Um Private Fenpondentg in wc].cbmod
.53 but the hostile consideration. Cannot be entertaineq
L’ ;' when | atlecen g)ye Interonyg of othery whone ffenlority
| :jf cannot: be breshed aside. 1p that vjew éf the matter
54 I¥ the amendment.of the rule under the Notiuvfication is } ;

l“; Sustained; but the 5mpugned notificution NO.AAP.173/91/93 - i gﬁ
= ;; dt 27.5.97 ¢ the hotification No.AAP.l?J/Ql/JGfdt 29.5,92 . .i atk
1 ' and  notificatjon No.l\l\P.lOZ/92/303—l\ dt  1.%42.9) are . ‘ f Tt

j; dquashed, e Peltitioners and njmjlnr]y mﬁj&un?cd Persong o { .ﬁ;

'E of  the 19;7 bateh sha); majintajin their ser:{o.:.iht;;——;iyove ) 25»
1 e L T A ‘ : _ i
1 ‘ Thee Jarivag . TeNpBondentn 44 the Promet fon g, 120 } :
- :; of cases, Scniority cannot bé a righ;. for bromotion, | %: ‘E;*
ﬁ ; ; but such’ persons have right to pe j, the zone of consiqer- A ! | y
..‘ 5 ation by virtue of their 'seniority. Consideration fér
; ' i : ' contd. ....31y




s . . .

promotion iy Always wilh the

., . [ . /
yovb:;  count's unly duty .
is" to review, in appropriate case, where allegation
r .
of arbitrariness and mala fide, injustice is alleged
which affeccts gpe accrued and vested right of a person,

o

35. M 'RP Sarma, counsel for the respondent

No.20 has challenged the maintainability of the writ

on the ground that the writ petitioners while
’

— s
—

29.5.92 !

petition

et e ———. -

challenging the notifeications dated 27.5.92,

i
and 1.12.92 and amended rules have made thejr grlovance i
relatdng to their consideration for promotion to 1IAs. i

That the interim order of this court dated 5.5.93 clearly

!
spelled out the intention and purpose of the writ petition }

in view of the matter the writ petition

—a—

‘ ]
is not maintain- _"
able and the Central

Administrative Tribunal is the
broper forum to entertain this petition. The ovubmlssion

of the lecarned counsel is misconceived and not sustainable

4 as the writ petitioners never claim promotion to 1AS,

“but claim their fixation of seniority and their inclusion
. \ v

in the zone of consideration for promotion to IAS which - s

“has - been alleged to

B T OBV

be vitiated by the impugned noti-

"fications, Similarly the non maintainability of: the

it et e e Sm——

Ewrit petition on . the ground of res judicata is not

Esustqinable as the Civil Rule No.1471/92 was

. “ [
et s M s Ak + e e e
.

not decided

4 on merit, only disposed of
) .
eal of the writ petitioners.

with direction to dispose
of.the representation/app

‘Further the Misc case filed by a

3 _a_batch _of 19 similarly
.Situated persons of 1977 batch to implead them in - the

—s o0 Ao

Instant Civil Rule alongwith

the writ  petitioners
was allowed. It is arguc’

—

that one of these._19. added

i 4

wril potitioners Shet L0 Saikia was o the plaintiff _in

the Title suit No.295/92. In  Civil revision _ No.91/93 i

. : \
e e e e e e e S
e

the maintainability of the suit was questioned and

Contd.....32/
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this court lu.'.l;l that the sult was not maintainable.

This  order  of non-waintainability of the Title guit-
P

on the nature of the suit cannot bar the intervenor

petitioners to invoke court'n jurindictlon for challenglng

‘thae revarsion of senlority and their right of inclusion

in the zone of consideration for promotion. Apparently
' | O
the Misc case for impleading them as intervenor petitioner

wan i lad wﬁ:la u View N Lo minimise the flood gate of
e etin maem e sbra— aad - hidd
litigations which has been avoided by .allowing them

~———

to  boe  included an  intervenor writ petitionerp  with

S S—

cthe principal writ petitionérs in this case. .
S—
36 The Misc petit‘ion. No.170/95 in this writ

petition filed by the éovt has been considered in the.

ilight of the decision arrived by this court in, this -
N R - ..

*Civil Rule. The reasons set out in this misc application

:is that in view of the order dated 5.5.93 passed by

this court govt appro.ach‘ed this court to take pcrmiesiori

——

’ao“-- - e

P e

e et s i cpnbcmanenann,

£
1,

_before giving promotion to the private respondents.

‘As  the Department of Personnel and “Training,’ North

W ‘Block,- New Delhi by  letter No.14015/12/94/A1S(1) _dt
. . \/"‘\/\,’ PP

20.10.94 informed the Chief Secretary, Govt of Assam
NN~

‘regarding Aapproval of the sclect list of ACS Officers

of Assam segment of joint cgdre of Assam and Meghalaya

containing names of seven persons for -appointment to

IAS by promotion, the name of respondent No.20 has’

fo(xnd the place at S1 No.l in the select, list approvef_}

by the Union Dublic Service Commission, court required
has

i i i : T C :/'allowed
to give permission for his promotion. This court/allowe

the writ petition for maintaining. the seniority of

. .
the dirvect recruits of 1977 borah  above the private

respondents.  Apperently, tWil et X  cannot restrict

the govt to issue direction aw o consider the promotion

Contd,....33/
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ne respondent o, 20 as Seniorj Ly
the -
of

Cannot e only/ E
» for promotion, ALl e
coitoria .

Priva tey Tespondentg

l awith the writ Petitionerg of 1977 batch have " ¢he
AQlonaw. T
.;'«J.(J.'lt to ‘be considereq for Promotion

y

thougy claim _for
promotion to (e IAS g hot 4 vested

e

~van.
——
= -

= :{;

right f.or ali Co

is ,'rejected. The

r'espondent I
———Z5%Ponden '

ef them, The application

- Yovet shaly reconsiqey

the ‘promotion Mmatter ¢q the IAs, "
51; j’ giving opportunity to aj] the Contenderg on senior_ity " ) 1
s:' bt e — Y e e m—— L .. i }
©ooalh basis so that they can come to e Zone ‘of Consideratijion L N |
] | 2 e A s o woieideration ’
}j ?‘ for Promotjgy, l_ ! )
SER _— N ( § ;
f {" : ] 2 ) ‘
] i ) : . ¥
g; - ¥ 7 37. In the Yesult e impugnod notil’ications- !
!’ ) datedq 27.5.92, 29.5.9) and  1.12.9; are  quasheq, The ' Y
1 ; :
o writ Petition jg allowed, po costs, ; '?
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' Number of Officers in Position
SL Cadre™ Senior Posts Posts under State ane, Direct Promo Total Direct Promodion Total
No. under State Ceotral Govt. | Deputation | Training Recruitment ton | Authorised | Recruitment Col (10)H11)

Govt. Reserve Resarve & Posts Posts Strength
! Junior Posz (CoL 7+8)
(SDP) (CDR) (SDR) (OR) (DR) (TAS)
(B49%of | (@20%0f | (@20%of (SDP+CDR+ ®Q | Dr+PQ)
SDP) SDP) SDP) SDR+OR-PQ) 33
13%
\ of -
- SDP+
CDR)
M @ [ & @ e ©) ™ ® © (10) an, 12)
l_| Andweradesh | 159 64 1 60 31 240 74 514 252 750 " 327
2. | Arunaczsi Pradesh 126 50 {31 2 174 58 232 186 55 241
: -Gea-Mizoram- i :
. Union T=ritories
[ 5. | Assamséegnalaya [ 10 [ = i s | = ] 156 | st 201 | 1 | (52 216
o | By | 22 | s 535 | a2 | 294 98 2 | s | e 346
s | Gume | 116 [ s i st | | 182 se | 2 | s | so 225
6 Homa | s | w3 | 3| 159 | s | 212 | 1a; {5 196
7. | Himechaizmdesh | 71 | 8 ] e ! 98 ['55 | 0 | o Y s |
[ 3 lrmmusXashmic | 6 Loy s | 2! 70 | 12 (z 2| 3 109
| . Kemesa | 7 1 g i 50 | 2 1S4 59 253 202 | sg 260
I 0. Kerv's [ s | s 1 = | 18 128 43 171 ET R 162
l in ’ MadyaPadesh | 204 e Iost | w0 | 282 95 377 303 | 9 397
| 12| Mahnem | 1g0 [ = 1 e | s | 264 84 343 69 | (&) 354
i B FMaaiperToou | 107 T = oo ] o 149 89 | 198 Ha | 47 161
{14 | Nageina [ 2| o s 38 N S REar 49
{15, | Orissa I os sl || 149 50 199 155 | 45 200
{16, | punje | 9 0 s | | 147 46 193 8 () 195
f ] Raissthan e 53 S % 191 1 252 18| g 237
18, | Sikkim | 2 n 7 5 38 s 33 7 | 39
19. | Tamilnadu [ s 0. @ 35 242 81 123 B9 [ o 317
20. { Utar Pradesk ] 271 108 94 54 401 126 52 22 l 113 535
21, Woest Bengal ' '_‘ 158 &3 40 31 219 73 292 24 73 297 )
TOTAL | 2679 1071 792 528 3815 1258 | 5073 3857 1134 4991
e —————— ———— B i - ‘ - e e - ’, - — N\
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ZC?JSEDI(‘A DRE STRENGTH QF THE INDIAN ADMINISTRATIVE SERVICE (AS ON 1.1,1998)

R a2 R 1

1

X1t

Authorced Cadre Strenath

‘! No of QSficersin Position

| Cedre Senior Posts Posts under State Junior Pest | Tramning Dircct Promo Totzal l Dircet Promotion | Towit
1. [ .. | underSiate Centrzi Govt. | Deputation | Resene & | Resenve Recruime | tion | Authorised | Recruitment Col
o | “I Govt. Resenve Leave (TR) nt Posts Strengih f (i
’ Resemve | (@.3.5% Posts (Col. 8+9) ; 112
f (SDP) (CZR) (SDR) (OR) | ofSDP) (TAS) |
[ {@42%of (@ 23%of | (@16.3% | (DR) (PQ) | (DR-PQ)
! SC?) SDP) of SDP} | (SDP+CD | (33 !
i ! ? R+ 173 9% .
f : 2 SDR+OR | of ;
| i +TR-PQ) | SDP+ i
; i | CDR+ :
? i | SDR+ |
‘ ! ! TR) : !
: ) () f (3 %) (6) (7) (8) (9) (1) ! (11 (12) (13) |
: i | aan
| in:ia Pradesh o | s 42 8 16 219 o3 | 5 5 st | oa
: ! ! :
z :
:' | |
2 x Aouenachal Pradesh 126 | S0 31 21 i 4 162 70 232 179 63 222
, -Coa-NMizoram- |
{ Union Territorics i i E
K , Lzzam-NMeghnlzea 110 44 3l 18 : 4 144 63 ‘ 207 ! 162 49 | AR
] 3 L 1
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194

39

98
96

51

113

145
188
214

171
260
327
292

79
o |
88

92
176
119

181
367
204

10
17

i
/

71
S

20+

6
1

i1
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e BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL o
~ CALCUTTA BENCH, W
CALCUTTA
REPLY STATEMENT ON BEHALF OF
RESPONDENT NO. 2 ¢
IN
o EA. NO. 811 OF 2002
IN

ORIGINAL APPLICATION No. 25 OF 2000

IN THE MATTER OF :

L.C. SINGHI | APPLICANT
VERSUS

UNION OF INDIA & OTHERS .. RESPONDENTS

Reply Statement of (Ms.) Molly Tiwari posted as Under Secretary in

the Union Public Service Commission, New Delhi. |
I solemnly affirm and state as under:

That I am an officer in the Union Public Service Commission,
Dholpur House, Shahjahan Road, New Delhi and am authorised to file the
present Reply Statement on behalf of Respondent No. 2. I am fully

acquainted with the facts of the case stated below:

hE
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That I have read and understood the contents of the above application

and in reply submit as under.

2. At the outset, it is submitted that the Union Public Service
Commission, being a Constitutional body, under Articles 315 to 323 Part
X1V (Service under the Union and the States) Chapter-II of the Constitution,

has to discharge its functions, duties and constitutional obligations assigned

to it under article 320 of the Constitution. Further, by virtue of the
provisions made in the All India Services Act,1951, separate Recruitment
Rules have been framed for IAS/IPS/IFS. In pursuance of these rules, IAS
(Appointment by Promotion) Regulations 1955 have been made. In
accordance with the provisions of the said Regulations, the Selection
Committee, presided over by the Chairman/Member of the Union Public
Service Commission makes selection of State Civil Service officers for

promotion to the Indian Administrative Service.

3.1 The application has been filed against letter dated 3.1.2000 of the -

Govt. of Assam forwarding Govt. of India’s order dated 30.7.1999 by which
the appointment of the applicant to IAS by promotion was rescinded.

3.2 The applicant has also alleged that the said order has been passed
purportedly with a view to implement the direction of the Hon'ble Guwahati

High Court dated 23.9.1995 passed in Civil Rule No. 1079/93 filed by him
alongwith Shri LN. Tamuli. According to the applicant, there is no direction

" in the said judgement for any revision of seniority of the members of the

Assam Civil Service so as to prejudicially affect the applicant or any
member of the Assam Civil Service belonging to 1977 batch of Assam Civil
Service; further there is no direction in the said judgement to review the
Select Lists of 1992-93, 1993-94 & 1995-96.
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3.3 The applicant has also stated that the permission sought by the Govt.
of Assam to promote Respondent No. 20 in the Civil Rule 1.e. Shri
Debabrata Chakravorty, was refused by the Hon'ble Court since the said
Respondent along with others were sought to be given seniority over the
Writ Petitioners and the interveners by the impugned orders. The Hon'ble
Court set aside the impugned orders holding that the writ petitioners and
interveners belonging to 1977 batch of ACS would maintain their seniority
over the private respondents. According to the applicant, on the face of such
refusal by the Hon'ble Court, one Shri Dibakar Saikia was appointed in place
of Shri Debabrata Chakravorty. Thus, there is no question of review of
1992-93 Select List and the consequential review of 1993-94 and 1995-96
Select Lists. The revision of these Select Lists was never an issue in the said
Civil Rule and there was also no decision regarding any such review by the

Hon'ble Court.

3.4 The applicant has further contended that he was appointed to the IAS
from the Select List of 1995-96. In the earlier Select Lists prepared for the
years 1993-94 & 1995-96, the case of Shri D.N. Saikia was also considered
but he was not included in the Select List since he was not found suitable.
According to him, Shri D.N. Saikia was not within the zone of consideration
for the Select List of 1992-93. As against the seniority position of the
applicant at S.No. 5, Shri Saikia’s position was at S.No. 10 and therefore he
was junior to the applicant. Further the SCM for preparation of the 1995-96
Select List was held almost a year after the judgement of the Hon'ble High

Court and as such, the question of reviewing the Select Lists of 1992-93,
1993-94 or 1995-96 did not arise.

3.5 The applicant has also stated that the number of posts to be filled by |
promotion in respect of Assam-Meghalaya Joint Cadre should be held to be
53 since the year 1994 and not 51. He has also contended that the
respondents ought to have created a supernumerary post to accommodate

hsGgle—

hmgﬂf‘it‘was”‘ Ieﬁ;xured




! iz
4.1 1t is most respectfully submitted that the factual position is that a
meeting of the Selection Committee was held on 31.3.1993 for preparation
of a Select List for promotion of State Civil Service officers to the Indian
Administrative Service of Assam-Meghalaya Joint Cadre, Assam Segment
during 1992-93. This Committee considered 30 eligible State Civil Service
officers and prepared a Select List of 10 names against eight vacancies |
reported by the State Government. The applicant was considered at S.No. 28
of the eligibility list and was assessed as ‘Very Good’ by the Selection
Committee. However, he was not recommended for inclusion in the select
list owing to the statutory limit on the size of the select list. Shri Dibakar
Saikia was considered at S.No. 16 of the Eligibility List and was assessed as
‘Very Good’. He was also not recommended for inclusion in the Select List
owing to the statutory limit on the size of the Select List. Shri D. N. Saikia
was not considered by this Selection Committee as he was not included in

the eligibility zone.

42 The next Selection Committee met on 29.3.1994 to prepare a Select
List for promotion of State Civil Service officers to the Indian
Administrative Service of Assam-Meghalaya Joint Cadre, Assam Segment
during 1993-94. This Committee considered 21 eligible officers of the State
Civil Service and prepared a Select List of seven names against five
vacancies reported by the State Government. The applicant was considered
by the Selection Committee at S.No. 21 of the Eligibiﬁty List and was
assessed as ‘Very Good’. However, he was not recommended for inclusion
in Select List owing to the statutory limit on the size of the Select List. Shri
Dibakar Saikia was considered at SNo. 9 of the Eligibility List and was
graded as “Very Good’. On the basis of this grading, he was recommended
to be included at S.No. 7 of the Select List of 1993-94. Shri D.N. Saikia was

not included in the Eligibility Zone and therefore was not considered by the

hs (P —
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4.3 The Selection Committee met néxt on 6.2.1996 to prepare a Select
List for promotion of State Civil Service officers to the Indian
Administrative Service of Assam-Meghalaya Joint Cadre, Assam Segment
during 1995-96. (There was no Selection Committee Meeting for the year
1994-95). This Committee considered 28 eligible officers of the State Civil
~ Service and prepared a Select List of nine officers against seven vacancies.
The applicant was considered at S.No. 9 of the Eligibility List and was
assessed as ‘Very Good’. On the basis of this grading, he was recommended

for inclusion in the Select List at S.No. 7.

44 Meanwhile, one Shri LN. Tamuly & others (Direct Recruit State
Civil Service officers) had filed Civil Rule No. 1079/93 before the Hon'ble
High Court, Guwahati Bench challenging the seniority of some State Civil
Service officers over direct recruit State Civil Service officers of the 1977
batch. The Hon'ble High Court vide their judgement dated 20.3.1995
disposed of the Civil Rule and directed as under:-

“_.. This Court has allowed the Writ Petition for maintaining
the seniority of the direct recruits of 1977 batch above the
private respondents. Apparently, this Court cannot restrict the
Govt. to issue direction not to consider the promotion of the
respondent No. 20 as seniority cannot be the only criteria for
promotion. All the private respondents along with the writ
petitioners of 1977 batch have the right to be considered for
promotion though, claim for promotion to the IAS is not a
vested right for all of them. The application is rejected. The
respondent govt. shall reconsider the promotion matter to
the IAS, giving opportunity to all the contenders on
seniority basis so that they can come to the zone of

consideration for promotion.” (Emphasis supplied)
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45 Thereafter, one Shri T.N. Goswami & others filed a Writ Appeal No.
94/95 against the aforementioned order of the Honble High Court. The
Hon'ble High Court vide their order dated 20.12.1996 dismissed the Writ
Appeal.

4.6 Before Shri D. Chakravorty who was included at S.No. 1 of the Select
List of 1993-94 could be appointed, the Hon'ble High Court of Guwahati
vide their order dated 20.3.1995 quashed the State Govt.’s Notification dated
27.5.1992 by which Shri D. Chakravorty was promoted to SCS Class-I
w.e.f. 31.12.1977 and his seniority was fixed above the seniormost person of
1977 batch. As a result, he lost seniority among the officers considered by
the Selection Committee on 29.3.1994. Therefore, the Govt. of Assam
requested this Respondent to carry out a Special Review (under Regulation
7(4) of the Promotion Regulations) of the said Select List to delete the name
of Shri Chakravorty from there. They also sought the approval of the
Commission for appointment of Shri Dibakar Saikia who was at S.No. 7 of
the said Select List. This Respondent considered the matter at length and
observed that Regulation 7(4) could be invoked only if a specific case of
grave lapse in the conduct or performance of an officer was made out.
Therefore, this Respondent informed the State Govt. vide letter dated
12.5.1995 that a Special Review under Section 7(4) was not warranted in the

casc.

47 Thereafter the State Government forwarded a proposal vide letter
dated 5.2.1997 for a review of the Select Lists of 1992-93 & 1993-94 in
pursuance of the direction of the Hon'ble High Court dated 20.3.1995. The
Commission agreed to review the Select Lists of 1992-93 & 1993-94 and a

Review Selection Committee Meeting was held on 18" September, 1997 to

b

review the said Select Lists.
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48 The Review Selection Committee first took upte the Select List
prepared on 31.3.1993 for 1992-93 and reviewed it on the basis of the
revised Seniority List. The Committee noted that the names of six officers
who were considered on 31.3.1993 were excluded from the Eligibility List
on the basis of the revised Seniority List and six officers who were earlier
not in the Eligibility List were included in the Eligibility List in place of six
officers who were excluded. This Review Selection Committee, therefore,
assessed these six new officers afresh and after adopting the assessment
made by the Selection Committee which met on 31.3.1993 in respect of the
remaining officers, prepared a Select List consisting of ten officers agamst
eight vacancies. The name of the applidant was included at S.No. 22 of the
Eligibility List for the year 1992-93 and he was assessed as “Very Good’. On
the basis of this assessment, his name was not included in the Select List as
officers with better grading were available and because of the statutory limit
on the size of the Select List. However, Shri D.N. Saikia, who was included
at S.No. 27 of the Eligibility List, was assessed as ‘Outstanding’. On the
basis of this grading, he was included in the Review Select List at S.No. 2.

4.9 The Review Selection Committee then reviewed the Select List of
1993-94 prepared on 29.3.1994. The Committee noted that the names of six
officers who were considered on 29.3.1994 for 1993-94 were excluded from
the Eligibility List on the basis of the revised Seniority List and six more
officers were included in the Eligibility List in their place. This Review
Selection Committee, therefore, assessed these six officers afresh and after
adopting the assessment made by the Selection Committee which met on
29.3.1994 in respect of the remaining officers, prepared a Select List
consisting of seven officers against five vacancies. The name of the
Applicant was included at S.No. 16 of the Eligibility List for the year 1993-
94 and he was assessed as ‘Very Good’. On the basis of this assessment, his

name was not included in the Select List as officers with better grading were

ﬂgiféliléﬁlefangi because of the statutory limit on the size of the Select List.
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Shri Dibakar Saikia who was included at S.No. 10 of the Eligibility List was
assessed as ‘Very Good’ and was included at S.No. 7 of the Select List.

4.10 As a result of the Review of the above Select Lists, Shri D.N. Saikia
who was not included in the original Select List of 1992-93 or 1993-94 was
included in the Review Select List of 1992-93 whereas Shri Dibakar Saikia
who was included in the 1993-94 Select List and was appointed to the IAS
from that Select List was excluded from the Review Select List of 1993-94.
As he was appointed to the IAS from the 1993-94 Select List, Shri Dibakar
Saikia was not considered by the Selection Committee which met on
6.2.1996 to prepare the Select List of 1995-96. Therefore, another Review
Selection Committee met on 8.3.1999 to review the Select List prepared on
6.2.1996 for promotion to the Indian Administrative Service of Assam-
Meghaléya Joint Cadre, Assam Segment to consider inclusion of Shri
Dibakar Saikia. This Committee noted that Shri D.N. Saikia, who was
considered on 6.2.1996, was included in the Review Select List of 1992-93
prepared on 18" September 1997. The name of Shri Dibakar Saikia, who
was excluded from the Select List of 1993-94 as a result of the Review held
on 18.9.1997, was included in the revised Eligibility List for 1995-96. The
Review Selection Committee therefore assessed this officer afresh and after
adopting the assessment made by the Selection Committee which met on
6.2.1996 in respect of the remaining officers, prepared a Select List
consisting of nine officers against seven vacancies. The name of Shri
Dibakar Saikia was included at S.No. 5 of this Select List. The name of the
Applicant was included at SNo. 10 of the Eligibility List and he was
assessed as ‘Very Good’. On the basis of this assessment, his name was

included in the Select List at S.No. 8. However, since only seven officers

from the Select List of 1995-96 was appointed to the IAS, the appointment
of the applicant to the IAS was rescinded by the Govt. of India vide Order
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List of 1996-97 by the Selection Committee which met on 30.11.1999 and
he was included at S.No. 2 of the Select List of 1996-97.

5.1 Asregards the Applicant’s contention that the number of vacancies in
the promotion quota taken into account while preparing the impugned Select
List was not correct, it is most respectfully submitted that the vacancies as
reported by the State Government while furnishing a proposal to this
Respondent for convening a Selection Committee Meeting are taken into
account by this Respondent while preparing the Select List. It is most
respectfully submitted that at the time of preparing the 1996-97 Select List,
the State Government had reported four vacancies including one vacancy
already taken into account by the Selection Committee which met on
6.2.1996 (Select List of 1995-96). Since this vacancy was already taken into
account, the State Government were asked vide our letter dated 16.11.1999
to intimate the correct position regarding the number of vacancies available
for the Select List of 1996-97. Since no satisfactory explanation was
forthcoming from the State Government regarding this vacancy, this
| Respondent decided not to take this vacancy into consideration for
preparation of the Select List of 1996-97 and the State Government were
informed accordingly. Further, in our letter dated 15.12.1999, the State
Government were asked to indicate the dates and manner of occurrence of
vacancies taken into account while preparing the Select Lists for the years
1992-93, 1993-94 and 1995-96. They were also asked to indicate if any
vacancy occurring in the promotion quota during the period 1992-93 to
1995-96 was not taken into consideration by the Selection Committee during
the said period. The State Government vide letter dated 12.05.2000, stated
that no vacancy was left out of the purview of the Selection Committees of
that period. Further, it is most respectfully submitted that any increase in
the promotion quota is determined by the Central Government in

consultation with the State Government. As such, the submissions made in
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s this respect by the Central Government as well as the State Government may
kindly be seen by the Hon'ble Tribunal in this context.

5.2 Asregards the applicant’s contention that his appointment to the IAS
could not have been -rescinded retrospectively, it is most respectfully
submitted that the appointment of an officer included in the Select List and

the cancellation of such appointment falls under the purview of the Govt. of

India.

6.  That on the facts and circumstances stated above and also the detailed
reply filed by the Central Government and the State Government, the

Hon'ble Tribunal may pass appropriate orders in the interest of justice.

hos @t

RESPONDENT

VERIFICATION

I, (Ms.) Molly Tiwari, do hereby declare that the contents of the above
Written Statement are believed by me to be true based on the records of the

case. No part of 1t is false and nothing has been concealed therefrom.

rified at NeswRelhi on jg-day of February, 2004.
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ADDITIONAL REPLY STATEMENT ON BEHALF OF

RESPONDENT NO. 02
IN
OX.A.NO. 811 OF 2002
- IN
O:A:No25012000
IN THE MATTER OF:
L.C. SINGHI APPLICANT
VERSUS

UNION OF INDIA & ORS. RESPONDENTS

I, N.T. Paite, solemnly affirm and state that I am working as Under
Secretary in the office of the Union Public Service Commission, Dholpur House,
Shahjahan Road, New Delhi and am authorised to file the present reply statement
on behalf of Respondent No. 2 (Union Public Service Commission). I am .

acquainted with the facts of the case as gathered from records and deposed below:

2.1  That I have read and understood the contents of the Memo in the above

Original Application and in reply I submit as under:

2.2 It is submitted that this Respondent is filing this reply statement for the
limited purpose of bringing certain important and relevant facts on record of this
Hon’ble CAT, Calcutta Bench. Hence this Respondent is not dealing with the facts
of the Memo in the Original Application in detail. The non-dealing with the facts
of the Memo in the Original Application in detail may not be construed as
admission on the part of the Respondent. However, this Respondent craves leave
of this Hon’ble Tribunal to file further and detailed reply statement, if found

necessary, at a later stage of the proceedings.
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$ 37 Itis respectfully submitted that the respondent has already filed a reply
" statement in the instant Original Application detailing the facts of the case and
provisions of the Promotion.Regulations. This respondent submits that Applicant
has placed some documents which he couldQnot placé at the time of filing the:
..Application.- This respondent has no comments to offer on these documents at this |

stage.

4, That save those points which have expressly been admitted hereinabove,

others may be deemed to have been denied by the answering respondent. '

5. That taking into consideration the submissions made in the preceding
paragraphs and also taking into consideration the reply filed by the State
Government and the Central Government, the Hon’ble Tribunal may be pleased to

pass appropriate orders in the Original Application.

!

DEPONENT

(w0 do ¥42)
N T.PAITE)
S /Under Secretary
# ar do v
UkKY Mupinc Sacvies Commision
o Sk e Dot

VERIFICATION

I, the deponent named above, do hereby declare that the contents of the
above Reply Statement are believed by me to be true and based on records of the

case. No part of it is false and nothing material has been concealed therefrom.

Verified this on the 31st day of October, 2008 at New Delhi.

Mo &‘W [ i | DEPONENT
fofosd iy o L Eme

G0 G Under Secreian

T I W R Rar I
Tho_ . _ _ Jnion Public Service Commission
R’—?\S’r vox r % Pt Novs Dot
CAT,

e oo Pravck.
Kefrake
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ORIGINAL APPLICATION NO. 250F2000 W 3%
ICA 33
PETITIONER :
'VERSUS
. RESPONDENT

WRITTEN STATEMEENT ON BEHALF OF RESPONDENT NO.1

I, R Vaidya{nathan, S/o (Late) TN Ramachandran working as Under
Secretary in the Debartment of Personnel & Training, Government of India, North

Block, New Delhi, . solemnly affirm and state as under:

That I am conversant with the facts of the case and competent and am

authorized to file this written statement on behalf of respondent No.1-

2. That 1 have read a copy of the Original Application filed by the

petitioner herein and have understood -the contents thereof. I hereby deny the
contentions made therein, excépt those as are expresély and specifically admitted' by me
herein. I crave the leave of this Hon’ble Tnbunal to make the following preliminary

subrmsswns before replymg to the OA para-wise.

- 3. At the outset it is submitted that the appointmeﬁt by promotion of the State Civil

Service officers of the Indian Administrative Service (IAS) is governed by provisions

‘contained in Rule 4(1)(b) read with Rules 8(1) and 9(1) of the IAS ('Recruitmént) Rules,

1954 (Recruitm_e‘n"t Rules) and the provisions of IAS. (Appointment by Promotion)

2

Regulations, 1955 (Promotion Regulations) framed pursuant to Rule 8(1) of the .
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' Recrultment Rules The rules and regulanons relating to recrunment by promotlon were O

!

'_comprehenswely amended with prospective eﬁect from 1.1.1998 and the case of the_
,".l."appllcant for promotlon to IAS Assam-Meghalaya is aned\,

R rules and regulatlons as they stood prior to 1.1. 1998. The maximum number of posts in
_'._T;,«.the State IAS Cadre that could be led‘by’jfdﬁdﬁon and selectxon is prescribed. in . | ‘

, Rule 9(1) of the Recruitment Rules. The selection and appointment of the bfﬁce;é o

the IAS is done every year with the select list of each year kept in force till the coming
into force of select list of Atlhe subsequent year on its approval by the Union Public

Service Commission.

4. - Thatin the IAS Andhra Pradesh Cadre, in view of revision of senjority of many
dofﬁcers in the State Civil Service, and in pursuance of the directions of the CAT Hyderabad '
Bench; a review selection committee was convened in the year ,1992 to prepare the
review select list of the year 1987 for promotion to theState IAS Cadre. The original
select list of 1987 stood prepared and operated against 13 vacancies and eomprlsed of
26 names, as the size of the select list was double the size of the vacancles in terms of
the then existing regulations. After the review, 14 more names were added to the select
list that became entitled for promotion to JAS mterpolated between ﬁrst 13 officers of
the 1987 select list already promoted from that list. This resulted in a position, m~whlch
27 officers were included i m the select list and promoted to IAS from a single year, after
creation of supernumerary posts in thelr favour by the Central Government, in order to
comply with the judgement of the Tribunal and their being assngned 1984 as the Year of
allotment.. When the .action was challenged in appeal by the Direct Recruit officers
before the Supreme Court"ill Gudur Kishan Rao Vs. Suthirtha Bhattachal‘ya and

Others (JT 1998 (2) SC 90), the Apex Court held thus:-

“...any regulation merely increasing the number of posts in Item-3
without corresponding increase of Item 1 and 2 (of the Cadre Strength
Regulations) on the face of it would be violative of the very mandate of the
regulation, under any rate it would violate Rule 9 of the Recruitment Rules...

..... Having considered the provisions of the Recruitment Rules, the Cadre Rules

and the Cadre Strength Regulatlons we have no hesxtatlon to come to the



5.

conc'iusio_n that the impugned Notification dated - 15® December, 1993,
contravenes Rule 9 of the Recruitment Rules and under the scheme of the Act..

" rules-and regulations, it is not possible to sustain the Notification in question by

giving any harmonious construction to the provisions.....”

«_.In view of the integrated scheme of the rules and regulations as. -
discussed earlier; and under the provisions in question since only 13 persons
would have been promoted to the Indian Administrative Sefvice from amongst
the officers belonging to the State Civil Service during 1987, the select lit
would have been. prepared for only 26 persons and the Union Governmem

~ would have promoted only 13 out of them.  The directions of the Tribunal m

favour of the officers belonging to the State Civil Service who were excluded
from consideration while drawing up the original select list for the year 1987
merely conferred a right of reconsideration and could not confer a right of
promotion to the Indian Administrative Service which would be contrary to the

relevant provisions of the integrated scheme. On the basis of the revised select

list of the year 1987, the Central Government could have promoted only the
first 13 of the list as the number of posts which ‘could be filled up from

" amongst the officers belonging to the State Civil Service in the year 1987

was only 13. But, .instead of following the aforesaid method, the State
Government and the Union Government proceeded to recruit by promotion of
those who were included in the select list of the year 1987. Such Act on the
part of the Central Government and the State Government is contrary to the

provisions of the integrated scheme of the rules and regulations governing the

service conditions of the officers belonging to the IAS......” (emphasis supplied)

review select list which contains the names of the total 40 officers in order of

-« _..This can be achieved by treating only the first 13 officers of the

- merit would be treated to be the officers promoted on the basis of 1987 select

list and their Year of Allotment may accordingly be determined. So far as the
officers from S.No. 14 to 40 are concerned, of the said-review select list of the
year 1987, while they would be permitted to continue in IAS, such continuance
will not confer on them the right to count their seniority and Year of Allotment
but their cases will have to be adjusted in the subsequent years depending upon

‘the number of vacancies and the posts available. for such promotees, and therr

Year of Allotment would be redetermined accordingly........ :

That the sum and substance of the verdict of the Apex Court in the above-

mentioned case is that notwithstanding the review of the select list of a year

subsequently, on account 6_f revision of seniority in State Civil Service and in ‘pursuance

of the directions of a Court of law, if it becomes necessary to interpolate fresh names in

the select list of the year under review, the strength of the select list and the number of
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"of’ﬁcers who could}be promoted from the review: select list should. 1nvarrably confine

and be restncted to- the srze and appomiments made to IAS from the ongmal select hst \ K

only’ and those officers ejected out- -of the list will have to be adjusted / considered for {,‘,

appomtrnent to the 1AS, subject to the avaﬁabllxty of vacancies in the select list of the \

A'\ subsequent years. In terms of regulatron 5(4) and 5(5) of the Promotlon Regulatlons the

| _ S inter-se position’ of every officer mcluded in the sultabnhty hst prepared by the selection
| committee for appomtment to IAS, 'should conform to the updated merit grading of
such officer as a351gned by the Committee on an overall relative assessment of his
- service records upto the select list year in which he is considered for inclusiori i in the
. list. Thus; on account of the above-mentroned review in case it becomes necessary to
_ interpolate names in the review select list, the addmonal names of that list cannot be
simply pushed down to the select list of the subsequent year, without‘ascertaining his
relative merit for inclusion in the list of the subsequent year on the basis of his ACRs
upto that year. It is therefore subnﬁtted that the concerned officers are cons’idered for
placement in the subsequent year list by an overall relative assessment of their service

: records'byf the selection committee by a review of the subsequent select_iist and so on..

6. That in the caseof Assam, consequent to the revision of infer se seniority of the
State Civil Service officers of Assam by the Government of Assam in pursuance of the
directions of the Hon’ble Guwatiati High Court dated 20.3.1995 (and not 23.9.1995 as
incorrectly indicated in the impugned order dated 16. 1.1998 on account of typing error)
in Civil Rule Ne: 1079/93, a review selection committee for Assam was convened by
the Union Public Service Commission on receipt of proposals to that effect from the
respondent Government of Assam to reconsider and review the 1992-93 select list and
) 1993-94 select list for pror_notion to IAS Assam-Meghalaya Joint Cadre. The process of
review was carried out .by the selection committee strictly in terms of the ratio of the
judgement of the Supreme Court in G.K.Rao’s case ‘d_is"cussed abo.ve: and on-approval to
the review select lists of 1992:93 and 1993-94 by the respondent Union Public Service
Commission, speaking orders . were passed by ‘this Respondent. vide . Order
No.14015/14/97-AlS(I) dated 16.1 .1998;_(Annexure to the OA). |
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7. . In terms) of the prmcrples of preparatron of review select lists detarled above,

" Shri Dhrrendra Nath Saikia, ACS, was to be included aﬁ'esh at S. No 2 of the 1992 93

" select list and the cascading effect of such mclusron resulted in ejectron of Shri Dibakar

Sarkla the last ofﬁcer appomted to IAS from the ongmal select {ist of 1993 94 out of . - .

" the review select list of that year for promotion to IAS. THe select list of Assam did not
" meet during 1994-95. The subsequent 1995-96 original Comrmttee did not consider Shri

-/ Dipakar Saikia since at that time he stood promoted to LAS from the original list of

:
/
i

/;

1993-94. A review selectron comrmttee was, therefore to be convened to review the
- 1995-96 select list to consider case for promotlon of Shri Drbakar Saikia from he 1995-
196 select list for Assam. On the basis of the recommendanons of the review selectlon
committee for 1995-96 that met -on-18.9.1997 and which was approved by the Union
Public Semce Commrssron on 16.7:1999, Shri Saikia was mcluded afresh at S.No. 5 of
the 1995-96 review select list and was due to be promoted to IAS therefrom. This had
“the cascading effect in the matt‘er of appointment -in respect of the apphcant ‘who was
included at S.No.7 of the orlgmal select list 1995- 96 and had moved to S.No. 8 of the

review select list of 1995-96. -As the original select. hst ‘of 1995-96 was prepared |

towards filling up and operated against only 7 vacaneres in the promotlon quota of the
Sate Cadre and the officer included at S.No. 8 of the original list did not become
entitled for appointment to 1AS from that select list, the applica_nt too did not become
entitled to be promoted to IAS from the reviewv-select List of 1995-96.

8 That in regard to the question of vacancies for which.the select lists were
prepared and operated by the respondent State Government from time to nme it is
submitted that the original select list of 1992-93, 1993-94 and 1995 96 were prepared

- towards filling up 8 vacancies, S vacancies and 7 vacancies and the maximum size of

the select list in terms of the Promotion Regulations in respect of these years was, 10, 7
and 9, respectively. The 1992-93 select list was operated by the State Government and
appointnients notified by the Government of India on the recommendations of the State
Government in terms of Regulation 9 (1) of the Promotion Regulations only upto

S.No. 7 of the original select list. As such the officers at S.No. 8 to 10 of the-original

o

T '@“ -
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- the original select list by the Commlssnon These 6 appointinents were made from the

list as also the kﬁ\{lew select hst of that year did not becorte entltled for appointment to -
IAS and were therefore liable. to be considered for mclusxon in the subsequent 1993-94.
hst "The 1993-94 select list was operated by the State Government in full and the
 officers at S.No.2 to S. No 7'in the original select list of 1993-94, exceptmg the officer
at S.No:1, Shri. D Chakravorty ‘who was declared 1ne11g1ble for promotlon, were -

N

promoted and appointed” to,IAS on the recommendations of the State Govemment

against the 5 vacancies for which the select list was prepared 'plus one unforeseen

~vacancy that came due to declaratiori of mehglblhty of the officer mcluded at S.No. 1 of

- 1993-94 original select list and same number of appointments-were notified from the
corrésponding dates from the review select list of 1993-94. -Shri Dibakar Saikia -
inclided -at S.No: 7 of the review list of 1993-94 was, therefore, to be considered for

inclusion and promotion to 1AS from the 1995-96 review select list.

9.

The 1995-96 selection committee to con51der promonon to IAS Assam-

Meghalaya Joint Cadre from the Assam Segment met on 6. 2 1996 and prepare a select

list towards-ﬁllmg up 7 vacancies vdurmg the period of 12-months from that date of

meeting of the selection committee in terms of Regnlation 5(1). of the Promotion

- -Regulations. The details of vacancies according to the information furnished by the

- Respondent State:Government of Assam are as under:-

S.No

B R I S R

Date of vacancy -

1.5.1995 (existing)
1.2.1996 (existing)-
1.2.1996 (existing)
1.3.1996 (anticipated)
1.4.1996 (anticipated)
1.6.1996 (anticipated)

1.7.1996 (anticipated) -

Due to retirement of (S/Shrl)

" D.C. Barthakur IAS on 30.4.1995

A K. Choudhury IAS on 31.1.1996

- O.M. Maheshree IAS on 31.1.1996

RK.Baria  IAS on29.2.1996
D.C.Pathak  1AS on 31.3.199
SP.Das  IASon31.5.1996
'L.K. Barua

IAS on 30.6.1996
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As regards the. antxclpated vacancy fallmg durmg the relevant perlod due to retlrernent

.. of Shri Hirendra Kumar Barua, IAS (SCS 86) on 13.12. 1996 the State Government
* "decided to fill up the vacancy by: selectlon from among Non-State Civil Service officers -

* in the State. Accordingly, the,ongmal selection comn_nttee for.-1995 96, which met on

15.2.1996, COnsidered the case of ‘Non-State Civil' Service officers of Assam for

’ appbintment to IAS by selection, prepmed the seleet list containihg the name of Shri

Badal Mitra Mazumdar, which was approved by.the Comrmssmn on 2.5.1996. The 7
State Civil Service officers ‘included in the ongmal select list of 1995-96 for

'appomtment to IAS by promotion’ upto Shri L.C. Singhi excepting Shri M.A.

Borbhuyan at S.No. 1 who was provisionally included in-the select list subject to

expunction of adverse remarks /- clearance of disciplinary proceedings pending against

- himand grant of integrity certificate. by the State Government, were considered on the

recommendations of the State Government and appointed to the IAS by Notification

dated 30.12.1996. The case of S/Shri. Bimalendu Bhattacharjee and Khagendra Nath
‘Buragohain included at the wait-listed part of the select list at S.No. 8 and 9 did not

become entitled for promotion to IAS from the 1995-96 select. list, as no vacancy
occurred in the promotion quotaef State Cadre during the .'relevé.nt- period for which the
1995-96 select list was prepared. In the review select list of 1995;—96,' due to inclusion
of Shri Dibakar Saikia at S.No.5 thereof, S/Shri Ritendranath Sharma, Laxmi Nath
Tamuly. Lall Chand Singhi (applicant) and Bimalendu Bhattacharjee came to be
included at S.No. 6,7,8, and 9 of the review select- list, respectively. By virtue of

inclusion of the applicant at S.No. 8 of the review list; as in the case of the incumbent of

the original select list at S.No.8§, the applicant also. did' not become entitled for

promotion to IAS from the review select list. Accordmgly, the Nouﬁcatxon dated
30.12.1996 appointing him earlier to IAS was rescinded by way of implementation of
the review select list of 1995-96 vide speaking order dated 30.7.1999.

10.  That while sending proposals to the Union Public Service Commission for
preparation of 1996-97 select hst for promotion of ACS oﬁ“lcers the Government of

Assam indicated that the promotion of Shri Dhirendra Nath Salkla to the 1AS for the

: %}
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'penod from 9, 3‘*1994 upto 10.2.1997 was adjusted against the retxrement vacancy of
‘Shn N.K. Dass IAS (SCS: 83) who rettred on 31 3. 1994 and lhlS vacancy was filled up

. later by promotion of Shrx M.A. Borbhuyan, whose promotxon to IAS was notified on " ‘.
- 10.2.1997 and as such creatlon of an Ex-Cadre post under Rule 9(1) of the Cadre Rules ‘

was resorted to for small periods to sustain the appointment of the said promotee officer

in IAS.

11. It is respectfully submitted that as seen from the 'p._ro.posals of the State
Government relating to operation of the review select list-of 1992-93, the appointment

of Shri Dhirendra Nath Saikia at S.No.2 of tbe review select- list was recommended by

vthe State Govemment w1th eﬁect from 9.3.1994. Whenever the select hsts of the

previous years are revxewed on grounds of revision of semorlty / Court directions, the

officers selected in the review select lists, approved- by the Commlsswn swap places
with those of’ﬁcers in the original select list in the order and with refefence to the inter

se position in the lists, upto the number of vacancles for thch the respectxve select list

- was operated by the State Govemment and appomtments notlﬁed from the original

_ select list. Accordmgly the 1992-93 select list for Assam was operated by the State

Government upto S. No.7 only, thmgh it was prepared towards ﬁlhng up 8 vacancies
during the relevant period. Thus, the officers included in the review select list of 1992-
93 could also be promoted to IAS-only against the vacancies utilized for appointment
to IAS from the correspondmg S.No. in the original list. In this’ manner Shn Dhirendra
Nath Saikia was promoted to IAS from 9.3.1994 against the vacancy against which Shr1
Patreshwar Basumatry, who was at S.No.2 of the original list of 1992-93, was promoted

on 9.3.1994. In this view of the matter, the action of the State Government in adjusting

‘the appomtment of Shn Dhirendra Nath Saikia to IAS by recourse to creation of ex-

cadre post does not follow from the application of normal rules; especially so, for
reason that a State Civil Service officer could be considered for promotion to 1AS only
against substantive vacancies occurring in the promotion quota and not in any other
manner, in terms of the statutory provisions in the Promotion Regulations. Thus, the

appointment of Shri Dhirendra Nath Saikia with reference to his position at S.No.2 of
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| v rthe renew select hst of 1992 93 from 9.3. 1994 d)d have the cascadmg effect of
: /‘adjustment and utlhzatlon of vacancies upto “the last vacancy ‘that was filled by
promotnon (v12 ,) the vacancy dated 1.7. 1996 due to retlrement of Shr1 L.K: Barua on
30.6.1996. The position was clarlﬁed to the Union Pubhc Service Commtsswn by this
‘» Respondent vide letter No.. 14015/40/99 AIS(I) dated 25 11.1999 (Annexure).

10. . In. view of the factual posmon explamed in the precedmg paragraphs, the
~ applicant is not entitled to the relief prayed for by him under the Rules

_ PARA-WISE 'REPLY:

Paras-4.1 to 4.4:- It is submitted that the Respo'ndent State of Assam- is wholly

concerned, whose reply may be teferred to.

" Paras-4.5 and 4.6:- .It is subn__titted that the appointment -of the applicant to the IAS

was notified by this Respcndent@ewith reference to-his position in the 1995-96 original

select list and on thé recommendations of the Government of Assam, in accordance

- with Regulation 9(1) of the Promiotion Regulations. On such appointment, his seniority

in IAS was regulated in terms of the provisions contained in IAS (Regulation of

Seniority) Rules, 1987, as amended from time to time.

‘ .PARA-4.7:-v It is submitted that the averments are matters of fact and hence need no

reply.

PARA:4.8:- It is submitted that the case for confirmation of the applicant in IAS after
satisfactory completion of service is governed by thezprevisions in the IAS (Probation)
Rules, 1954, after following the -profcedure laid down- therein. The copy of the
representation dated 2.9.1999 stated to ‘have been'subrnitted by the applicant was not

received by this Résp_ondent -forwarded the State Government.
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- Para- 49.- It-is, submmed that the circumstances in Wthh the GOI orders and. L
s "'Notlﬁcatnon No. 14015/24/98 AIS(I) dated 30.7. 1999 came to be issued were duly

incorporated in the speakmg orders issued by th.lS Respondent The order dated :
- 30. 7.1999 is a sequel to the earher orders and Notification No.. 14015/14/97 AIS(I)

B dated 16.1. 1998 (Copy enclosed as Annexure R.I). The select list-of 1992-93 onwards

promotions to IAS Assam Meghalaya Jomt Cadre ﬁom among ‘the State Civil Service

officers of Assam were rev1ewed by convemng a review’ selection committee by the

Union Public Service Comm1551on, consequent to the revision of mter se seniority of
" 'members of the Assam Civil Services in pursuance of the directions of the Hon'ble

-anahati High Court. dated‘ 23-9 1995 in Civil Rule No. 1079/93 (L.N. Tamuly Vs.

State of Assam). The seniority in State Civil Service is the foundatlon and backbone

based on which the su1tab1hty list is prepared by the selection comnnttee for promotion

~ to IAS in terms of: Regulatton 5(2), 5(4) and 5(5) of the Promotion Regulations and

which becomes the select list of that year when ﬁnally aproved by the Comrmsswn

- under Regulatlon 7(3) of the said regulations. The averments made by the applicant in

this paragraph may be seen from the background of the facts given herein above.

PARA-4.10:- It is submitted that the averments maoe in this paragraph are not related

to the cause of actlon with Wthh the applicant is aggrleved under consideration in this

" OA.

Para-4.11:- It is"submitted that the Respondent State of Assam is concerned with regard
to the issues raised in this paragraph regarding the seniority of the State Civil Service
officers of Assam and the Writ Petition filed before the Hon’ble GUWaha_ti High Court

‘in that connection by the applicant and other members of the State Civil Service. For the

veracity of the statements made in this Paragraph, the reply filed by the Respondent

StaIe Government to the OA may be referred to.

PARA 4.12, 4.13 & 4.14:- As already submitted, in reply to the averments in these |

paras it is submitted that the revision of seniority in the Assam Civil Service as a sequel

10 Y
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o the Judgement of the Hon’ ble Guwahati ngh Coun was’ reported by the State
- Govemment to the respondent Umon Public Serv1ce Comrmssmn as the basis for the |

review of pro'motrons to IAS Assam-Megha]aya- Joint Cadre (Assam Segment) from the

1992-93 select list in the nntral mstance which- resulted in. the review of the subsequent
seleect hsts of 1993-94 and 1995 96 As for the averment in thrs para that the Judgernent
of the Hon’ ble High clourc is n(otQ b_mdmg as he was not unpleaded as a party to that
petition in LN Tamuly.?'sz .ca'se,_ it is submitted that the Hon'ble Supreme Court in

.GeneralvManager South Central Railway Vs. A.V.R. Siddhanti (1974 (4) SCC 335)

. held-as under:-.

“ The employees who were: hkely to-be affected as a result of

- readjustment of the petitioner's seniority in accordance with the principles

laid down in the Board's decision were; at the. most proper parties and not

necessary parties, and the non-joinder could not be fatal to the Writ
Petmon : :

g Thus, the claim of the applicant that he was not a party.to the litigation in L.N.

Tarnuly’s case before the Guwahati High Court is not fatal or no way affects the
consequences of the decisions of the High Court in that case. It is submitted that it is

clear that the title of the applicant for benefits -of promotion from his service is not

delinked or independent of that of his seniors in'the State Givil Service and not being

party to the court cases affecting the seniority of his-;seniors in the Service cannot imbue

the applicant with benefits which do not flow to him under the operation of normal

service rules.

As for the facts of the case of Shri D. Chakravorty, the reply of the respondent
State Government may be referred to. It is submitted that due to his ineligibility for

appointment to IAS as a result of Court verdict, the: vacancy against which the name of

-Shri D. Chakravorry was mcluded in the original list of 1993- 94 was made available to
-consider the appointment of Shri Dibakar Salkra,_ the wait-listed officer downi -in the
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o onemal hst of 1993 94. The issue-pertains to the select list of the prev1ous year and th

| apphcant cannot dispute and caH it in issue, as these: \are not revalant for the purpose of

recruitment of the applicant for; appointment to IAS from the 1995-96 select list.

PARA- 4.15:- As already submltted ‘the review of the select lists for promotion from

State Civil Service of Assam for the year from 1992-93 ‘onwards was necessitated -

: adrmttedly due to rev151on of semorlty of the ACS officers, as per | the proposal sent by

the Respondent State Govemment to the Commxssmm in accordance with law.

. PARA-4.16:- It is denied that the impact of the review was&. imposed on the applicant .

with retrospective effect sinée the services rendered in IAS by the applicant till the date

. of the order was reqmred to be treated as officiating appomtment by a Non-Cadre

officer to the Cadre post under Rule 9(2) of the IAS (Cadre) Rules 1954 and all his

- claims regulated accordingly. -

PARA-4.17:- In reply to the averment made in this para it is submitted that the increase-
_in the promotion posts of the State IAS Cadre with »corresponding-decrease in the posts

that may be filled by direct recruitment by Notification dated 3 1 12.1997 by amendment .

to the IAS (Fixation of Cadre Strength) Regulations, 1955, have already come into force

. from 1.1.1998, consequent to a policy decision taken by the Central Government for the

three All India Services in this (égard. The judge‘ment' of the Jabalpur Bench of this

Hon’ble Tribunal was applicable only to the Indian Forest Service Cadre of Madhya

Pradesh but the matter was considered by the Respondént Government of India and a

policy decision in respect of the IAS and IPS also for com;ﬁutation of the promotion

quota taking into account the State Deputation Reserve and Training Reserve in

addition to the existing components of Senior Duty Posts and Central Deputation

Reserve had been decided by the Central Government. and' necessary amendments

enabling an increase in the promotion quota with corresponding'décrease- in the Direct

, Recruitment quota was env1saged from 1.1.1998. :The decisions were with prospectxve,

effect and its unplementatlon 'was staggered over a period of. three years from 1998, by
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material or relevant for the purpose of the present OA.

recovermg the excess posts in the Dzrect Recrultment quota on which direct I‘CCI'UIU»

' officers were in position by a process of attntlon The claim of the applicant for

promotion to IAS relates to the period prior to. 1.1. 1998 and he has already been
mcluded in the 1996-97 select list for promotlon to IAS approved by the Commnssxon, '
agamst_the vacancies of that select list year. In view of this, the averments in this para

relating to vacancies in the promo.tioni quota that were enabled after 1.1.1998 are not

¢

- PARA-4,18:- In reply to the a’vérmeht made in this para it is submitted that in terms of

the deﬁnmon of the term, “year” in Regulation 2(1)(1) of the Promotion Regulations,
the ‘vacancies of June and October, 1996 belongs to the 1995-96 select lists and the

“vacancies dated 31.7.1997 are anticipated vacancies of the 1996-97 select list year. The

Respondent State of Assam is concerned with the exact date of occurrence of the
vacancies in the promotion quota and therefore the feply of the State Government may
be referred to. As far as Union of India is concerned, in terms of the provisions in the
Regulation 5(1) of the Promotion Regulations, the. recruitment was to be made against

the vacancies existing and anticipated over a period of 12 months from the date of

‘meeting of the selection committee, and that was the only criterion for determining the

size of the select list by the Commission and the select list for promotion of ACS
officers from 1992—93 1993-94,1995-96 and 1996-97 for Assam had been prepared by
the selection commmee and approved by the Union Public Serv1ce Commission based
on the information in regard to vacancies as furmshed by the Respondent State of

Assam and in accordance with the statutory provisions in this regard.

PARA-4.19 & 4.20:- In reply’to the averment made in this para it is submitted that the

claim of the apphcant for promotlon to 1AS is contingent upon the number of vacancies
avallable in the promotion quota in the Assam Segment of the IAS Assam-Meghalaya
Joint Cadre from year to year. The incumbency or the -number of posts in the Direct
Recruitment quota is not directly related to this cause of actioﬁ,;nor it is the case of the

applicant that he should be appointed against a post included in the Direct Recruitment
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“quota It is respectfully submmed that the averments made bv the applicant in this para\ |

) are irrelevant and out of context'in regard to the. substantlve claims of the applicant at

issue in the OA for promotlon__to TAS. In view of ;he specxﬁcpro_vxs_lons of Rule 9(1) of

the Recruitment Rules, defining the number of posts upto which promotion may be

| made from the State Civil Service it is also not. possible to create supernumerary posts
" in respect of the posts filled by‘ recruitment under the IAS (Recruitment) Rules, 1954 in
g terms of the law settled by the Supreme Court in Gudur Kishan Rao Vs. Suthirtha

Bhattacharya and Others (JT 1998 (2) SC 90). The averments are, therefore, denied

- as baseless and untenable.

PARA-4.21:- In reply to the averment made in this para, it is denied that the impugned
order is illegal and arbjtrary and the same is known to the authormes ‘The Respondent
State of Assam is.concerned w1th the averments relatmg to the belated communication

of the order to the applicant. As already submitted, the impugned order is only a logical

and sequential outeome of the review of the select list of 1992- 93 for Assam which had

a cascadmg effect on. the subsequent 1993-94 and 1995-96 select lists from which the

app licant was onglnally con51dered for promotion to IAS.

PARA-4.22:- The averments. made by the applicant in this paragraph are not supported

by any documents / records.. The correspondence between the Union Public Service - - :

Commission, the Central Government and the Government of Assam had the object of
ascertaining from the State Government the details of the vacancies against which the

review select list of 1992-93, 1993-94 and 1995-96 were prepared and operated. In

reply to the query raised by the Union Public Service Commission and in the context of .

Government of Assam Letter No. AAL46/95/277 dated 2.1 1.1999, a detailed
communication wass sent by this respondent to both the authorities on 25.11.1999, a
copy of which is annexed to this reply as Annexure-R.1. As explained in Para-4 of this
communication, the confusion in compu‘t'ing the vacancies arose because of the action
of the respondent State' _Goverﬁment showing in their records the appointment of Shri

Dhirendranath Saikia at S.No. 2 of the review select list of 1992-93 against an ex-Cadre




post and temporary post created by the State Government under the Cadre Rules, which' \

was madmrssnble under the -relevant rules and did not reflect in the records of the

Cent[ral Government. - It was further pointed out in the ‘communication of this

‘ respdndeni that the appointment by promotion of State Civil Service officers could be N

madclr only aigalnst regular substantive vacancies in the promotion quota of the State IAS
Cadre under the statutory provisions of Regulation 5(1) of the Promotion Regulations.
It wz}ts‘ observed that the Respendent State of Assam in their records adjusted Shri
Dhirti:ndranath Sakia for the period from 9.3.1994 upto 0.2.1997 against the vacancy
causéd by retirement of Shhri‘N K. Dass, IAS (SCS:83) who retired only on 31.3.1994,
and thxs vacancy was later ﬁlled by promotion of Shri M A. Borbhuyan from 10.2.1997

to 282 1997 in order to accommodate the promotee officer. The action of the

\".
\
N

Respondent State Government was in violation of and contravening the provisions of .

the stéatﬁtory rules and regulations relating to appointment by promotion of State Civil
Servir;:e officers of IAS and therefore had no place in the orders dated 16.1.1998
notify'ing the appointment of Shri D.N.Saikia to IAS from 9.3.1994. As already
submitted, this Respondent went by the vacancy position” reported by the State
Government to the original seleclion committee of 1992-93, 1993-94 and 1995-96
while| operating the review select lists for these ‘years on their approval by the

Commission. The action of the Respondent State Government in reporting a different

~number of vacancies at the-time of preparation of subsequent 1996-97 select list was

liable |to upset the review select lists already prepared by the Union Public Service

Commiission for the previous years.

PARA 4.23:- In reply to the averment made in this para, it is submitted that as the.
Cadre IControlling Authority for the Service, the Government of India has to ensure the
application of the normal rules and regulations in regard to the recruitment to the IAS

by promotion only with reference to the ceiling imposed by Rule 9( l) of the

Recruitment Rules on the promotion quota and the actual vacancy position and material

records as furnished by the State Government to the Union Public Service Commission -

and the Government of India.



" PARA 4.24:- The averment made in this Para do ot call for the commerits of this

Respondent.

. . PARA 4.25:- It is denied that the mlpugned order is not sustamable and Liable to be set
“aside. It i is denied that the impugned- order is not iegally valid. 1t is demed that the
g apphcant is entitled to appomtment to. the service without reference to the apphcatron of

the normal rules and regulatlons applicable to such matter.

REPLY TO GROUNDS:

A PARA PARA 5.1:- It is demed that the impugned order is mot sustamable bemg devoid of any

substance.

PARAS2 & 5.3:- The Respondent State of Assam is concemed-.: vit is, however, denied

that the impugned order is not sustainable on these gr'ourxds.

PARA PARA 5.4:- The Hon'ble Supreme Court in General Manager South Central Railway
Vs. AV.R. Slddhantl (1974 (4) scC 335) held as under:-

“ The employees who were hkely to. be affected as a result of
readjustment of the petitioner's seniority in accordance with the principles laid
down in the Board's decision were, at the most proper parties and not

" necessary parties, and the non-joinder could not be fatal to the Writ Petition”.

- Thus, the clalm of the apphcant that he was pot ‘a partv to the lmgatron in

L.N. Tamuly S case before the Hon’ble Guwahatr ngh Court is not fatal or no way.

affects the consequences of the decisions of the High Court in that case. In view of this,

the grounds made in this para are not tenable

B T
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M_S Absence of mformauon on the part’ of the appllcant in regard to. the B

- - 1:; - Tevision of semonty of ACS bv the Respondent State Government is no ground. for{
L -

| ~ denying the consequences of ‘the operatlon of normal rules and regulatlons govermng

, b
i
his case for promotlon to IAS. :

A, -
N

PARA 5.6:- It is not denied that in terms of the scheme of the Promotion Regulations,

| the select lists are to ‘bfe, -'p.repgred every year and the vacancies occurring during such
-years forms the subject matter of the select lists i)fepared b’y.tlte.selection committee
for those years.‘ However; the appllcant has no title to be cqnsidered for appointment
against the vacancy of the subsequent select list lyiear With.reference to his inter se
posi_tion in the select list of the previous year, whlch Wasnot.-qp’erated by the State
Government from the original select list of 1995-96. 1f tlle.apnlicant is to be considered

for promotion to IAS from the 1995-96 review list .'aga_l_)nst the vacancies which_ are in

. the ptuview of the subsequent' 1996-97 list, hjs junlor.. Shri Khagendranath ~Buratgohain
at S.No.9 of 1995-96 review list is also liable to-be accorded a sumlar benefit, whlch is
not in conformlty with-the relevant regulations. It is submltted that the subsequent
; - ‘ select list for 1996-97 has already been prepared by the Commxssnon and any change in
. the status of the eppllcant, with re\_ferjence to thegl995,-96 revzew select list is liable to
upset the subsequent 1996-97 select list, which has; not been stayed or quashed by this
Hon’ble Tribunal and in which the applicant has l)een included at .S.No.2'ot the list. - As
already.submitted creation 'of supernumerary posts in the"-t)rom'otion quota is untenable

in terms of the judgement of the Supreme Court in G.K. Rao’s case.




Y

| PARA 5.8:- The grounds are demed

P}i‘i{ﬁi 5.7:: The, grounds e denied. '

i

:

‘:

PARA 8.7:-1t is denied that the nnpugned order has been passed in arbltrary and 111ega1

manner w1th the sole purpose of giving undue beneﬁt 1o the dearer and nearer of the ‘\,

: Respondems.,

PARA 5.10:- The grounds are dénied.

© PARA 5.11:- The grounds are denied.

PARA 6 & 7 No comments' '

PARA 8:- In view of the submlssmns made in the. precedmg paragraphs the apphcant

is not entitled to any of the reliefs prayed for in Para-8 of the OA.

'PRAYER

In view of the submi'séions_made above, th15 HOn'bIe 1:Tr‘ibunél, in the interest of
justice may be pleased to dismiss the OA as devoid of merit and pass such other order

;-

or orders as may be deemed fit in the facts and circumstances. of the case.

b ~ ' VERIFICATION

I, RValdyanathan s/o (late) Shri Ramchandran, do hereby declare that the
contents of the above Wntten Statement are beheved by me to be true based on the

records of the case. No part of it is false and nothi’_ng has been concealed therefrom.

PLACE: NEW DELHI FOR AND ON BEHALF OF RESPONDENT NO.1

DATED: 22.082000 - W

< N

DEPONENT



e "EEEL;EEL . ,
RN o , ' ) MOST IMMEDIATE/BY FAX ,&
v .o ASSOM | v _
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RS ' Government of India
.- Ministry of Personnel, Public Grievances and Pensions
2 j;jw; Department of Personnel and Training
B A North Block, New Delhi
S - DI . _
No.¥F.140156/40/99-A1S(1) Dated the 25th November, 1999

'ngfThe Secretary -
'\'TQJEUnion Public sService Commission
7% s Dholpur House ' e

L 147 1 NEW. DELHI | |
gﬁg(ﬁjnd Attn: Shri S.K. Srivastava, Additional Secretary]

'Subject:-"Selection Committee Meeting to the IAS of - Assam-
: : .. Meghalaya Joint Cadre, Assam Segment during tha . year
1996-97 - Representation received from. Shri L.C,

Singhi,

: KKK K K

sir,

é' ‘I am directed to refer ‘to .Union Public' . Service
jCommjssion Letter No. 6/2/99-AIS dated 16.11.1998 on the above
-§“2§ﬁ°t and to say as follows. ,

| Hahi1l

‘certain _issues on the basis of representation of Shri L.C.
8inghi, ACS as under:- : -

E :;L (1) "Shri LiT. Singhi has stated that he was holding a
1 .. cadre post of IAS even. prior to his appoifitment to IAS by
| ., Government of India:Notification dated 30.12.1996. Since
|
i

2. o It is observed that the Commission has highlighted

., his period of probation is already over, he does’ not . have f'

any 1lien in the ACS." Thus;-rescinding of the appointment

., the date of appt. to the service: and ,

’ -

U (11) That he may be adjusted in the State IAS Cadre on
©...30.12,1996 against the vacancies caused by the retirement of
; Direct Recruit officers, Shri A. Bhattacharya (DR:1962) on
© 81.10.1996 or Shri R.V. Pillai (DR:1962), failing which
ajainst the vacancy caused on 30.4.1997 due to retirement of
. '. Shri A, Malik,. IAS(SCS), regularising the interregnum
| ' botween 30.12.1996 and 30.4.1897 'by creating a supernumerary
: p>st, so that his confirmation in service is not disturbed.
3.1 In this connection the comments of the GOI on the
‘aboxe are furnished as under:- ’
g . : . o
L (i) Confirmation is.an incidence of service subsequent
;;.to appointment and is regulated subject to and in accordance
.,y with Rule 3(2) of the IAS (Probation) Rules, 1954. Unless
. .. &1xd-until an officer is confirmed in the IAS by Notification
. f om this Department, his lien in the substantive post in
/S remains unaffected. '

; ', Notification has affected his confirmation in service "from

, : _ : - e ' :qgilkf
Crks dFE 04D B B
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(ii) shri L.C.Singhi is a member of the - State ~Civil

- ‘~Service of Assam and his appointment to the IAS with

- M Ereference to his position in the review select 1ist of 1995-

b

gEvacancy. in the promotion quota occurring during the validity
®period® of that select list. Evidently, in this background
the¥ofificer cannot be ‘adjusted’ against the vacancies

111k #2IAS(SCS) on.30.4.1997 was outside the purview of the
#11995=96' Selection Committee for Assam which met on 6.2.1996.

This'tvacancy clearly falls within the purview of the 1996-97
zselect? 1ist for Assam which is yet to be prepared. That
xbeing ¥’so, shri Singhi is not entitled to be considered for

»%appointment .against that vacancy.

(iv) As the Commission is already aware, the  practice
of creation of supernumerary posts in matter incidental to
%'recruitment is long since been discontinued by " the AIS-II
-i’Desk “ as per the judgement of the CAT, Hyderabad Bench in
msSuthirtha Bhattacharya's case, which was upheld by the
yissSupreme Court also. : o
prm’w;"o" -
3./aLm % 1t may be recalled that earlier there came a - proposal
from* the Government of Assam for appointment of Shri Bimalendu
Bhattacharjee who was at S.No.8 of the original select list of
1996~96: "' (the position acquired by Shri L.C.Singhi in the review
selectilist:of 1995-96) and the proposal could not be accepted by
the 'GOI -for warit: of vacancy in the promotion quota during the
relevant periéd.  The detailed - communication vide
Lr.No.F.14015/4/96~-A15(1) dated 21.4.1997 addressed to the State

- Govt. and copy endorsed to the UPSC-would recall. Prima facie, ‘as -

ﬁﬁﬁss ~for ‘Assam can be considered only against a substantive’

5:-11) The vacancy caused by retirement of Shri A..

the Commission is aware, whenever the &slect lists of the past. - -

are reviewed on grounds of revision of senifority / court
directions etc., the officers selected in the review select lists
approved by the Commission swap places with those officers in the
original select 1ists in the order and with reference to the
interse:” position in the 1ists, upto the number of vacancies for
which the respective select list was operated by the State Govt.
and appointments made earlier from the original 1list. Shri
L.N.Tamuly at §8.N6.7 of the 1995-96 review select list was

adjusted and appointed only against the 1.7.1996 vacancy utilised-

earliaquor appt. of Shri Singhi to IAS.

4, ; With reference to the State Government
Lr.No.AAI.46/95/277 dated 2.11.1999 and copy endorsad to GOI, it
may be stated the statement made 1in pages 4-5 of that letter 1is

factually  incorrect. As may be seen from the proposals relating- -

to operation of review select list of 1992-93, the State Govt.
recommended appt. of Shri D.N.Saikia at S.No.2 of the review
select’ 1ist with effect from 9.3.1994. In terms of the policy
explained in the preceding para, the 1992-93 original and review
lists for Assam were operated only upto S.No.7 though it was
prepared for 8 vacancies and the officers in the review list were
promoted to IAS against the vacancies utilised for appointment
from the corresponding S.No. in the original list. As such, Shri
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o . : ,

" D.N.Salkia was promoted against the vAcancy against which §S.No.2
officer 1in the original 1ist (viz) Shri Patreshwar Basumataray,
was® promoted .on 9.3.1994. 1In case the appointment of Shri
D:N.Saikia to IAS was adjusted in any other manner by creating

 ex~-cadre posts etc., it is a mis-statement of fact for the reason
‘that - the promotion of State Civil Service officer could be made
"only against substantive vacancies in the promotion quota of - the
state IAS Cadre under the statutory provisions. In view of this,
the statement  that the appt. of Shri D.N.Saikia from 9.3.1994
from 1992-93 select list did not result in cascading effect of
adjustment. and utilisation of vacancies upto the last vacancy

- i (wiz) the vacancy dated 1.7.1996 dus to retirement of
‘sh.L.K.Barua on-30.6.1996, is absolutely incorrect, in.térms of
the statutory and factual rules position explained above. ¥

.

5. . The Selection Committee to consider and prepare the
1996-97 Select List for Assam is scheduled to be held :-on
'30.11.1999 and Shri L.C. Singhi is due.to be  considered for
promotion to IAS therefrom. In case of his inclusion. in that
selact 1ist Shri. Singhi is 1ikely to be reappointed to the IAS
by promotion from the due dates as also be conferred the year of
allotment in IAS on that basis accordingly.

6. In the circumstances it - is  requested that the
commission may proceed to prepare the select list of 1996-97 as
scheduled without _any change.

' ‘Yours faithfully,

.
I

R "R.VAIDYANATHAN
Under Secretary to the Govt. of India»

Copy for .information to the Chief Secretary, Government
of Assam, Dispur, Guwahati-781006 (Shri B.K. Gohain, Secretary).

R.VAIDYANATHAN .
Under Secretary to the Govt. of India

L ‘ LA, o
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0.A. NO. 25/2000
L.C. Singhi
c Vs.

“nion of India & Ors.

Rejoinder to the written statement filed

by the Respondent No. 1.
The applicant begs to state as follbw3:*-

1. " That the applicant has gone through the copy
of W.8. filed on behalf of the respondent no. 1 and has

mentioned the contents thereof.

2. , That, save. and except the status which are
specifically cited here below other-sgatement made in

the W.S. are categorically denied.

3. That with ‘regard to the to the statements
made in paragraph 2 of the written statement, the appli-
cant does not admit ‘anything contrary to the relevant

records.

4, In reply to the contents of para 3 of the



written statement it is most fespectfully submitted that
the Rule 4 (1) (b), Rule 8 (1)’and Rule'Q (1) of the IAS
(Regruitment) Rules, 1954 or the provisions of 14§
(Appointment - by Promotion) Regulations, 195% do not
provide for preparation of an yeaf—wige ‘Select List’i
Thé, Regulation, in fact, provides that the Selection
Committee should ordinarily meet at an interval not

[

exceeding one year. It should prepare Sslect List taking

~into account the number. of substantive vacancies antici-

pated in the course of next 12 months commencing from
the date of preparation of the Select Li§t. It would be

pertinent in this context to quote the relevant Regula-

tion 5 (1) of IAS (Appointment by Fromotion) Regulations

L4

N

"Each committee shall ordinarily meet at
intervals not exceeding one, year and
prepare a '1ist of such members of the:
State Civil Serviée, as are held by them
to be suitable fof promotion to the
service. Thev number of members of the
State Civil Service to be included in .the
list shall be calculated és the numbef
of substantive vacancies anticipated in
the course of thé period of 12 months,.
Commencing from the date of preparation of

the’list, in the posts -available for them

Contd.../~
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under rule 9 of the Recrultment Rules plus
twenty percent' of such number or two,

whichever is greater’.

In actual practice also select lists have been prepared.
\\—s

without taking into account the year-wise vacancies.

Sometimes it has left vacancies‘ .unaccounted and

sometimes even vacancies occurring beyond the period of

12 months have been filled up and the persons appearing
bl _

in the Select List meant for the previous year have been

—

-appointed to the IAS. Neither the'Government of India

nor fhe State of Assam had ever adhered to the Rules and
Regulations. THe following cases which your humble

applicant bégs to cite would prove this fact :-

(i) Shri Sasadhar Nath and Shri Ashutosh”
Séngdbta were appointed against the vacan-
cies caused onl.3.199% even though these.
vacancies were not taken into account
while preparing the_Select List for 1991-

92.

(ii) Shri T.Hussain and Shri D.B. _Cheiri
and Shri S.B.Medhi were appointed to TAS
and';their appointment was notified by
Government of India in 1989 even though
the vacancies against which they were
appoiﬁted wefe not taken into account

while preparing the concerned select 1ist.

Contd.../-



(iii) Even the Select List of 1993-94 did
not take into account the vacancy caused
due to retirement of Shri D.C.Barthakur
but still Shri Dibékar Saikia was appoint-
ed to IAS vide Government of India Notifi-
cation  No. 14015/12/95-A16(1) dated

~

25.5.1995,

(iv) The Select List for i996~97 ought to
have been and has been prepared taking
into. account three vacancies and accord*
ingly it contains 5 names, but even the
person at §1. 4 of the laid select “list
il.e. 8hri Khagendra Nath Buragohain has
already been appointed to IAS by Govt.
‘Notification No. 14015/5/97-a18(1) datéd
3.3.2000. | ' .

N

5. In reply to the contents in paragraph 4, 5, 6

and 7 of the written statement your humble applicant

- most respectfully submits that the case of Shri G.K.Rao

Vs. Suthirth Bhattacharya and others deals with a total-

—— T ——

ly different matter as the dispute therein was betweeﬁ

the direct recruited.las Officers and officers promoted

: from the State Civil Service. The circumstances concern-
ing that case were all the more different because the,

~Government wanted to appoint 14 State Civil Service

Contd.../-



\ﬂfficers in excess of the authorized cadre strength by
| .
| S

‘taking recourse to an amendment to the Cadre Strength

Regulations but the case of the applicant is totally
different. Your humble applicanﬁ has already submitted

;in ‘para 4.18 and 4.19 that at no point of time the

—

promoted officers have ever exceeded their quota. On the

| p—

other hand the direcf recruits to the IAS have always
bé;;_;;~;;;iexcess of their guota. Your humble applicant
-has Cleérly mentioned that even as on 1.1.1997 in the
.Assam Meghalay; Joint cadfe there Qere'led direct re-
‘cruit offites as against the authorized strength of 156.
As on'1.1.1998 there were 162 direct recruit offices 1in
Assam-Meghalaya joint cadre as agaiﬁst thé' authorized
strength of 144 whereas there were only 49 promoted
‘officers as against the authorized sfrength of 63. Like
the answering respondent your humble applicant also begs
to refer to the following observations of fheir Lord-.
~ships in Gudukrishnan Rao Vs. Sdthirth BhatFacharyya» &

Oré o=

R .any regulatioﬁ merely increasing
the number of posts in item.3 without ény
corresponding increase of item 1 and»2 von
the‘ face of it would be violative of the
very mandate of the Regulation and at any
rate it would violate Rule 9 of the Re-
cruitment Rules. -------- ‘the impugned

Notification increasing the number of

Contd.../-



posts only for the State Civil Service
Officers to be promoted coﬁtravenes Rules
8 and 9 of the Recruitment Rules as well
as contravenes the mandate of the Reguia~

tion itself”. (Emphasis added).

Your humble applicant most respectfully
.adbmifélthat in the instant case the excess recruitment
has been of the'diéect recruits and not of the officers
promoted from the State Civil Service. Even the State of
Assam has also informed thé Government of India that
every S8C8 officer including youk humble applicant has
vbeen'appointed against clearlyravailéble eiisﬁing vacan;
cies. it 'is also submitted that in the instant case,

. - . © T —
there is no dispute either between the direct recruits

and promoted officers'or between the promoted officers

themselves. Your humble applicant submits that your
) |  e—— -
applicant was appointed to IAS against a clear available

L

vacancy and in ‘any case, your humble applicant was

appointed to IAS on 30.12.1996 and was entitled to bek

confirmed in IAS with effect from the date of his ap-
e

pointemnt to IAS in view of proviso to Rule 3 of the IAS

(probation) Rules 1954 and that there is no legal power

pm— )
vested in the Government to terminate the appointment by
..,"‘ _————-"—_——_——_,

paésing the 1impugned order rescinding the order of

appointment in-the year, 2000 and that too in violétion
of_the'prinoiples of Natural Justiﬁe and Service - Juris-

prudence.

Contd.../-



6. ‘ In reply to the conteﬁts in para ¢ énd 7 of
the written stafement your humble applicant most re-
spectfully. submits that the Civil Rule No. 1079/93 was
filed byl youé humble applicant along Wwith =~ 8hri

L.N.Tamuly and it nevervrélated to review of any Select

g List for promotion to IAS. The Government of Assam

I .

~

- approached the Hon’ble High Court in that Civil Rule for

'alIOWing them to. appoint one Shri Debbrata Chakravorty,

[ Sl .

Respondent No. 20 in the said case ﬁo IAS  whose name

figured at 81. No. 1 of the’ Select List pertaiping to

‘1993~94. The Hon’ble High Court rejected the petition. of

o ——— e

the State Government and directed the Government to re-

consider the promotion matter to iAS giving opportunity

to all the contenders on seniority basis. This brder was

’

bassed by Hon’ble High Court 6n 20th day of March, 1?95.
In pursuance. of the said High Court order the thén
éxisting Aselect list prepared for the year 1993-94 was
reviewed and the name of Shri Debbrata Chakravorty  was
deleted from the select 1iét and in hig place. Shri
APK,Daolagupu}'was appointed to IAS whose named figured
below Sri Bhudev Basumatari and who wouldtnot have beeﬁ
appointed to IAS had the select list then existing
would - hot have been reviewed in bprsuance~of fhe sald
oEdér passed by the Hon’ble High Cert<in Civil Rule
N&. 1079/93 filed by your humble applicant along with

Sri L.N.Tamuly. While the appointment of (i) Ms. Gayatri

~Barua (ii) Shri Santanu Bhattachaya (iii) Ms. Sunanda

. Contd.../~
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J;Sen‘ Gupta and (iv) Shri Q.K.Déolagabu was notified by
LNotification‘ No. 14@15/12/94 dated 24.3.1995 i.e. -four
days after the receipt of the order of the Hon’ble High
Court passed in Civil Rule no. 1079/93, Shri Dibakar
ASaikia was appointed t the IaS vide Notification No.
14015/12/95-A18(1) . dated 25.5.95 i.é.lafter almost 65
@ays of the Hon’ble High Court’s order. Be it mentioned

. | that-the 1993-94 i.e. after-almost 65 days of the Hon’-

ble-High Court’s order. Be it mentioned that the 1993-94
select 1list waé prepared taking into account only 5
. Qacancies and fhere were 7 persons in the select }isﬁ
but as mentioned above Shri Dibakar Saikia.who was at

. — - T ——— D
,‘ the bottom of the select list of 1993-94 was appointed

/~ ) against'the vacancy of Shri D.C.Barthakur which was not

taken into account while preparing this select list.

Shri Bhudev Basumatary was appointed to the

: ' IAS  vide Notification dated 5.2.1996 one day prior to
. . - ’\—.

the meeting of the Selection Comﬁittee and almost a year
N

later than the Judgement and order passed in Civi Rule

No. 1079/93 bys the Hon’'ble High Cdurt. The selection

b ' committee fof 1995-96 met on 6.2.1996 almost one year
aftér the Judéemenf and the appointemtn order of your
humble applicant was issued on 30.12.1996 i.e. after

: ﬁore than 21 months,rFrom this it isvvery clear that the

Hon"ble High Court never directed to review any select

list and the select lidts of 1992-93, 1995-94 and 1995-

Contd.../~



96 have not been reviewed in pursuance of any High Court
order but it has been done only with a view to appoint-

ing shri Dhirendra Nath $Saikia to the I1IAS.

Your. humble applicant also submits that the
case of Shri Dhirendra Nath Saikia was considered along
with your humble applicant when the select list for the

year 1995-9¢ ‘was prepared and he was at that time clas-

sified as ‘Very Good” and being junior to your humble

S applicant he was not included in the select list. It is

intefesting»to note that Shri Dhirendra Nath Saikia was
also considered when the select list of 1993-94 was
prepared on 51;3.1993 in puréuance of the directions of
this Hon’ble Tribunal ih 0.A. No. 61/94 and at that
time alsc he was not classified as -“outstandiné“ and
accordingly he was not included in the said select 1i§t~

A person who was concise twice and was not included in

tﬁq select list prepared for the year 1993-94 and 1995~

. T
96 was clazssified as "outstanding” and included in the

—

Review Select List of 1992-93 and your humble Aapplicant

L 4 v

has reason to believe that the select list of 1992-93

Was revigwed'only with a view to appcinting him to the

iAS by whatever means and this'was engineered by‘;Ehe

~ : _ -
respondents by taking recourse to a nonest order of the

Hon’ble High Court, using it mischievously and by ensur-
ing his classifications "Outstanding” -and then appoint-

ing him to IAS with retrospective effect in 'the year

Contd. ../~



" Civil Service (Clause I) Rules, 1960. Your humble appli<‘

H

67~

1998, This was all done meticulously, mischievously and

by putting'at naught the whole of the services Juris-

" prudence, Rules and Regulations. Whatever has’been done

in alleged obedience to the High Court order, has = been
done with a view;to giving illegal and undue beneflt to

a particular person.

Your humble applicant also submits that there

.was no direction from the Hon'ble High Court to re-cast

the seniority and no such seniority .in the aAssam Civil

Service has been re-casted by Government of Assam. Had

it been so, the State Government of Assam ought to have

“taken into s&ccount the objections submitted by .your

humble applicant on 28.6.1993 whereby. your humble appli-

cant claimed seniority under Rule 19 (4) of th ASSAM

cant is not aware of any revision of seniority effected

by Government of Assam in the Assam CiVil Service. As a

matter of fact vyour humble applicant submitted an

~another application praying for determination of his:

inter¥$¢ seniority in the Assam Civil Service under Rule
19 (4) of ‘the Assam Civil Service Rules, 1966 on
~ ,

8.11.2000. Your humble applicant prays that the Hon'ble

Tribunal -be pleased to direct the Government of Assam to

review -the seniority in the Assam Civil Service after

duly qgnsidering the petition filed by your humble

applicant firstly'on 28.6.1993 and then on 8.11.2000.

Contd.../~
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i | " A copy of each of both of these applica-
| : :

tions is annexed hereto and marked as

ANNEXURES—l & 2 respectively.

‘ The applicant‘ was -never made awére of any
revision of sensérity and of ény review selection
“adversely effééting his service career. No review
lselection was called for all alleged. The whole exer-
‘cise _allegediy carried not behind tﬁe back of the

applicant is palpably wrong.

6. . In reply to the contents in para 8 of the
written statement it is most respectfully submitted that
the facts narrated therein are misleading and does not

‘project a true bicture. From the contents it appears as

if the select lists are prepared and operated by t

—
Sat Government and not by the Government of India. It

is mischievous to tell that an unforesesn vacancy was

e - - ™
created due to ineligibility of Shri D.Chakravorty who

was at 81. No. 1 of the original select list of 1993-94,.
A vacancy.ié created in respect of a person appointed’to

the service. It is not understood as to how a vacancy

could have been created by iﬁeligibility of an_ officer

—

who was never appointed to IaS. The detection of the
name of Shri D.Chakravgrty‘in pu?s@ance of the order of
the'Hoh’ble High Court was a result of the review of the
select list of 1993-94 which was then existing énd -it

can not be treated as a vacancy, seen or unforeseen.

contd.../-
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7. In reply to.the contents in para 9, 10 and 11

of the written statement your humble applicant most re-

;spectfully submits that the contents therein are mis-

1leading and mischierus and in all probability false.
:Your humble applicant submits that the details of vacan-
cies cited by the Government of India are not correct.
Your humble applicant most respectfully submits fhat
Mhen Shri .Dibakar Saikia was appointed against ‘the

vacancy caused by the retirement of Shri D.C. Barthakur

'that vacancy naturally could not have been taken into

account when the Selection Committee met for finalizing
the select 1list of 1993-94, The details furnished in
'ﬁara 9 are nothing but aﬁ after thought. Your humble
applicant submits that let the Government of India be
directed‘ to produce relevant documents which onId
establish ihat tﬁe ‘statements made in para 9 are ndt

correct. The contradictions in the submissions of Gov-
: —

eﬁﬁment of India are writ*lérge, as on the one hand they

are submitting that the Select lists ag;—;:;;;?ga‘aﬁ_fﬁé—“

s .

basis of the‘vacancy position as intimated by Government
e—— e et

of  Assam and the Select List are also operated by the
e .

Goyernment of Assam and on the other hand in para 9 they

- —

are contending as to which are the vacancies which were

P

taken into account while preparing the list for the year

~——

1995-96. Had it been so the Government of Assam would

never have written that all persons including vyour

humble applicant were abpoihted against clearly availa-

Contd.../-
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hle  existing vacancies. Your humble applicant also
submits that the contents in these paras are far from
Lrue and did not bear any co-relation with the course of
action actually taken recourse to by the answering
réﬁpondent Govarnmen?. Your humble applicant most
respectfully submits that the impugned order .is a

whimsical, arbitrary ~and egoistic order passed by an

executive authority which usually first decides the
matter on the basis of whims, caprices, prejudices and
8gos 1in an arbitrary and whimsical manner and then takes
recourse to Tfind reasons to justify the same by all

means, fair or foul.

g. . - That with regard to the statements made in

- para 10 (sic) it is stated taht the applicant . is

entitled to the reliefs sought for in the 0.A.

9. That with regard to the reply in respect of
para 4.1 to 4.11, while denying the contentions raised
therein, your humble applicaht begs to refer to the

Rule 3 of the IAS Probation Rules, 1954 which fixes the

— o

period of probation as one year:. The proviso of the said

- (. o
Rule further prescribes taht any period -for which a

person has been appointed to a Qadre post may be counted

as the period of probation and it i sin view of this

that vyour humble applicant has requested for confirma-

- tion to the Indian Administrative Service w.e.f. the

date of his appointment to the IAS as he was holding the

Contd. ../~
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icare post since much earlier and relevant averments in

this 0.A. have neither been denied nor controverted by

any of the respondents. It may also be mentioned :that

. the Proviso 2 of Rule 3 empowers the Central Government

to reduce the period of probatiodj The Clause 3 of the

said ‘Rule although empowers the Central Government to

extend the period of probation but in that case also the

maximum period upto which it can be extended has been
fixed as one year. The legal position in this regard is
absolutely clear and a series of decisidné from the
Hon'ble Apex Court would establish that onée thé maximum

period prescribed is over a probationer is deemed to be

ceconfirmed. In case of your humble applicant the concept

of “deemed confirmation” has to be interfered in view

of the $ettled'legal position in this regard.

19, In respect of the reply to paragraph 4.12,
4.13, 4.14, 4.15 and 4.16 submitted by the answering
Respondent‘your humble applicant begs to submit that the

Qnswering Respondent (Unibn of India) has not only -read

the order passed by the Hon’'ble Gauhati High Court in

Civil Rule No. 1079/93 they have also not read the. 0.A.
Your humble applicant Has never stated that he was not
impleaded as a party. On the other hand your petitioner
has submitted.‘that he was himself a writ patitioner
along with Shri L.N.Tamuly in the said Civil Rule No.

1079/93.

Contd. ../~



11;ﬂf  In respect of the reply to the contents in

i * para 4.17 it is most respectfully submitted that the

Government scheme in pursuance of the decision of Jabal-

pur Bench of this Hon'ble T

ribunal was circulated by

government letter dated 9.9.1996 and the petitioner was

appointad to IAS vide Notification dated 30.12.1996 i.e.

almost Four months after the scheme was formulated and

circulated. In any case with

the Hon'ble Supreme Court,

the rejection of the SLP by

the Respondents were duty

‘béund to implement the decision with effect from the

»

-date of the ordef of the Jabalpur Bench of this Hon'ble

Tribunal.

12. In. respect of the reply to 'péragraphs 4.18

and 4.2@; your humble applicant begs to state that the

Government of Assam has already made it clear that your

V aiui

humble applicant as well as Shri Dibakar ®aikia and

———

Dhirendra Nath Saikia were appointed against cleér

existing available vacancies and in view of this, Gov-

‘ernment of Assam has requested the Government of India

to re-consider the decision,

but inspite of this, the

Government of India has taken an adamant and egoistic

attitude. In fact when your humble appiicant maet the

Additional Secretary and éxplained the mater especially

the wvacancy position he was
humble applicant to review
order. Your humble applicant

wWill be done so, but instead

hY

\

\A

convinced and assured your

and rescind the - impugned
was absolutely sure that it

of doing what was assured

Contd.../~
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thel Government of India did nothing and ultimately the

Govarnment of Assam had to issue the impugned order
knowing it very well that the impugned order is not only

un-reasonable and arbitrarily but also illegal.

13. . That with regafd'to the reply submitted in
respect of para 4.21 to 8 while deﬁying the contentions
raised therein the applicant re-iterates and reaffirms
the statement made hereinabove and = in the Original

Application.

14. That the applicant submits'fhat there being

" no proper verification of the ws;.the same is: liable to

“be idgnored. Further, for a proper decision in th mat-

ter, . the respondents may be directed to produce the
relevant records more particularly the minutes of the
review selection alleged revised seniority 1list etc.

relevant for the case.

15, That under the fats and circumstances of the

case, the 0.A. deserves to be allowed by setting aide

vthe impugned order and granting the prayer made in the

0.A.

. Contd. ../~



VERIFICATION

I, Shri
son of ‘ aged abouf ‘
resident of
do hereby verify that the 'statements made in paragraphs
No. ' ' are true to my personal
knowledge and the statements made in paragraphs No.

are -believe to be true on legal advice and

that I have not éuppressed any'material facts.

Place

Date . ' Signature of the Applicant

Contd.../-
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" The Deputy Reg:.strar,_ L L M
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CENTRAL Al)MINIbTRATlVE.ThﬁUNAL L \fb

gy rde, W R
Principal Bench, New Delhi

i 27

Faridkot House, Copernicus Marg,
- New Delhi - 11000]

Dated : 14.01.2002

The Dv. Registrar,

' ) Central Administrative Trlbunal
- ; ~Guwahati Bench.

f GUWAHATI .

Sub.: Constitution of Bench _in - 0.4.100/98.0.A. izé/97 %
"0.A.139/98 with >P.153/01, 0.A. 113/98 and M.P. 53/98 1n

mef® « 0.0.63794.

R © 8ir,

1 am directed to - refer to your letter
NO.CAT/GHY/1/4/86/3UD/1321 dated 10.12.2001 on the above
menionted subject and to state that the matter was placed
before Hon’ble the Chairman and His Lordship has ordered as-
below -

“No orders at present”

Yours faithfully,

S‘O@) ‘ ( A.K. Ajfaniﬁ)

Deputy Registrar (JA)
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' BEFORE THE EE\I;RAL LADMENISTRATIVE TRIBUNAL

GUWAHATI] BENCH, GUWAHATI

WRITTEN STATEMENT ON BEHALF OF i,
RESPONDENT No. 2 - i';i %
ORIGINAL APPLICATION No. 25/2000 | _ J
L C SINGHI | : APPLI{CANT :
Vs.
UNION OF INDIA & OTHERS . RESPONDENTS

Written Statement of (Ms.) Molly Tiwari, posted as Under

Secretary in the office of Union Public Service Commission. New Delhi.
I, solemnly affirm and state as under :
That I am an officer in the office of Union Public Service

Commission, Dholpur House, Shahjahan Road, New Delhi and am

- authorised to file the present Written Statement on behalf of Respondent

No.2. Tam also fully acquainted with the facts of the case stated below: 2

That T have read and understood the contents of the above

Application and in reply submit as under.

2. At the outset, it is submitted that the Union Public Service

Commission, being a Constitutional body, under Articles 315 to 323 Part

“Yiwart)
T ;Unde: Sactutay

qT N § 1 Mialq
Uaion Publ < 8-rv ca Commissson
<k ham.Naa Delhi
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.XIV (Services under the Union and the States) Chapter-II of the
Constitution; have to discharge their functions, duties and Constitutional

obligétions assigned to them under Article 320 of the Constitution. Further,
'.by virtue of the provisions made.in the All India Services Act, 1.95-1',
separate Recruitment Rules have“been framed for IAS/IPS/IFS. - | In
pursuance of these Rules, IAS (Appointment by Promotion) chulaﬁons,
1955 have been made. In accordance with the provisions_o}f‘ the said
Reg‘ulation-s,v the Selection Committee, presided | ove‘;r' by the
Chairman/Member of the Union Public Service Commission makes
selection of State Civil. Service officers for promotion to Indian

Admunistrative Service.

3.1 The Application has been filed against letter dated 3.1.2000 of
the Govt. of Assam forwarding Govt. India’s Order dated 30.7.1999 by
which the appointment of the Applicant to IAS by promotion was rescinded.

3.2 The Applicant has also alleged fllat the said Order has been
passed purportedly with a view to implement the direction of the Hon’ble
Guwahati High Court dated 23.9.1995 passed in Civil Rule No.1079/93 filed
by him alongwith Shri L N Tamuli. According to the Applicant, there is no
direction in the said.Judgeme‘nt for any revision of seniority of the members
of the Assam Civil Service so as to prejudicially affect the Applicant or any
member of the Assam Civil Service belonging to 1977 batch of Assam
Civil Service; further there is no direction in the said Judgement to review
the Select List of 1992-93, 1993-94 & 1995-96.

33 The Applicant has also stated that the permission sought by the
Govt. of Assam to promote Respondent No.20 in the Civil Rule i.e. Shﬁ
Debabrata Chakravorty, was refused by the Hon’ble Court since the said

{J\ ) olly Tiwarl)
i1 af 11/Under Secretaiy
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: Union Public Serv.oa Commission
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Respondent alongwith others were sought to be given seniority over the Writ

Petitioners and the interveners by the impugned Orders. The Hon’ble Court
set aside the mmpugned Orders holding that the Writ Petitioners and
~ interveners belonging to 1977 batch of ACS would maintain their seniority
over the private Respondents. According to the Applicant, on the face of
such refusal by the Hon’ble Court, one Shri Dibakar Saikia was appointed in
place of Shri Debabrata Chakravorty. Thus, there is no question of review
of 1992-93 Select List and the consequential review of 1993-94 and 1995-96
Select Lists. The revision of these Select Lists was never an issue in the
said Civil Rule and there was also no deciston regarding any such review by

the Hon’ble Court.

3.4 - The Applicant has further contended that he was appointed to
the IAS from the Select List of 1995-96. In the earlier Select Lists prepared
for the years 1993-94 & 1995-96, the case of Shri D N Saikia was also
considered but he was not included in the Select List since he was not found
suitable. According to him, Shri D N Saikia was not within the zone of
consideration for the Select List of 1992-93. As against the seniority
position of the Applicant at S. No.5, Shri Saikia’s position was at S. No.10
and therefore he was junior to the Applicant. Further, the SCM for
preparation of the 1995-96 Select List was held almost a year after the
* judgement of the Hon’ble High Court and as such, the question of reviewing
the Select Lists of 1992-93, 1993-94 or 1995-96 did not arise.

3.6 The Applicant has also stated that the number of posts to be
filled by promotion in respect of Assam-Meghalava Joint Cadre should be
held to be 53 since the year 1994 and not 51. He has also contended that the

@\S qM} faur &) Molly Tiwart)
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Respondents ought to have created a supernumerary post to accommodate

him, if it was required. %
- p o r
“74.1 It 15 most respectfully submitted that the féctual_position is that
a meeting of the Selection Committee was held on 31 3.1993 for.preparation
of a Select List for promotion of State Civil Service officers to the Indian
Administrative Service of Assam-Meghalaya Joint Cadre, Assam Segment
during 1992-93. This Committee considered 30 eligible State Civil Service
officers and prepared a Select List of 10 names against eight vacancies
reported by the State Govt. The Applicant was considered at S. No.28 of the
Eligibility List and was assessed as '‘Very Good’ by the Selection
Committee. However, he was not recommended for inclusion in the Select
List owing to the statutory limit on the size of the Select List. Shri Dibakar
Saikia was considered at S. No.16 of the Eligibility List and was assessed as
"Very Good’. He was also not recommended for inclusion in the Select List
owing to the statutory limit on the size of the Select List. Shri D N Saikia
was not considered by this Selection Committee as he was not included in

the Eligibility Zone.

42 The next Selection Committee met on 29.3.1994 to prepare a
Select List for promotion of State Civil Service officers to .the Indian
Administrative Service of Assam-Meghalaya Joint Cadre, Assam Segment
duririg 1993-94. This Committee considered 21 eligibie officers of the State
Civil Service and prepared a Select List of seven names against five
vacancies reported by the State Govt. The Applicant was considered by the
Selection Committee at S. No.21 of the Eligibility List and was aséesséd as
"Very Good’. However, he was not recommended for inclusion in Select

List owing to the statutory limit on the size of the Select List. Shri Dibakar

t-Y)Molly Tiwari)
oy ¥7 fUnder Secretay
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Saikia was considered at S. No.9 of the Eligibility List and was graded as
"Very Good’. On the basis of this grading, he was recommended to be
included at S. No.7 of the Select List of 1993-94. Shri D N Saikia was not
included in the Eligibility Zone and therefore was not considered by the

Selection Committee.

43 The Selection Committee met next on 6.2.1956 to prepare a
Select List for promotion of State Civil Service officers to the Indian
Administrative Service of Assam-Meghalaya Joint Cadre. Assam Segment
during 1995-96. (There was no Selection Committee Meeting for the year
1994-95) This Committee considered 28 eligible officers of the State Civil
Service and prepared a Select List of nine officers against seven vacancies.
The Applicant was considered at S. No.9 of the Eligibility List and was
assessed as “Very Good’. On the basis of this grading, he was recommended

for inclusion 1n the Select List at S. No.7.

4.4 ~ Meanwhile, one Shri L N Tamuly & Others {Direct Recruit
State Civil Service officers) had filed Civil Rule No0.1079/93 before the
Hon’ble High Court, Guwahati Bench challenging the seniority of some
State Civil Service officers over direct recfuit State Civil Service officers of
the 1977 batch. The Hon’ble High Court vide their judgement dated
20.3.1995 disposed of the Civil Rule and directed as under:-

H e This Court has allowed the Writ Petition for

maintaining the seniority of the direct recruits of 1977

batch above the private respondents. Apparently, this

Court cannot restrict the Govt. to issue direction not to

consider the promotion of the respondent No.20 as
_/A’!ﬁé» Tiwart)
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seniority cannot be the only criteria for promotion. All

- the private respondents alongwith the writ“'petitioners of
1977 batch have the right to be considered for promotion
though, claim for promotion to the IAS is not a vested
right for all of them. The application is rejected. The
respondent Govt. shall reconsider the promotion matter to
the IAS, giving opportunity to all the contenders on
seniority basis so that fhey can come to the zone of

consideration for promotion.” (Emphasis supplied) -

4.5 Thereafter, ane Shri T N Goswaini & Others filed 2« Writ Appeal
No.94/95 against thé aforementioned Order of the Hon’ble High Court. The
Hon’ble High Court vide their Order dated 20.12.1996 dismissed the Writ
Appeal. 4 -

4.6 Before Shri D Chakravorty who was included at S. No.1 of the
Select List of 1993-94 could be appointed, the Hon'ble High Court of
Guwahati vide their Order dated 20.3.1995 quashed the State Govt.’s
Netification dated 27.5.1992 by which Shri D Chakravorty was promoted to
SCS Class-I .w.e.f. 31.12.1977 and his seniority was fixed above the
seniormost person of 1977 batch. As a result, he lost seniority among the
officers considered by the Selection Committee on 29.3.1994. Therefore,
the Govt. of Assam requested this Respondent to carry out a Special Review
(under Regulation 7(4) of tile Promotion Regulations) of the said Select List
to delete the name of Shri Chakravorty from there. They also sought the
approval of the Commission for appointment of Shri Dibakar Saikia who
was at S. No.7 of the said Select List. This Respondent considered the
matter at length and observed that Reghlation 7(4) could be invoked only if

g9 &Y% g7 )
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| ¥ a specific case of grave lapse in the conduct or performance of an officer
was made out. Therefore, this Respondent informed the State Govt. vide
letter dated 12.5.1995 that a special Review under Section 7(4) was not

warranted in the case.

4.7 Thereafter, the State Govt. forwarded a proposal vide letter
dated 5.2.1997 for a réview of the Select List of 1992-93 & 1993-94 in
pursuance of the direction of the Hon’ble High Court dated 20.3.1995.
The Commission agreed to review the Select Lists of 1992-93 & 1993-94
and a Review Selection Committee Meeting was held <;n 18" September,

1997 to review the said Select Lists.

4.8 The Review Selection Committee first took up the Select List
prepared on 31.3.1993 for 1992-93 and reviewed it on the basis of the
revised Seiliority List. The Committee noted that the names of six officers
who were considered on 31.3.1993 were excluded from the Eligibility List
on the basis of the revised Seniority List and six officers who were earlier
not in the Eligibility List were included in the Eligibility'List in place of six
officers who were excluded. This Review Selection Committee, therefore,
assessed these six new officers afresh and after adopting the assessment
made by the Selection Committee which met on 31.3.1993 in respect of the
remaining officers, prepared a Select List consisting of ten officers .agains’r
eight vacancies. The name of the Applicant was included at S. No.22 of the
Eligibility List for the year 1992-93 and he was assessed as *Very Good’.
On the basis of this assessment. his name was not included in the Select List
as officers with better grading were available and because of the statutory
limit on the size of the Select List. However, Shri D N Saikia, who was
@\S- A% Y] Molly Tlwart)
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| included at S. No.27 of the Eligibility List, was assessed as “Outstanding’.
On the basis of this gfading, he was included in the Review Select List at S.
No.2. o |

49 ~ The Review Selection Committee then rcviewed the Select List
of 1993-94 prepared on 29.3.1994. The Committee noted that the names of
‘six officers who weré conﬁidered on 29.3.1994 for 1993-94 were excluded -
from the Eligibility List on the basis of the revised Seniority List and six
more officers were included in the Eligibility List in their place. This
Review Selection Committee, therefore, assessed these sixi‘ officers afresh
and after adopting the assessment made by the Selection Coinmittee which
met on 29.3.1994 in respect of the remaining officers, prepared a Select List
consisting of seven officers against five vacancies. Thé name of the
Applicant was included at S. No.16 of the Eligibility List for the year 1993-
94 and he was assessed as ‘Vefy Good’. On the basis of tl1is,a$sessment, his
name was not includéd in the Select List as officers with better grading were -
available and because of the statuiory limit on the size of ﬂie Select List.
Shri Dibakar Saikia who was included at S. No.10 of the Eligibility List was
assessed as " Very Good’ and was included at S. No.7 of the Select List.

4.10 As a result of the Review of the above Select Lists, Shnn DN
Saikia who was not included in the original Select List of 1992-93 or 1993-
94 was included in the Review Select: List of 1992-93 whereas Shri Dibakar
Saikia who was included in the 1993-94 Select List and was appointed to the
IAS from that Select List was excluded from the Review Select List of 1993-
94. As he was appointed to the IAS from the 1993-94 Sielect List, Shri
Dibakar Saikia was not considered by the Selection Committee which met
on 6.2.1996 to prepare the Select List of 1995-96. Therefore, another

@“} 1Y Molly Tiwar')
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T, ~ Review Selection Committee met on 8.3.1999 to review the Select List
prepared on 6.2.1996 for promotion to the Indian Administrative Service
of Assam-Meghalaya Joint Cadre, Assam Segment to consider inclusion of

:'"Shri Dibakar Saikia. This Committee noted that Shri D N Saikia, who was
considered on 6.2.1996, was included in the Review Select List of 1992-93
prepared on 18™ September, 1997. The name of Shri Dibakar Saikia, who
was excluded from the Select List of 1993-94 as a result of the Review held
on 18.9.1997, was included in the revised Eligibility List for 1995-96. The
Review Selection Committee therefore assessed this officer afresh and after
adopting the assessment made by the Selection Committee which met on
6.2.1996 in respect of the remaining officers, prepared a Select List
consisting of nine officers against seven vacancies. The name of Shri
Dibakar Saikia was included at S. No.5 of this Select List. The name of the
Applicant was included at S. No.10 of the Eligibility List and he was
-assessed as “Very Good’. On the basis of this assessment, his name was
included in the Select List at S. No.8. However, since only seven officers
from the Select List of 1995-96 was appointed to the IAS, the appointment
of the Applicant to the IAS was rescinded by the Govt. of India vide Order
dated 30™ July, 1999. Thereafter, the Applicant was considered for the
Select List of 1996-97 by the Selection Committee which met on
30.11.1999 and he was included at S. No.2 of the Select List of 1996-97.

5.1 As regards the Applicant’s contention that the number of
vacancies in the promotion quota taken into account while preparing the
impugned Select Lists was not correct, it is most respectfully submitted that
the vacancies as reported by the State Govt. while furnishing a proposal to
this Respondent for convening a Selection Committee Meeting are taken
mto account by this Respondent while preparing the Select List. It is most

hs
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respectfully submitted that at the time of preparing the 1996-97 Select List,

the State Govt. had reported four vacancies including one vacancy already
tak® into account by the Selection Committee which met on 6.2.1996

(Select List of 1995-96). Since this vacancy was already taken into account,

the State Govt. were asked vide our letter dated 16.11. 199(5 to intimate the

correct position regarding the number of vacancies available for the Select |

List of 1996-97. Since no satisfactory explanation was forthcoming from
| the State Govt. regarding this vacancy, this Respondent decided not to take
thié vacancy into consideration for preparaﬁon of the Select List of 1996-97
and the State Govt. were informed accordingly. Further, in our letter dated
15.12.1999, the State Govt. were asked to indicate the dates and manner of
occurrence of vacancies taken into account while preparing the Select Lists
for the years 1992-93, 1993-94 and 1995-96. They were also asked to
indicate if any vacancy occurring in the promotion quota during the period
1992-93 to 1995-96 was not taken into consideration bv the Selection
Committees during the said period. So far, no reply has been received from

the State Govt.

Further, it is most respectfully submitted that any increase in the
promotion quota is determined by the Central Govt. in consultation with the
State Govt. " As such, the submissions made in this respect by the Central
Govt. as well as the State Govt. may kindly be seen by the Hon’ble Tribunal

in this context.

52 As regards the Applicant’s contention that his appointment to
the IAS could not have been rescinded retrospectively, it is most respectfully

submitted that the appointment of an officer included in the Select List and

N
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' the cancellation of such appointment falls under the purview of the Govt. of
India. o
. ”
” . .
6. That on the facts and circumstances stated above and also the

detailed reply filed by the Central Govt. and the State Government. the

Hon'ble Tribunal may pass appropriate orders in the interest of justice.

VERIFICATION

L. (Ms.) Molly Tiwari, do hereby declare that the contents of the
- above Written Statement are believed by me to be true based on the records

of the case. No part of it is false and nothing has been concealed therefrom.

Verified at New Delhi on this 1st day of March, 2000.

G2
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BEFORE THE HON'BLE CENTRAL ADMINISTRATIVE TRIBUNAL,
CALCUTTA BENCH, KOLKATA

IN THE MATTER OF

O.A. No. 811/02 (OA 25/2000 of Guwahati Bench)

L.C. Singhi
Applicant
Vs.
Union of India and Others

Respondents
The Rejoinder to the Written Statemep} filed by the Respondent No. 2
The humble applicant most respectfully begs to state as follows:-

1. That the applicant has gone through the copy of the written
statement filed on behalf of the Respondent No. 2 and noted the

contents thereof.

2. That save and except the facts which are specifically admitted
hereinbelow, all other statements made in the written statement

~are categorically denied.

3. That the contents in paragraph 1 and 2 need not be commented

upon and the contents in paragraph 3 are recitals from the O.A.
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filed by your humble Applicant and as such no comments need

be made.

In reply to the contents in paragraph 4.2 it is most respectfully
submitted that the contents therein are not correct. As a matter
of fact the Union Public Service Commission was directed by the
Guwahati Bench of this Hon'ble Tribunal to consider the case of
Shri Dhirendra Nath Saikia vide orders passed on 25.3.1994 in
O.A. No. 61/94 and as such the Selection Committee which met
on 29.3.1994 did and must have considered Shri Dhirendra Nath
Saikia. The contention of the Respondent that Shri Dhirendra
Nath Saikia was notvconsidered by fhe Selection Committee is -
contrary to the directions of the Guwahati Bench of this Hon'ble

Tribunal in the said O.A. No. 61/94.

A copy of the order Dated 25.3.94 passed by the Guwahati
Bench of this Hon’ble Tribunal in the said O.A. is enclosed as

Annexure -1.

In reply to the contents in Paragraph 4.3 it is most respectfully
submitted that a Constitutional Authority like Union Public
Service Commission has Inot stated the whole truth and
suppressed: certain facts by not placing those facts before this
Hon'ble Tribunal. It is most respectfully submiued that the
Selection Committee which met on 6.2.1996 to prepare the
Select List for the yéaf 1995-96 considered 28 eligible officers of
the State Civil Service and prepared a Select Liét of 9 officers

against 7 vacancies. The Union Public Service Commission

2‘
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had suppressed this fact that amongst these 28 eligible officers

Shri Dhirendra Nath Saikia was also one of them and he was

duly considered and he must have been assessed as "Very
Good". He could not find his place in the Select List because he
was junior to your humble Applicant. The Union Pﬁblic Service
Commission being an august Constitutional body ought to have
explicitly stated this fact‘.‘ Your humble Applicant begs to submit
that Shri Dhirendra Nath Saikia was considered by the Selection
Committee which met on 6.2.1996 and he was assessed;as
"Very Good"." The same Dhirendra Nath Saikia was
categorised as "Outstanding" in the Review Selection
Committee which met on 18.9.1997 on the basis of the proposal
submitted by the State Government vide letter dated 5.2.1997.
Your humble Applicant has reason to believe that this whole
review was done with a view to promoting Shri Dhirendra Nath

Saikia by getting him categorsed as "Outstanding and to give

him retrospective promotion to the Indian Administrative

Service. It is surprising that the Selection Committee which met

on 6.2.1996 assessed Shri Dhirendra Nath Saikia as "Very
Good" but the Review Selection Committee which m'et on
18.9.1997 assessed him as "Outstanding". It is pertinent to take
a note of the changes, which have taken place in the State at
political as well as Admmlstratlve Level in between 6.2. 1996
(when the Selection Commlttee met and did not categorise Shn
Dhirendra Nath Saikia as "Outstanding" even after considering
him and consequenfly did hot place him in the Select List) and

on 5.2.1997, when the State Government gave the proposal to

review the Select Lists already finalised and the Union Public

B e ¢



O\
\7

Service Commission taking. a turn-around and agreeing to
review the finalised Select Lists on the basis of State
Government's proposal. Be it mentioned that in between this
period Shri Dhirendra Nath Saikia became the Joint Secretary to

the Chief Minister, Assam.

In reply to the contents in paragraph 4.4 it is most respectfully
submitted that Civil Rule No. 1079/93 was disposed of on 20th
March, 1995 and whereas the Selection Committee met on
6.2.1996 for preparing the Select List for 1995-96. The very use
of the word "Meanwhile” inv the beginning of paragraph 4.4. is
incorrect, wrong and shows non-application of mind. The Civil
Rule No. 1079/93 was diSposed of on 20" March, 1995 and as

such much before the Selection Committee met on 6.2.1996.

Your humble applicant begs to submit that when the select list
for the year 1992-93 was under the process of preparation your

humble applicant alongwith his other batch-mates filed a Civil

Rule in Gauhati High Court being Civil'Rule No. 14710f 1992. In

this Civil Rule the Hon’ble High Court was pleased to order that

the Respondent State Government of Assam shall dispose of
the appeals filed by your humble applicant and other batch-
mates before fofwardin_g the names of the eligible officers for
consideration by the Selection Committee. A copy of the said
order dated 24.07.1992 in the said Civil Rule was also ordered
,to be given to the Chairman of the Selection Committee. The
issue of Select List of 1992-93 was, therefore, an issue in this

Civil Rule i.e. Civil Rule No. 1471 of 1992. Be it stated that Shri
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Dhirendra Nath Saikia was not a writ petitioner in this Civil Rule.
The Select List of 1992-93 got finalized after the appéals filed by
- your humble applicant and his other batch-mates were rejected
by the Government. We never agitated the 1992-93 Select List
as it did not contain the names of private Respondents in the
Civil Rule and contained the names of 1570 and 1975 batch
officers with whom we have had no dispute as regards the
seniority. Thus, no bne agitated the 1992-93 ’Select List as then -
prepared and no Court including High Court of Gauhati ever

directed to revise and re-open the 1992-93 Select List.

A copy of the order dated 24.07.1992 disposing of Civil
Rule No. 1471 of 1992 is enclosed hereto and marked as

Annnexure-2 of this rejoinder.

Your hu'mble applicant further begs to state that Shri Dhirendra
Nath Saikia was not a party to the said Civil Rule No. 1471 of
1992 and instead he fought an unsuccessful battle which finally
resulted in rejection of his claim by the Hon'ble Gauhati High
Court in Civil Revision No. 41 of 1993. Thus, there was no order
from any Court or judicial authority to review thé Select List of

1992-93 prepared and finalised on 31.03.1993.

A copy of the order dated 30.03.1993 passed by Hon’ble
'High Court in Civil Revision NO. 41/93 in the case of Shri
Dhirendra Nath Saikia is annexed hereto and marked as

Annexure-3.
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In reply to the contents in paragraph 4.5, 4.6 and 4.7 it is

submitted that Select List prepared by the Selection Committee'
on 29.3.1994 was reviewed on the basis of the order of Hon'ble
High Court in Civil Rule No. 1079/93 and accordingly the name
of Shri D. Chakravorty was deleted and Shri Dibakar Saikia was
appointed in place of Shri D. Chakravorty. The matter was
therefore over in so far as the implementation of the orders of
the Hon'ble High Court was concerned. Your humble Applicant.
begs to submit and re-iterate that the review of the Select List of
1992-93 was\not in pursuance of order of the Hon'ble High Court
dated 20.3.1995 but it was in pursuance of the proposal of the
State Government dated 5.2.1997. The Union Public Service
Commission in paragraph 4.6 has stated that no review was
warranted ih pursuance of the High Court order but then they
have conducted the review on the basis of the State
Governmer/mt proposal of dated 5.2.1997 your humble applicant
submits that the whole exercise of review was malicious and
with a view to favour one and‘single person i.e. Shri Dhirendra

Nath Saikia.

In reply to the contents in paragraph 4.8 to 4.10 it‘ is most
respectfully submitted that the whole Review Exercise was
unwarranted and Uniqn Public Service Commission already so
decided in 1995 that no review is at all necessary in pursuance
of the order of the Hon'ble High Court in Civil Rule NO. 1079/93
passed in March, 1995. As a matter of fact the review of the
Select List of 1992-93 was never an issue in the Civil Rule No.

1079/93 and no such order was ever passed by Hon'ble High

' i ' 6
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Court to review the Select List of 1992-93. The dispute related
to the appointment of Shri D. Chakravorty, whose name figured
in the Select List of 1993-94 prepared on 29.3.1994. Since the
State Government wanted to appoint him to IAS, they moved a
Misc Petition before the Hon’bl.e Gauhati High Court praying for
permitting them to appoint Shri D. Chakravorty, whose hame
appeared in the Select List of 1993-94 prepared on 29.03.1994
and approved by Government of india on 21.10.94 and as such
the observations of the Hon’ble High Court to reconsider the
promotion matter to IAS was only in the context of appointment

of Shri D. Chakravorty, the Respondent No. 20 in that Civil Rule

- and it never was a fact in issue in main Civil Rule No. 1079/93,

and the Hon’ble High Court never ordered review of any

previously. finalized Select Lists. In this context, it would be

pertinent to quote the entire paragraph No. 36 dealing with the
Misc. Application No. 170/95 filed by the State\Governmeht in
Civil Rule No. 1079/93:-.

“The Misc. petition No. 170/95 in this writ petition filed by the
government has been considered in the light of the decision
arriVed by this court in this Civil Rule. The reasons set out in this
misc application is that in view of the order dated 5.5.93 passed
by this court govt approached this court to take permission
before giving promotion to the private respondents. As the
Department of Personnel and Training, North Block, New Delhi
by letter No. 14015/12/94/AIS(l) dt 20.10.1994 informed the
Chief Secretary, govt. of Assam regarding approval of the select
list of ACS officers of Assam segment of joint cadre of Assam
and Meghalaya containing names of seven persons for
appointment to |AS by promotion, the name of respondent No.
20 has found the place at SI. No. 1 in the select list approved by
the Union ‘Pubic Service Commission, court required to give
permission for his promotion. This court has allowed the writ |

7
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petition for maintaining the seniority of the direct recruits of 1977
batch above the private respondents. Apparently, this court can -
not restrict the government to issue direction not to consider the
promotion of the respondent No. 20 as seniority can not be only
criteria for promotion. All the private respondents alongwith the
writ petitioners of 1977 batch have the right to be considered for
promotion though claim for promotion to the IAS is not a vested
right for all of them. The application is rejected. The
Respondent govt shall reconsider the promotion matter to the
IAS giving opportunity fo all the contenders on seniority basis so
that they can come to zone of consideration for promotion”
(emphasis added)

Your humble applicant begs to submit that the observations of
the Hon'ble High Court related only and only to the Select List
prepared on 29.03.1994 and finalized by the Government of
India, Department of Personnél and Training vide letter No.
14015/12/94/AIS (1) dated 20.10.1994 containing the name of
Shri D. Chakravorty. These observations therefore, did not
relate to the fact in issue in the Civil Rule No. 1079/93 and these
observatiohs were never made in the context of review of the
Select List prepared and finalized years before. The last line of
these observations of the Hon'ble High Court has been picked
up after about 23 months and used by the State government for

the purpose of giving undue benefit to one single individual.

In reply to the contents in paragraph 5.1 it is most respectfully
submitted that the Union Public Service Commission has
virtually su.pported.the contention of your humble Applicant.
Your humble Applicant further asserts that the appointment of
your humble Applicant as well as the appointment of both Shri

Dhirendra Nath Saikia and Shri Dibakar Saikia was against clear

8
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existing vacancies and as such the impugned order of the
Central Government is absolutely unjustified, unwarranted and

has been issued most illegally without taking into account either

the legal provisions or the factual position.

That under the facts and circumstances of the case the O.A.
deserves to be allowed by setting aside the impugned order and

granting the prayers made in the O.A.
 VERIFICATION

I, Shri Lall Chand Singhi, aged about 51 years S/o Shri

Surajmal Singhi, Applicant in O.A. No. 25/2000 do hereby verify

and state that the statement made in paragraph 1 is true to my |

knowledge and those made in paragraph 2-11 being matters of
records are true to my information derived therefrom, which |
believe to be true and the rest are my humble submissions

before this Hon’ble Tribunal.

And | sign this verification on this the 9" Day of August

2003 at Mussoorie.

Place : Mussoorie y\ N&V

Date : 9.08.2003 Applicant
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CIVIL HPPELATE SlDE . - ’
Civil Rule No.1471 of 1992
Smt, Gayatri Barua & 18 others, :stsssrsciss Petit ionars,
- - Vprsus -
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"PRESENT

Hu'BLL THe CHIEF JUJTICE M u L. BHAT
HUN ' BLE JUJTICE SMT. Mo SHARPMA,

For the petitionars : Mr,0.N. Choudhury,
Mr, G. BhdttacharJBP
Mr. S.N. Sarmah, Aguocates,

For the tpspopdents: Br GOUT., Advpcate, Hssam,
, M, NJ. Lahiri,
! NI‘ R op . Sar"la
mr. G DaSgUpta ‘
Mr, S.C. Dutta Roy, Advgpcdtaa,
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respondents 1 to 3 and Spi, R.P. Sharmd@, ledrnad counsel
appedring for respondents 4 to 22, We hdve heard all the
le@rned counsel @ppodring in- the case, v ' ,
Petitioners were selected @s Class-l, Junior Grade \_ '

Ufficers of the  Assum VCivil. Service in 1977 and duly
apboinfed_.' RESpq'ﬁdents 4 to 27 ,who uere officers in Class«ll
were pro moted to Clédss-1 (Junior Ge4do) in 1979 and sub-
relevant Rules, 30 per
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the petitioners all of them dre senlors to respontents 4 to
22 and tho gradation lists upto 1992 roflects this position
Their grievdnce is @bout AGﬂovernmer%t ox;der

dated 27,5,1992 (HAnnexure-]) grémting retrospectivity with
effé’ct f er 31,12,77 to the promotion a}ven garlior to res-
ponc59nt8 4 to 22 <nd tredting them as Senior'tq’petitioners

in relaxation of F R, 17 (i) and 91so Hanexure-H porder

deted 29.5,1992., It appedrs that those orders have been
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Ik
(, (‘ i\ . ‘

representitions submltted by tow Jmong the responcents, Being f‘
A

aggrieved by the Government order dated 27.5.92 @nd 29,5.92, L
one of the patltlonPrS hdn filed @ statutory dppedl before tho éw
Governor, Annexure-fi is @ copy of the Memprandum of Hppoal k?{
dated 6.6.1992, It is said that 8 other petitioners héve @@
filed simil@r appedls and all of them @re pending before. the .;;
: A

Govetnment,

petitioners have now reshed to this court since

the Selection Committes uhich has been constituted under

Regulation 3 of the 1.A.5. (Appointment by Promotion)
Requlations, 1955 is to commencc deliberations in Hugust,

1992, As a result ofthe impugne! orders the petitioners 2re:

regd@rded 8s juniors to respondents Atto 22 and the petitioners
_ ) ‘
apprehend thet they will not be within the zone of considerstio if:
: In view.of whit is indicated 3bove, it is necessdry
thdat the appeals profarred by srme of the pﬁtitinners should

be disposed of expoliticusly heforea thn selection Comnittoes

COMMEONCOT, oo
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o rewly for delivery,
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Date of pabing gt the
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commences the selection process,
| | | |
We, therefore, dispose of the writ petition direc-

ting the first respondent to take up for c?hsideration'

‘nnexure-MN appedl and simildr ottwr appeal? preferred by

other patitionnrs apnd dispose of the sdme by passing 2n

order in accorddnce with law, This shall be done @fter

. | - :
giving opportunity of hedring to the potitioners and rese~

pondents 4 to 22 @nd other persons SxtudtaL Slmllarly to'

the potitionérs and respondents 4 to 22, aTd as expeditiously
as poSSible. 4 | o

R copy of this brder must be commqnicuted to the?
Stute Governmen%

will forwa@rd the names of persoﬁs in the zo

|

tion to the Selection Committee only a@fter

Chaitm@n of the Selection Committee, The .

me of consider?—'”

an grder is

pasSed diSp051ng of the appeals |

sd/- U L Bhat,

Sd/-M. Shdrma,
Judaoe., ct:ief qustice.
i s Fortified ta b tima Copy ‘\
[ rypea vy ossii ... T | . |
Pond MY oo ST Aeart, Negletrar (Juil ) |
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10.41" of 1933
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and order dated 1.2.93 passed by
the learned Asedntant

Histrict‘Judge No. 1‘15 ‘.
1 of 1993), '

]
1 oanrp!

e e Fetitioners

il -+« Opp.parties
I .

LE MRLUS P S.HFHUKAN

B.K. Goswami,
Be K. Das,
., Sarma,
Ak, Ray,

K¢ Dasgupta.

AV OcAtes '

Upp.eparties t .

i,
lir.
it
M,

.

J .M, Sarma,
S.p, Roy,
5.5, Sarma,
“eMe Debnath,

M. Ali;Advocates

4

Buragohain,
Advoqate;
)

copy to the applicant, ' | .. 1

G -1p T
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e v e
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Date of Jndigmant :
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5 read with Section 151.7° ¢ |}
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Fursift lo. 3, wahatd dip Hisc. (J) Case No0.86/92 arising’

out of 1.5. Ho.?QS of 1992.neing aygrieved by the two
orders, the prresent petition has been filed by defendant
. title

nos. 3 and:; 21 of the main/onlt.

2. ‘ The suit was laid by the respondent no. 1 for

declaration and.also for injunction againat the State! -

of Assam -and Secratary, Personnel(A) Devartment and i
as many as 21 private defendants who arh all the memhersf

of Assam Civil Service Senior Grade as'ner provisions P

of Assam Civil 5,rvice (Cla' ~ I) Rules, 1960. Plaintiff

is also a member of the

plaintiff he was recruited and appointed as member

of Assam Civil Service - 1 (junior grade) in the vear

'

1977 and postad Az wxbtra Acsistant Conmissioner. Subse-

he was proemoted to the senior t¢rade of the

.

quently,

sald Civfl Serviee  in the year 1986, Defendoants nos. 3 0

20-were originally members cf the Assam inil Service
Class - II and were pfomotod Lo Assam Civil Service
(Junior Qfade) in the yeaﬁ‘1979 and def@ndan% no. 21 who
wasAalso é'member of the class - IT was prOmOl“d to |
the above’ JunLOL grade in the year 1980, P]aintjff has
alleged thaL Government published a grada110n list dated
'1 3.92° ang lhn plalntiff was shown senicr to the above

private defendants nos. 3. to 21. By Government notificatlin

dated 27.1.92 the'seniorty of the defendants nos. 3 to 21

and geven other officers:waie shown in the senjority list

just above the plaintiff thouygh plaintif f.claims to he
thea seniﬁrj ﬁy Anothar norificarion Aakea 19,045,922 1
modifioationtof the earlier HOtifiCathh promoted'
dofondanp'nom. 3 o 21 Eo seniorlcraﬂe = I on different
dateS} nané]y, 16.1.87, 18.0.87, 27.1.89, 28,.6.89 and

0.11.89. Plaintiff has plecased that this notification is

sald service. According to the . -

© e immmtTa.

PR S S A e e s e

T b TS T

e



|

1

3, _
'

|
1]
|
i
{
| |
inotifiCntion is

,11.89, Tlaintiff has pleaded‘that'this
i1leynl and Xls liable to he set aside. Plaihtiff also

prayed for an inter im injunction which was granted. It

way bhe stated rhat thouygh the State Government has made

A party, notise under Section 80 C.I'.C. was not served.

[

3 Heard iir. DB.A%. Coswami and Mr. B.K. Das, learmed

ceounsel for tine defendants-petitleners and;M:. J.l.5arma,

lenrnedeounse ] for the opp.partles. Heard also Mr. A.Ce

puragohain, l2arned Govt. Advocate.

4. Main point to he decided 15 whether the civil court
has jurisdicticn to entertain the present civil suit in
cection O of the

view of provisions contained in/Ascam Administrative .
Tribunals Aer, 1977. Yt wmay be stated that a point

has besn urged to make o distinction between maintainability

' ot
and kex entertain of a ¢ivil sult by a civil court as

according to iir. Sarina, ]hnrqﬁd counuol for the plaintiff-

opp.parties, the present question is regarding mainiainabi-f

ity of the suit which can be determined only after filing?
. . rd

ol the written statement and framing of aniﬁ appropriate

issue. Before I consider this point, let me first examine

whicther the above Yection 9 bars either exprcosly or impliedly
- -

the» jurisdiction of a civil court. I&& mﬁxﬂmnXBxkaxxmiﬁ

Guetiyvnylx 1t may be taLnd that the uaié aection 9 wao'
I‘l‘

amended reCﬁnt]y by Assam Admlnistration|Tribunal(Amendment
i

Act, 1992 (hssam Act TIT of 1992). }M?ynnMMmRndpﬁxﬂunkanxﬂ

U RSP SRS S AT PP 4 ' [

c.(jf] "_’.1 o o0 4 .
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I quote below [he amended Sectlion 9 which runs as follows

~all relovant and connected papers and records

3o A

"9, Finality of decision and bar of sult,

powers of r.oview of its own order and trnhsfer

of prnding rroceedinygs.- (1) (a) The ordér of the
rribunal passed in any appeal under the provision#
of th: Act shall be final.

(h) Motwithstanding anything:® conLalnnd in suh—, ciion
(1) - (a) abcve, the Pribunal may, on the aprlicatinn
oflany of the partics, review its own decision or
ogder in Aany case and may pass fuch order as Ji+

thinkm fie =

:

Provided that no such decision or order shall bhe
riaviewed unless notice has been given to the
opposite pgrties to appear and 10 show cause

why.such order or declsion should not he reviewved :

>
i

Frovided further that an application for review
under sub-éection'(l) (b) shall be made within

thirry days from the ddte of derision or order

of th Tribunal.,

(2)’Hotwjthstanding anything ccitained in
any law, no civil court or other authority

shall entertain any civil suit »r other

proceedings with resyvct to any maLLO

relating to any condition of service of any
civil servant or question 1in any form any
order passed by the T'ribunal in:any appeal
or review with respect to any mattér or with
resypect of any other matter whizh arises out
of the exercise of powefs under the Act.

(3) 1totwithstanding énything ccentained in any

l2w, 2all suits or other proceedings with respect
of any makter 0 lating o Ay condit{ion of ¥
service of any clvll servant arid whleh are .
rending before any civil court or other authorit§

on Al didte of coming into fordz of this nct,

shall stand transferraed to the ‘'ribunal and the
civil court on Gbher authority before whom such

nUsuit oor proceeding 1s pnndinq "ha]l transfer

O the Tribunal and thereupon the Trihunal shall

i e i b A e im ot oo er f e e
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N, The statament of objects and reasons of the '
e e,
AOHITT which way he pelovant 45 aquotod holow s ‘ b
“I'hough the intention behind establishing ; !;‘
. 1 A
the Assam Administrative Tribunal under the a
Levcam podinictrative Pribunal Act, 1977 f
: §
‘ ' ,
Appaars Lo have been te creake a separate R
. ‘ ; ro
judicial aprellate forum {for service matters ‘ : ‘Pt
Andd simultanecusly to bar jurdisdiction of - o
civil courts in such matters ( ref Section "}
. 23
9(3) ), due to the interpretation yiven : Y
. . EAN ¢
by the Gauhati iHigh Court iq (1981) Gauhati H
8
Law Merorts 241 of Section 9(2) of the Assam
Amindst rative Tribunal Act., uncertainity has
arisen about the exclusicen of civil court's L
jurisdiction in service matters. llence, to : }QR‘
rut this matter beyond doubt, addition of a third.
2 clause to Section 2(e) and substitution
ol the axisting Sections 9(2) and 9(3) are
|
necaessary", :
i
A
N
o Lt may be stated that by Secticn 2 of the ‘

amendin gy Act, the following sub-clause was insgserted

At sub-clause (3) after sub-clause (2) of Clause (e)

—— e e e

of Section 2. The zaid sub-clause is as follows :

“(3). ALl matters hrisinq out of application of

“he Fondamental Rules and Subsidiary Rules.,"

7. In Chicf Secr-tary to the Covt. of Assam Vs.
an
.o mananta (1981) 1 G.L.R. 241/has referred to bn

‘

the staiement of obhjects and reasons,this court decided

in a cizil rovision, the jurisdiction of the civil court

viti-aevis Assam Administrative Tribunal Net, 1977, A
civilosalt wan {110 bey the Gonear ol Socretavy of the

Sar ot Trr gt sl o amdf 40 e orneent




"0F the Act is attracted, the Tribunal haf no ‘original. '

puployees 'fer a declaration that two mrd&rs mentloned

in the judgmcnt vere ihvn]id, 11legal nnd 1noporat1vc

ny these two orders, the period of nhgenue of Govt.
WA s
servants wndx regardad as un—duthorxged nnd iL ‘was

ordered that no ‘jray he glvcn for the sald period to:
. I
pPErsons vho remained absent wjthout aatlﬁfactory

éQplanat &n; The ]enrn d Munsiff passed 1n inlunction;

against thch this court was approachod ;n the ground
that Hunsmfl had no jurisdiction to ententain the suit.
This court h«f_-r]d -that--t;hr.—: sult was not b&nu‘d/and Lh(-. Clvi
court had| JnriudJCfIOn to ent rtaln it and arcordingly,
the petitgon filed by thc Govt. Of Mssam:was Qismissed.

It was laid down that except where provinions to Sectilon'd

i
K4

jurisdictlion in matters relating to condbtidons of -

service of the civil servants.

|
1

. It may be stated that the preseit dispute
recarding senfority came before this couit twice. By
. . v ) :

order dated 16.9.91 passed in Civil RulesNo.3887/91,
a Divisjén Baench of this court after heafing the Iearhcd‘
| : i : .
f ‘ ; o
ounsel #or the petiticner and also the learned Govt.

. | ] : .
hdvocateinoted that the grievances of th%® petitioners

were nonlpreparation of the gradation 1i%t-of A.C.b
brade I officers as per Rule 19 of the Aﬁaam Civil

‘Service fClaqa - T) Rules, 1960 *AS the pﬁtJtionLrS'i
in that f‘LJLJon were under the apprehnneion LhaL the

the petition was filed and the co
may be grpor"oodod by junior o(ficers/amk dlrccted.the

Hioate Uu&urnmxut to dispose of the xcpro;cntntjon%

pending before the Government and with thdt di ctio



(3N

“. T™he p?titivnvwhich was regdstered as Civil
Sule H30.1471/92 was disposed of by a Division Bench
of this Court by order dnted 24.7.92. 1In that case

b potitidemrs xdox were selected and apnointed in

e year 1977 in the Junior Grade of Assam Civil

Service Class T and respondents 2 to 14 hw?who Qere
7e!fiecrs of Class - II,wcre promoted toO Cldse - I
Chmior Grade) suhgsecuantly in the year 1979.The
cCourl. notad 1hat‘under the relevant>rulés vacanc1es
o Clasg I wrru'tn he fillad up by prnmolion from Class II,

mhw'percenthge was initially 30% which was increased to 50%-

in the vear 3977 and the remalning vacancles would be

£i1led up by direct recruitment. In the said writ petition,

4 1o 22 and it was properly reflected in the gradation 1ist]
; ;
prepared up-:+.0 1292. The grievance of the petitioners dn

that case wa: that the'Government:by order dated 27.5.92;

lhwrﬁ“y Lrenilng them senior to the rotitioners in relaxa

RREFESIRE ¥ 2 e

tion of F.R. 17(1). This order dated ?7ﬁ5 92 was passed

Il s

by Lhe State Covernment in view of Urdcr of’this court

passed In the earlier writ petition rcgﬂsﬁered as Civi;
Pule No 398//01 gist of which has been quoted. The

‘court noted that the peLiLioner WRXE fi%ed an appeal
W
Aaled 6.6.92 which was pending. Court a%ﬁp recorded

S N I ekt L oy 7 27 & 5 IR
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7.

subsaequent ordvrq passed on 27.5.92, the writ pétitiongts‘

anprehended Lhat thelr cases will not come within the zone

of consideration as they were’ juniors to the private

A,. *

spondents. Plia courL dlopOsed of the wrﬁt petition.

)

ﬁjth a dircction to the respondenta to £jroL COHSidLr

- N . u,

with rules anﬂ thereafter shall forward th“ names to.

k]

Lhe Chairman'of the Selection Committee.

10. Aftor the ‘above order was pasood by this court.
in the Ubot'ﬁ ent writ retition, utate GOVernment dispo,eh'
of all the ap;é ls by a speaking order and thereafter
determined the;sc iority of the promotees from Claes'-: 
o Class - 1 bhsing 1977 as recrultment year. It may»Be;
- stated that mbe batch of direct rccruitn 2nt filed an
.appeal before'the Assam Administrative Trihunal and the_ifl
eppcal has beeb admitted in respect of sepjority and
promotion. The Tribunal held that the question of
nomination Lo ] ALGS . was duL-uldc the juri,djcttOn of .
the Tribunal, 1he prayer for 6tay was also rejected.
The present plaintiff-opp.party did not jain in the appeal:
'before the Adm;niwtrative Tribunal and le=d the pres eet-!“

suit after stay order was rejected by the Administ;ativef

Tribunal. :

11. I have stated these facts only td show that the

direct recrults to A.C.5. Class - I of which the prcsent
ing . “

3

plaintiff was also a mnmber are fight/ sevéral rounds of
bt le o <laim seniority over prOmOtees,frOm'Class - I1

regarding inter so seniority mainly for the purpose o£
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defendants

Thﬁ OrO“L dated 1.12. 92 w

in Civil Rule No.3887,/91,
Clyalt vl Daraah el
directly to A.C.5,

vian

Class - 7171 Oofficers Lo Class - I.

1

i

1

i

Ty find that

a. B !
: -

. [
12. As stated above from the $0py of the plaint-

which pas heen annexed as Annexure % IT to the petition'
N ‘. h . . I
the plaintiref prayed for

‘a decree- that the

three notificntions.igoued by the 00vernment dated -

) ! . ’?"l.
<92

'27. .. .92 and 1.12,92 annexedl as -Annexures - B,

(92}

L and 2 to the present petition.hre!illegal,vvoid’and

N

.wiﬁhOUu jurisdiction and also for pcrmanent injunction

I
am from.giving effect tO-

nnd noL1fian10nu. By nOLlflC

r“'lrl-nnnq the State Of Ass

thoe ation dated 27. 5 92'
hovornmonb

: in the Perquncl Depnrtmeqt in rclaxatiogy

ef F.R. 17 under f.R, SA fixed the senlority of the‘

defendints

who were promotees’ from N c.S,. ClaSS-ewlIg
S
to Class - T w.e.f. 31.12, 1972 ah0ve Smti. bayatri

TyE

ClaSS';

Baruah - who was promoted directly to the B.C.o.

Ry noLif1ca1ion dated 29,5, 92 and in; modificatloniof

the earliqr noLificntion nnd in relaxation of F,R'
. ' - " .‘

under F.R.. 5A some of the promote

VR S XN

were <iven promotlon v.e. f. an parlier date’

as pas ed by the bovernment

AT

pursuant to the orders passed by this ,court on 16 9 91;

The appealsﬁiled by Smti;;

ol rs ‘who WNRrEX W gy ‘ruwrnltodv

Class I was dismiséed. This appea

reGarding giving retros pectiVﬂ promotion of A, C S'

2 CRH A S A E AT ITANAR L YRR L T

5w

v

3. in the plain£;;

23

Thus from the prayer made

t would be clear that the present‘dispdte.befofe

ho Civil Court in redgardlng ~ﬂnfﬁzity between Lhe
TLeara apiainead Atroctly 10 NeCu3. Class - 1 and




o~ e

officers prometed from Class - 11 to Class - T. Though.
L : it has been urgcd that as a consequence bf fixation. ..
of s tniorlt” plointiff is being deprived {from considera-

-

+ion of his case for nomination Lo I. h.o. t'hils matter

15 not directly an issue befOre the civil court.

; 14, ,Section‘dof the Assam Administrative:TribunaL
: - . li :
; Act def:nus JUrlgdiCtiOn of Lhe Tribunal which,inter -alldag

servant aqainst any order passed by the . competent
.auLhOrlty in respect of c0nditions of service. In my

)

opinion Elxation of ucnlority is a condition of service

and as ruch there cannot he a second Opinion that the
present dispute i5 not within the jurisdiction of the'

C have ‘ :
Administrative Tribunal. /already quotéd the amendedf‘

Section 9,of the Act along with the sta1emcnr of ohjects

and reasons.

i
!
i
i
1

’

15. IBy the amended Sectdon 9, the Juriﬁdiction\_-

of thoe civrl Court and other auhhority 'n any matter

relating to any condition of scrvice of any civil
y servant is barred. By the sald sub-sectlon (2) of

ction 9, a pzrson cannot also file a nivii court
uufiyr;t-i(:nirv_; in any form any ordar pn.";.'stt-.":l hy [the A':l‘)f‘.f.buna]y.
in any.apreal or review., Thus, it appeafs that there“‘
is an express bar of the jurisdiction oﬁ the civil
Cnuft in.respect of any matters regarding ccnditions

i

Gl service of o eivi! Cervante Lo for-gsted in
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emiiig ro the ahove conclusion from the statement of -
' .L."..lllil".l'{.:_'.; AN yenviaona, .1\'(,‘\['_"(.] nl)CIVG Lo |;1’IG ])i]] by
whieh Gection O ol the Aot wac amended. thils amendment
wat necensnry Lo ot an ond .o the auestion of exclusion
Tar juiiaddction of ~ivil court in vesp2ct of any matter:
whyieh he it hin thee cxzelundve jupisdiction of the
ipilamal in view of decisions of this court as mentioned-
stveye s Pha, o fors, 5 hova no hesitaltion to hold that the
inrdsiiction of a civil court is expressly bavred in
resipeeet of vredsonlt disiute and In o vieow of Soction @ :
Cor L Ca thr paveents suill o canneol bho Qntertninéd.
e T han been arasd bhefore this. courl that as 3
. . . ' [,
i ke st atowanls has ot bheoen Siled, Phey question [
roeanarding cuelnaion of jurisdiction eapnot be determined
. . . ¢ - g 1
Al (os Miab oy nppoce a0 prapoer dnonn bas to bhe franed. '
|
/
17, oty cbhatos beepe Ehial the jurdadletion does
notoddepeng condche e fonee baken e e dafendant e In the
R ] : "2
it Lo st atoment and this point has Lo he doalded on 4
: . H .2

Che b leantien nde in the plaink. (Gee K.T.k. 1905 .

DL N i Fore, e eontontion of pen-filing of
. . i

%

. . -'5_‘

it len statomenl hoas no forcee. ' RN 5
':‘\

§

LAl

LRAI c5oatated above, At has Leen urged-on hehalf

af plainti fle-opeupart ied that the qoestion of maintaine

abd ity hon e he cecided after filing of written state-
. | . ; ":"

ey e ! bosagtid 1 Crh Pomipes, A Talt o ot oo wan ‘.]"ll(?‘lfal:ed ' ‘
: H

N Suripa acogeent o veancdfng Fhe cords "santevtainment” and ok

[ o
ft B
: v
I .4
1 i
: %
. i

PRy S
O



"nintalnabilivy™ and in this connection -lecisioms of - '

the Apex Court, Karala iigh Court as well as this court
e c.i.l:c:d. (I';.I.P.. 1968 $.C. 488, AI.R. 1991 Kterala 253).
In my Oplnlon ‘this point need not detain ine as the law

has been laid, down by lho Apex COULL.

'

19. In Chandrika Vs. Baiyalal, A.I.R. 1973 5.C. K
7391 it was held that where the court 1is inherentcly

lanking in jurisdiction, the pleay as to juris sdiction

may be rajsced at any stage. In the case in hand that

Fhe civil court has no jurisdiction in respect of the .
' S0 S
prosent dispute is 90 clear as stated above,xhnkr 1t 18

not necessary to frame an lssue aftép'filing of writt@n<
st;»tgment an?;thoreaftzcr decide the question of jur_isd'Lct'..id"n.j‘_'”
To remove any misapprehension, it is made clear that there

may bhe Ccases where facts are disputed reyarding jurisdictidﬂ.,g

of a civil court or maintainability of a sulit-and in R

R

such cascs, 1t may be necessary Lo alluw the d’f.':'l'em.‘iunl‘.s

0 file written statement and thercafteyr frame an {issue

. . b . s
Aand take it up as mnlnnnmry one. But in the case in hand :
my opinion i

facts are not disputed and in/also the la app licable. '
. : . . [
20. Mr. Goswami, lecarned counsel has urged that by ' !

. ' : i '
the impugned order of injunction, two Jegallyconstituted
sukhoriries are pravented fron proceeding with the. matter, Co

namady, the Administrative Tribunal befor: whom some of,
P simiYarte situnted porsons Vil Fhae present pekiitloen

I B Y S S L T S R T eI NPT EPER I REES PR LN BN Y { st
!

Ve Elee Slotc Governmeant and socondly b ‘b injunction
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R f‘.nk fro arncsnn of noelegtion for pemination o (IAS

" niw,‘l?-*..r :-x’vrz'fz.-‘ 1:1.1!-.0}';' ynles is lmi[\é h«.{'h‘s _\m.. In this

‘Ur~uu~wfi~n, Foosopnpeel W*Hnﬂ“l Yicee i Uﬂ'ﬂ Areislon

..'."'"'_.h"r/“.( o~ (‘.'(.'inr‘l: in (j.‘«"{l'.|:<‘§n Corporat .‘i.on.-O.E India

L ed Ve, tingked Tndustrial !mG_' tamited, AT.R.  1983
JEPIRIN RV r'.ria‘nn frAcie 1 ‘.ﬁ)d f‘c-r‘r:@ in th cc»nlzention'

crotn L Gone o, bt need neb AN HIA RIS H‘i") \"().'i.nt in

anve ' . : ‘

e th a1l reccnty e Tl Chiat the jnrigsdiction of .- the

i |..~(”‘;.‘_ oo .«,-;(‘1nrl-‘w'l,'r»:.:bm-_-v_‘.-::r]y by 1 nw. Abtention of

oeae ereans h;ﬂr; Lhean drawm o a deciasinrn ¢of the Apex

foeayet in Proja Pam Humors Dhargava VS. Uinion of Indla,

S lep. darroGLe. PIN2. dn thab case the Apex court, inter,
' , right ‘

;,,‘.“ '

iaL hedd that pro-exighing/in comenn law is recoyniscd
Ces v sbat ot and o ey ~tatutory remnedy O its

chforcement provided, without expressly oxcluding the

furiadieticn of the civil o court, then both “the common:
LA Aand Ehe shatutory ranedies might h:.\c::.c.\me,cc»nC.\.\'w:xr\ent
i ias 1o avinag \.lp'm An elenent of !?U:?Ct:iion .o the
persong. hin ration 1o . not np]'-\],'l‘(‘:r\h],n .to. the Cnée in
Laned dnamm choas the 1'111:‘j.:-<'ij..ct;ion o f (;".i.\f:i.l court. has

hoon expressly barred as stat@d above,

v N

7). 1. Sarwa, lzarned counse) for the plaintiff-

cppaparty hiag wrged that oven if thff'ill,ir;i('sdicrtion of a

Fivil eonrt Ls hoarred, the civil court has jurisdiction

1.

o ehamine as Lo whether the ’r-rovisioﬁs: of any statute
Leert ey el Led with or not o whether the statutory

‘1

! P
Critamal o orale s e endd sk atutos hao actod in r.:onfrormity

-
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. : i :
Wlth the findamental principle of judidia% procedure
learned counsel hasféladed relianc
:-:“ I -‘ : ey
X Singh Vs. the Financial Commissioner,vArI R

|l|

In this connection,

in Gurba

435. In paragraph 19 of the jidgment, the

1991 s.C.

Dpex Court‘reiterated the above law as‘Haid down by_

“the Privy Council in Secretary of utate‘Vs. Mask an

A. I R. 1940 P.C. 105 This 1aJ Yas reiterate
I .

Company,
Uourt in the earlier dedisiéngalso.
| .

I

by the Apex

d
l

22, But ,the ,2above rntio 1s not appl cable in

I
the case in nand inasmuch as the utatuthry Tribunal,
K i

namely, the Admini trative Tribunal haT|%ot diSposed

of any appeai and that apart the orders“of the State*ﬁ

LJovurnmcnt which hnvo bcen challcngcd in the civil'

suit are undnr examination byfthe Admi?istr

23.

Tribunal hrll that queution of preparatﬁon'of a; enal

bﬂfOLO the . ﬂribunal 1.0 eek remedy in tbe appropria'“

Forum. The erder of the Tribunal dated P 12 ,92 has

annexed as Annexuxe - III to thc affidavit-in—Oppos'

fi]ed by thu p]aintiﬂf reSpondents before this court

Tn view of shn abhove' fact Mr. Sarma has urgcd tha

plaintiff cannot approach the Central Adminiotrati'

Trilhuanal as hﬂ s not a member of the\I.A.S. und as

i,

such aivil court s the appropriate authority.»

"
ton

S
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL,GUWAHATI BENCH

OsA.No. 25/2000
Im the matter of &

OsA.Ne. 25/2000

Shri,L.C,Singhi' ess Applicamt
- Vs = | | ’
m.o;x. & oth_;;rs | _.eees Raspondents .
. AND : | |
‘;n'the matter of
L] : . A
r Written statement om behalf of State
>3 B . of Assam(Rgspendent‘No.35 to the

applicatien'fiyied by the applicént. >

( Writtem statement en behalf of Respondent Noe 3).

I, Shri H.N.Sarma.Under Secretary to the Govt.ef

Assam,nepartment of Personnel(h)Eispur,Guwahati-G. de

"hereby selmenly state as fellews 3

1é That I am the Under Secretary te the Govt. eof

Assam,Perseanel (A)Departments A cepy of the application

had beea served upon the respondent Ne;3. I have gone'

threugh the same and have understesd the centents thereef

I have been autherised te file this written statement on

! ' Contd.. s

\} -
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behalf of the respendent Ne.3 and the coﬁpetegt to de so,
o . 3'dovnet ‘admit any of the allegatiens/averments made in
the applicatien which are net based en records, Any
statement/averments which are not specifically admitted

hereinafter are to deemed .as denied.

That in regard te the statements made in

Paragraphs 4(I) te 4(4) of the application the answering
respondent has ne cemment te make thereon, as they are
matters of recordss He, however does not admit anything

which is net berne eut by records.

That in regard to the statements made in paragraph

4(5) and 4(6) of the applicatien it is stated that the
Govt.of India*s Netificatien dated 30=-12-1996 vhereby
promoted the applicant te IAS was subsequently rescinded
due to the pesitien appeared in the Review Select list

ﬁ ef 1995 - %. |

That in regard to the Statement made in paragraph

4(7) of the application the answer ing respondent has ne

e cemment to male thereon as they are matters of records.

That 1n regaerd to the statements made in paragraph

4(8) of the application the answering respéndent begs te
. state that the applicant was pested as Demuty Commissioner,
Dhubri vide order dated 12~2~1996 as a State Civil Service

officerbso he has no claim fer officiating benefit,

Contdeee. «3

i
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6o That ii‘regard to the statements made in paragraphs
4(9)»to 4(11) of the application, it is stated that as the
seniorities of direct recruits were allowed by the Hon'ble
Gauhati High Court in the Writ petition filYed by‘the

direct recruits, the mr;ginal Sselect list of 1993 and 1994
ol As da Arvitiad ond D PV o3 o, Thtae o Lelad ABLMicagsdeladl

beeame—aecessafy—to review of 199596 select list and in
the review Select list eof 1995-96 the applicaht feund his

place against sl. No.8. As there were oaly 7 vacancies at
that relevant time the applicant did net deserve his
promotien te IAS, The:efere his prometien te IAS made from

1995~96 eriginal select list was‘rescinded.

Te That in regard to the statements made in paragraphs
4(12) and 4(13) of the appbicatien it is stated that as the
é'@fficers belong ing te'gromoted greup who found their
places in the zene of consideration of the Selection

Committee in its meeting held in 1993 and 1994 according

te their senierity which was quashed by the Hon'ble High Court

it became necessary to review the select lists,

8. That in regard to the statements made in paragraph
4(14) of the applicatiien, it is stated that in persuance

of judgement of Hon‘'ble Gauhati High Court whereby quashed
the senierity of Shri Bebabrata Chakraverty, the prametiah
case of Shri B.Chakravorty te® IAS could not be considered
albhgugh his pesition was in tep in the 1994 Select List,
on the same ground it bedame necessary to review the

select lisis.

ContAecseecod
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9 That in regard te the statements made in paragraph
4(15) of the appiication it is stated.that although Shri
DeNeSaikia did net find his place in the select list eof
1995«96 he feund his plaée at Sl.N0oe2 in 1992~93 review
select list, The review of 1992-93, 1993=94 and 1995#96
became necessary te cemply with the judgement of the Hon®ble
High Court. Hence the allegation made by the applicant’'s

are hereby denied,

10, That in regard te the statements made in paragraph

4(16) of the applicamtion it is stated that in cempliance

- of Ceurt's erder the select ' lists were reviewed,

1. That in regard t®» the statements made in paragraphs
4(17) and 4(18) of the applicatien, the answering respondent

has ne cemment te male thereon.

12. - That in regard to the statements made in paragraph
4(19) of the applicatien the answering respondent has not
comment to make thereon as they are answerable by the Govt.
ef India. He, however, states that state civil service
efficers have been premoted te IAS against the poéts made

available in the promotion queta.

13, That in regard to the statements made in para 4(26)
of the application, the answering respondent begs to state
that after preparatien of 1995~96 Review select list, the

original select list of that year was nonexistencé. As the

ContAessed
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appl icant was net entitled to his promotien £rem 1995«
1996 Review select list, the questien of creating a

supernummzmmmmt to accommedate the applicant in IAS

daes net arise.

14, That in regard te the statements made in Paragraph
4(21) of the application the answering respondent begs te
state that as the applicant was not entitled te his
promotien to IAS from the Review Select list of 199596,
his allegations are denied. As the Govt.of India’s erder
dated 30-7-1999 regarding resciséion of promotion of the
applicant contained some mistake, it was necessary te -
correct the same and thereafter the corrigendum dated
7-9~1999 was issued by the Govt.of India and a@ccordingly

-Same was served'upon the applicant on 35:2& 3-1-2600,

156 That in regard to the statements made in paragraph

4(22) of the application the answering respondent has ne

comment te make thereon.

16o  That in regard to the statements made in paragraph
4(23) of the apblicatien, it is stated that the appl icant '

does not deserve the benefit of promotien te IAS on any
than
date earliar/that the date of his premotion from 1996-97

Select list;

r86;
fonal “””’ i
b‘D:’:Jw AHA“ | Contdes.6 -



sub-Divisto
G\ W A H A 1

i

Q;V

Page/

17¢  That in regard to the statements made in
paragraphs 4(24) of the application the answering

respondent has ne comments te make thereon.

18, That in regard te the statements made in
paragraph 4(25) of the application, it is stated
that, the applicant is not entitled to be preomoted

te the post of IAS w.e.f, 30-12-1996 iia pursuance

g

of his positien in the Review Select list 1995 - 96,

Hence the order of rescinding his premotion made'

Wee@efs 306=12~1996 is in accordance with lawe

19. That the answering respan‘dent respectfully
submits that none of the greunds mentioned in the

applicatien are the valid grounds and hence the

application is liable teo ke dismissed.

=g Oo-

nal Magistraio;
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VERIFICATION

I, Shri HeN.Sarma, Under Secretary to the
Government of Assam,Department Persennel(A),Dispur,
Guwahati - 6 do hereby state that the statéments |
made in paragraphs 1, 2 and 5 te 17 are true to my :

knowledge and those made in paragraphs 3 and 4 are

>

true ta my infermation derived there from which I
believe to be true and the rests are my humble

submissions befoee this Hon'ble Court.

I have not suppressed any materials fact, I
have signed this verification on this the %%,
day of June, 2001,

L : ’

Signature. A6 {;\O\Oy '

a oo

sfonal Maglstreé;

e
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BEFORE THE HON'BLE CENTRAL ADMINISTRATIVE TRIBUNAL,
CALCUTTA BENCH, KOLKATA

IN THE MATTER OF

O.A. No. 811/02 (OA 25{2000 of Guwabhati Bench)

L.C. Singhi

Applicant
Vs.
Union of India and Others
Respondents

The Rejoinder to the Written Statement filed by the Respondent No. 3
The humble applicant most respectfully begs to state as follows:-

1. That the applicant has gone through the copy of the written
statement filed on behalf of the Respondent No. 2 and noted the

contents thereof.

2. That save and except the facts which are specifically admitted
hereinbelow, all other statements made in the written statement

are categorically denied.

3. In reply to the contents in paragraph 5 of the written statement it
is most respectfully submitted that the post of Deputy
Commissioner and the post of . Joint Secretary to the

Government of Assam are the cadre posts of IAS under the

1
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Indian Administrative Service (Cadre) Rules 1954 and the 1AS

cadre shduld include all superior administrative posts of and
above the rank. of district officers under the well established
guidelines of the Government of India and under Rule 9 of the -
IAS (Cadre) Rules 1954. A cadre post in a State can not be
filled by a person who is not a cadre officer except for temporary
period. However, if there is a Select List in force the State
Government may appoint the officers in the Seleg:'t List to the
IAS cadre posts. Your humble applicant most respectfully begs '\
to submit that when he was appointed as Deputy Comrhissioner;
Dhubri he was already in the Select List prepared and finalized
on 6.2.1996 and as such the period during which he has been

holding the cadre post of IAS should be treated towards his

- period of probation under proviso to Rule 3 of the IAS

(Probation) Rules 1954, ‘In this connection, it is pertinent to refer
to the deci§ion of the Apex Court in Union of Indi:a Vs. G.N.
Tiwari and Others (AIR 1986 SC 348) wherein the Hon'ble
Supreme Court has clearly ruled that the period of continuous
officiating can not be ignored on the ground that the
appointment was not specifically approved by the Central
Government or that there was no. vacancy in the prdmotion |

quota of cadre officers.

In reply to the contents in paragraphs 6 to 18 of the written
statement your humble applicant most respectfully submits that
the contents therein are not only incorrect but they are contrary
to the records. The answering respondent Government is mis-

leading this Hon’ble Tribunal either by making statements which
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are known to be contrary to the records or by willfully

suppressing the material facts. In regard to the matter
concerning the review of the already finalized Select List of the
year 1992-93 and 1993-_94 your humble applicant begs to state
that the review of the said Select List did not take placé in
pursuance of any order from any Court. The order dated 20"
March, 1995 passed by the Hon’ble Gauhati High Court in Civil
Rule No. 1079/1993 did not contain any direction to review the

Select List of 1992-93.

As a matter of fact the review of the Select List of 1992-93 was
never an issue in the Civil Rule No. 1079/93 and no such order
was ever passed by Hon'ble High Court to review the Select List
of 1992-93. Thé dispute reiated to the appointment of Shri D.
Chakravorty, whose name figured in the Select List of 1993-94
prepared on 29.3.1994. Since the State Government wanted to
appoint him to |AS, they moved a Misc Petition before the
Hon’ble Gauhati High Court praying for permitting them to
appoint Shri D. Chakravorfy, whose name appeared in the
Select List of 1993-94 prepared on 29.03.1994 and approved by
Government of India on 21.10.94 and as such the observations
of the Hon'ble High Court to.reconsider the promotion matter to -
IAS was Only in the Context of appointment of Shri D. .
CHakravorty, the Respondent No. 20 in that Civil Rule and' it
never wa's a fact in issue in main Civil Rule No. 1079/93, and thé
Hon'ble High Court never ordered review of any previously
finalized Select Lists. The observations of the Hon’ble High

Court have been picked up and used by the respondent



governments to give benefit to a single individual.

o

\
In this

context, it would be pertinent to quote the entire paragraph No.

36 dealing with the Misc. Application No. 170/95 filed by the

State Government in Civil Rule No. 1079/93:-.

“The Misc. petition No. 170/95 in this writ petition filed by

the government has been considered in the light of the

decision arrived by this court in this Civil Rule.

The

reasons set out in this misc application is that in view of the

order dated 5.5.93 passed by this cOyrt govt approached

this court to take permission before giving promotion to the

'private respondents. As the Department of Personnel and

Training, North Block, New Delhi by letter No.

14015/12/94/A1S(l) dt 20.10.1994 informed the Chief

Secretary, govt. of Assam regarding approval of the select

list of ACS officers of Assam segment of jcint cadre of

Assam and Meghalaya containing names of seven persons

for appointment to IAS by promotion, the name of

respondent No. 20 hés found the place at SI. No. 1 in the

select list approved by the Union Pubic Service

Commission, court required to give permission for his

promotion. This court has allowed the writ petition for

maintaining the seniority of the direct recruits of 1977 batch

above the private respondents. Apparently, this court can

not restrict the government to issue direction not to

consider the promotion of the respondent No. 20 as

seniority can not be only criteria for promotion. All the

privaie respondents alongwith the writ petitioners of 1977

batch have the right to be considered for promotion though

claim for promotion to the IAS is not a vested right for all of

them. The application is rejected. The Respondent govt

shall reconsider the promotion matter to the IAS giving

4
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opportunity to all the contenders on seniority basis so that
they can come to zone of consideration for promotion”

(emphasis added).

Your humble applicant begé to submit that the observations of
the Hon'ble High Court related only and only to the .Se‘lect List
prepared on 29.03.1994 and finalized by the Government of
India, Departfnent of Personnel and Training vide letter No.
14015/12/94/AI1S (l) dated 20.10.1994 containiﬁg the name of
Shri D. Chakravorty. Thése observations therefore, did not
relate to the fact in issue in the Civil Rule No. 1079/93 and these
observations were never madé in the context of review of the
Select List prepared and finalized years before. The last line of

these observations of the Hon’ble High Court has been picked

- up after 23 months and used by the State government for the

purpose of giving undue benefit to one single individual.

Your humble applicant begs to submit that when the select list
for the year 1992-93 was under the process of preparation your
humble applicant alongwith his other batch-mates filed a Civil

Rule in Gauhati-High Court being Civil Rule No. 14710f 1992. In

_this Civil Rule the Hon’ble High Court was pleased to order that

the Respondent State Government of Assam shall dispose of
the appeals filed by your humble applicant and other batch-

mates before forwarding the names of the eligible officers for

-consideration by the Selection Committee. A copy of the said

order dated 24.07.1992 in the said Civil Rule was also ordered

~

to be given to the Chairman of the Selection Committee. Thé

issue of Select List of 1992-93 was, therefore, an issue in this
5
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Civil Rule i.e. Civil Rule No. 1471 of 1992." Be it stated that Shri
Dhirendra Nath Saikia was not a writ petitioner in this Civil Rule.
The Select List of 1992-93 got finalized after the appeals filed by
your humble applicant and his other batch-mates were refected
by the Government. We never agitated the 1992-93 Select List
as it did not contain the names of private Respondents in the

Civil Rule and contained the names of 1970 and 1975 batch

_officers with whom we have had no dispute as regards the

seniority. Thus, no one agitated the 1992-93 Select List as then
prepared and no Court including High Court of Gauhati ever

directed to revise and re-open the 1992-93 Select List.

A copy of the order dated 24.07.1992 disposing of Civil
Rule No. 1471 of 1992 is already enclosed as Annnexure-1 of

the rejoinder to the written statement of Respondent No.2.

- Your humble applicant further begs to state that Shri Dhirendra

Nath Saikia was not a party to the said Civil Rule No. 1471 of
1992 and instead he.fought an unsuccessful battle which finally
resulted in rejection of his claim by the Hon’ble Gauhati High
Court in Civil Revision No. 41 of 1993. Thus, there was ho order
from any Court or judicial authority to review the Select List of

1992-93 prepared and finalised on 31.03.1993.

A copy of the order dated 30.03.1993 passed by Hon'ble
High Court in Civil Revision No. 41/93 in the case of Shri
Dhirendra Nath Saikia has already be\en annexed with the
Rejoinder to the written statement of Respondent No.2 as

Annexure-2.
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Your humble applicant begs to submit that it is also not true that
the revision of the 1995-96 Select List became necessary as a
result of review of earlier Select Lists. The review of the Select
List was done because of egoistic attitude of respondent No. 1
and other two respondents‘never felt'that it was neces'sary. As
a matter of fact the State Government vide their letter dated 19"
June, 1998 wrote to the Government of India that the revision of
1995-96 Select Lisf,is not necessary. It was also made clear to
the Central Government in the said letter that on previous
occasions also, officers in Select List were appointed to IAS,
even though vacancies were not taken into account while
finalizing the Select List. In support of their contention the State
Government cited the examples of appoi‘ntment of Shri T.
Huséain Shri'D.B. Chhetri and Shri S.B. Medhi who were
appomted from the Select Llst of 1988 in excess of the number
of vacancies for which the Select List was originally made.
Infact the State Government apprehended that if the 1995-96
Select List is reviewed it may also necessitate the réview of

Select List right from 1988.

Your humble applicant begs to cite the cases of appointment of
Shri Sasadhar Nath and Shri Ashutosh Sengupta who were
appointed to IAS, even though‘thq vacancies against which they .
were appointed, were not taken into account while preparing the
Select List of 1991-92, Shri Dibakar Saikia was appointed
against the vacancy of Shri D.C. Barthakur which was not taken

into account while preparing the Select List of 1993-94. Shri
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Khagendra ‘Nath Buragohain has been appointed vide
Government Noﬁfication No. 14015/5/97-AlIS (l) dated 3.3.2000,
even though his name was at serial No. 4 and the Select List

was prepared for 3 vacancies.

Your humble applicant most respectfully begs to submit that the
contention of the respondent Government that there were no
vacancies ié incorrect. Aé a mattér of fact the State Government
has categorically stated that your humble applicant as well as

Shri Dibakar Saikia and Shri Dhirendra Nath Saika were all

- appointed against clear available vacancies and as a matter of

fact the vacancy against which your humble applicant was

‘appointed has been again notified as vacant by the State

Government in their letters dated 26™ August, 1999 and 22™
November, 1999. As a matter of fact the State Government
gave a detéiled account to the Government of India about the
date of occurrence of vacancy and as to how and by whom it
was filled up in their letter dated 22" November, 1999. The
State Government also requested the Government of India to re-
examine the matter of rescinding the appointment of your
humble applicant vide their letter dated November 25, 1999. |t
is astonishing and shocking that all these material particulars

have been suppressed from this Hon'ble Court by the State

Government and they have submitted an affidavit which is

nothing but false. The State Government in the year 2000 also
has re-iterated the same position giving a detailed account that
the Selection List for 1992-93 was prepared in respect of 8

vacancies but only 7 persons were appointed; the Select List for
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1993-94 was prepared for 5 vacahcies but all the 6 persons in
the Select List after deleting the name of Shri D. Chakravorty
were appointed. This list includes the name of Shri Dibakar
Saikia in respect df the vacancy of Shri D.C. Barthakur even
though that vacancy was not taken into account when the Select
List was prepared. The Select List for 1995-06 Was prepared for
7 vacancies and it contained 9 persons and 7 of them were

appointed including your humble applicant.

Your humble applicant also submits that there was no direction

from the Hon’ble High Court to re-cast the seniority and no such

seniority in the Assam Civil Service has been re-casted by

Government of Assam. Had it been so, the State Government
of Assam ought to have taken into account the objections
submitted by your humble applicant on 28.06.1993 whereby

your humble applicant claimed seniority under Rule 19 (4) of the

"A_ssam Civil Service (Clause 1) Rules, 1960. Your humble

applicant is not aware of any revision of seniority effected by
Government of Assam in the Assam Civil Service. As a matter
of fact your humble applicant submitted an another application
praying for determination of his inter-se seniority in the Assam
CiviI\Service Rules,'1960 on 8.11.2000. Your humble applicant
prays that .the Hon’ble Tribunal be pleased to direct the
Government of Assam to review the seniority in the Assam Civil
Service after duly considering the petition by your humble

applicant firstly on 28.06.1993 and then on 8.11.2000.
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A copy of each of both of these applications has already
been annexed as Annexure-18&2 respectively with the Rejoinder

to the written statement of Respondent No.1.

That your humble applicant begs to submit that the respondent
government has willfully suppressed the material facts and they
have not come before your lordships with clean hands. As such

the written statement submitted by them is not the statement in

the eye of law and the same is liable to discarded in totality.

That under the facts and circumstances of the case, the O.A.
deserves to be allowed by setting aside the impugned order and

granting the prayers made in the O.A.
VERIFICATION

|, Shri Lall Chand Singhi, aged about 51 years S/o Shri

Surajmal Singhi, Applicaht in O.A. No. 25/2000 do hereby verify

and state that the statement made in paragraph is true to my
knowledge and those made in paragraph 4-9 being matters of
records are true to my information derived therefrom, which |

believe to be true and the rest are my humble submissions

. before this Hon’ble Tribunal.

And | sign this verification on this the 9" Day of Augdst

2003 at Mussoorie.

Place : Mussoorie Q\N\Q@N\/
Date : 9.08.2003 , 'Applicant
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