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\/ Notes of the Registry Da_ite, ﬂ Order of the Tnbundﬁ
/Z 7/00 " 5.7.00 Present: Hon'ble Mr S. Blswas Admlmstratlve
) ' Member
Nk ‘“"&C% &Qw_d’ lorg, - -
' , Learned counsel Mr M. Chanda for the
2ot} N 1,28 4. .
A9 ’ applicant and Mr B.S. Basumatary, learned Addl.
Pt N 1 C.G.S.C. for the respondents.
At the request of the learned counsel
A i } ] , ) » “A ' \ . -
v A for - the . respondents the case is adjourned and
posted on 3.8.00 for written statement and orders.
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
GUWAHATI BENCH '

Original Application No.218 of 2000
Date of deéision: This the 25th day of.October 2000

The Hon'ble Mr Justice D.N. Chowhdury, Vice-Chairman
1. Shri Rishikesh Paul
2. Shri Jang Bahadur Gurung
3. Shri Lilaram Sharma .
4. Shri Bola Krishna-Sharma

.5. Shri Raj Narayan Rai

6. . Shri Dhan Bahadur Pradhan ....Applicants

All the applicants are Fitter General
Mechanic working in the establishment
of Garrison Engineer, Shillong.

By Advocates Mr M. Chanda, Ms N.D. Gqshami
and Mr G.N. Chakrabarty.

- versus =

1. The Union of India, represented by the

Secretary to the Government of Indla,
Ministry of Defence,
New Delhi.

'2, The Engineer in Chief,

ARHQ, DHQ,
Kashmir Bhawan, New Delhi.

3. The Controller of Defence Accounts (Pay),
Uday Vihar, Narangi, :
-Guwahati.

4. The Garrison Englnner,

Shillong. ‘ ' . ....Respondents
By Advocate Mr B.S. Basumatary, Addl. C.G.S.C.

. CHOWDHURY.J. (V.C.)

The issue rela£es to admissibility of Night Duty
Allowance (NDA for short) to the Pump House Operators (PHO
for short) .séfving \in the Military lEngineering Service
redesignéted as Fitter General Mechanic (FGM for short) with

effect from 6.7.1994.

——
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2. The applicants are six in number who have joined

together and filed a- single application. Since the cause

of action and the. nature of relief prayed for are same and of

similar . nature, the applicants are accordingly allowed to

espouse their grievance by this single application under the.

provisions of Rule 4(5)(a) of the Central Administrative

Tribunal (Procedure) Rules, 1987.

3., . Prior to. the.impudned :ordér dated 17.2.2000, Anhexure
: . ¢

2, the applicants were working as PHO-and were awarded NDA
for the work they performed during the night at the rate of

ten paise per house hour. Such allowance, according to the

applicants, came to around Rs.lOO/—bper mansion. The PHO was

redesignated with effect from 6.7.1994 as FGM. The nature of

dﬁty and grade in service remained the same and they
c6ntinued to get the NDA calcuiating on the hours of night
duty performed by each individual FGM. According to' the
applicants after redesignation was made in 1994, NDA Qas made
"admissible only to those categories>which were enlisted in.
the Government Order. In the order there is no mention of FGM
.and therefore, the Army Headquarters, Eastern Command took up

the matter with the Ministry of Defence in order to include

the FGM in the list of the Government Order for the purpose

of NDA. No decision in the matter was taken. The'concerned
authority made corresp&ndence with the Army Headquarters,
Eastern Command. One . such communication 1is annexed 'As
Anneiuﬁe I to 'thé application. By his communication dated
17.2.2000 the Senior Accounts Officer informed the concefned
authorityuto stop‘tﬁe payment of NDA and advised to initiate
action to reqularise the overpayment..

4. - Written statement has been filed on behalf of the
rééondents. The respondents admitted that the applicants are
discharging similar nature of duties, having also not

disputed that the 4&pplicants are attending their ' night

duties..c...
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duties. The respondents, however, submitted that though the
nature of duties remained the same the EGM were not
caterogirsed in the list of the Government Order for grant of
NDA and accordingly the case of the applicants were taken up
with the bGovernment of India, Ministry of Defence for

clarification regarding the admissiblity of NDA to the FGM.

t

5. From the facts alluded above, it emerges that . the

- applicants were provided with some extra allowance of 10

paise per hour for rendering nigﬁt duty. Since they are
discharging the same and similar nature of duty as FGM as

they were earlier as PHO, it is difficult to discern the

~rationale behind the refusal of the .allowance for NDA for

simiiar duty. the allOWance was proyided against the services
rendered. The metter has already been referfed to the
Ministry of Defence and it is'expected that the Ministry of.
Defence woﬁldAtake up an appropriate decision as per law for
providing the Night’Duty Allowance for rendering such duty as

was done earlier.

6. vAfter considering ell the aspects of the matter the
reeﬁpondents are directed to take an early decision in the
metter, preferably within three months from today. Till
coﬁpletion of such exercise the respondeets are directed not
to give effect to the Circular dated 17.2.2000 issued by the
Senior Accounts Officer so far the present applicants\'are
concerned. |

7. The application is accordingly disposed of. No order

as to costs.

4
£ -

( D. N. CHOWDHURY)
VICE-CHAIRMAN
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In the Central Administrative Tribunal

Guwahati Bench 2¢¢ Guwahati.

( An application under Section 19 of the Administrative

Pitle of the case

Pribunals Act, 1985 ).

$ OeAe NO® gjg /20()0.

Shri Righikesh Panl ¢ Applicants

and others.

Union of India and otherse . $ Respondentse

INDEZX

Sl. No. _Annexmure Particularg

Te
2e

3e

4.

- Application
- Yerification
Copies of letters/orders

dated 19011099 3

2 - A copy of the circular
dated 17.2.200

P% e__llg.

1409
10

12

Filed

by

ﬂ\f&&) ‘é}z;ch/L/LA/LJ

Advocgte .

RS KMX\’P W‘Qut



In the Central Administrative Tribunal
Gawehati Bench $33% Guwahatl

( An application under Section 19 of the Central

Adninigtrative Pribunal Aet 1985).

( Original Application No. /2000,
BETUERY
1.  Shri Rishikesh Paul
2. Shri Jang Bahadur Gurung.
3.  Sari Iilaram Shawma.
4. Shri Bola Krishna Sharma
5 Shri Raj Narayan Rai.
6o Shri Dhan Bahadur Pradhan.
All Fitter General Mechanic working in the
establishment of Garrison Engineer, Shillong.
.oooooooo AEElican_:_t_S_o
1. The Union of India
Represented through the Secretary
to the Goverment of India,
Ministry of Defence,
New Delhi.
2

The Engineer in Chief
ARRR, IHQ, |

Kaghmir Bhawan,

New Delhi.
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3e Controller of Defence Accounts (Pay)
' Uday Vihar, Narangi,
Guwahati -21e
4. The Garrison Engineer

Shillong .

 F R KN '_R_g_ggondentso

DETAILS OF APPLICATION »

1. Particulars of orders against virich thig
application .is made .

1. This application is made against the impugned
order of recovery of Night Duty Allowance issued by the
office of the CDA, Guwehati vide their NO. Pay/024/17/
PC/86-VII dated 17._2.2009 and also praying for a direction
upon the re‘gpbndents to allow the applicants to continue
to draw the ﬁight mty‘ Allowa.nce’mich is sought to bve

recovered from the salary of the applicantsQ

20 durisdiction.
The applicants declare that the subject matter
of the applicants is within the jurisdiction of the Tribunal.

3, Limitation.
The applicants further declare that the applica~

tion is within the limitation peériod prescribed in section 21
of the Administrative Tribunal Act 1985.

R ol seaghfout



4 Factg of the case.
4.1, The applicants state that they are the Citizen

of India and as such all of them are entitle to all the
rights, privileges a.nd'protect:l.ons as' guaranteed under
the Provisions of the Constitution of India. The appli-
cants further beg to rsta'te that their grivances are
common and the relief sought for are also common and

as such crave for permission to move this application

jointly under Rule 4(5)(a) of CAT Procedures Rules 1987.

4.2, The I’ump House Operators ( for short PHO) serving

in the Military Eagineering Service ( for short MES) were
allowed Night Duty Allowance for aach hours as they indi-

TH T et NI o C——
vidually worked during the nigh @ 10 paise per house hour.
RS — "'_'_"-‘——'1'3

M.

On sich al].owance one _s;.ngle Pump House Opei'atér could

L2

get a sum around Rs.100_/- in a mon N b /

4¢3 That the PHO were redesignated as Fitter General
N ettt v
Mechanic (FGM) weeofe 06-07-1994. There nature of duty
- preN - — e,

and grade in service remaining same, they continued to

get the said N..'D.A. calculating on ‘bhe hours of night duty

T NN N V*wm
performed by each individual PG .M.

— T . |

b TS - T e

/ 4edo That conseduent on the redesignation in the

year 1994 the N.D.A. admissgb¥le only to those categories

—_—

e
vhich vere enlisted to the Govermment Order issued by the

Ministry of of-‘Defence The FGM not being in the list the

/ AT e e i =

Arny Headquarter, Basgtern command has taken up the ratter

7

[ -

with the Ministry of Defence so that the FGM may be

included in the list of the Government Order for the

0090 Ko sh Al -
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purpose of NeDeAe But the Ministry of Defence has not
yet taken the decision or communicated anything denying
the admissability of NeDeA. to the PHJO now redesignatead

as FeGoMe - e - T

454 It 'would be clear from the letter from the

Bngineer in Chief referring to the Army Headquarter,

Bastern Command letter No. A/20050/NDA/EIC(3) dated,

14th July, 1999 vhich has been forwarded to the applicants
Shvillerg

by the Garrison Engineer, 872-E¥S under Order No. 1020/
424/81 dated, 19.11.1999.

- &x6. Copies of vhich letters/orders are annexed

and marked as Annexure = 1 series.

446 It would be relevant to state that the
applicants have been paid the N.DeA. since July, 1994

when they were redesignated, and their bills have been
Passed by the CeDele ( Respondent =3) every month during
the last six of years in the absence of any order to stop
the Night Duty Allowance.

4 o7 That the suddenly it appears that the CDA
(Bespondmt No.3) asked the AAO, GE, Shilleng/AG to stoped
payment of NeD«.Ae and almo to Lo recover g such Night Duty - e
Allowence paid since 7. 6.7.94 till date as a result of

such commnication made by the CDA wide letter bearing

no « Pay/024/IV/BPC/86-VI1 dated 17.2.2000 the respondents

made arrangement to make recovery of the Night Duty -

ot T e L

Allowance paid on after 6.7-94 to the present apprlicants

from the pay bill of the applicants for the montb of

- 0, sho kask R
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June *2000 ag because their is a instruction given by the

CDA in the impugned circular dated 17.2.2000 to initiate
action to regularise the over payment so mades The deci-
sion of the recovery of Night Duty Allowance paid to the
applicents weeefe 6.7+94 has been taken by the Controller

of Defence Accounts Guwahati without issuing any notice

or show cause t¢ the applicants and also without following
the Frinciple of Natural Justice, as such the impugned

letter dated 17.2.2000 ig liable to be set aside and Quashed.

A copy of the eircular dated 17.2.2000 ig

enclosed as Annexure = 2.

48 That your applicants further beg to state that

they have been re-designated as fitter Gemeral Mechanice

(FeGoMo) from Pump House Operator but they are still per-
o n

forming the Night Duty as the nature of job rémain same

till date. As such they are entitled to Night Duty Allowance

and the same cannot be denied to the applicent merely because

they have been re-deginated as F«G <M., therefore Hon'ble

Tribunal be pleased to direct the respondent condinue to

pay Night Duty Allowance to the apprlicants as the dquty and

responsibility of the applicants remain same even after

re~degination.

4.9, That it 1s stated that the applicant could not
Prefer anyrepresentation as the arbitrary decision of
recovery is going to be affected from the pay bill of the
applicants in the current month.

Rl‘gki KZAA’FM |
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5. Grounds for Relief with Iocal Provisions.
Sele The CeleA., Guwahati has no authority to decide

admissability of NDA, and whether the Pump House Operators
being re-designated as Fitter General Mechanic performing |
the game work a.ndin the same grade shall be denied or
alloved the N.D.A. is a matter to be decided by the Ministry.

The Audit aunthority cannot take the d#m administrative

decision and as such the Order for deduction to recover

the NeDeAo is illegale

5¢2e That there is no dispute that PeHe. and F.G.M.

are not different in work and grade, and when the Army

Headquarter has taken up the matter with the Ministry of

Defence to Bnlist the category of FeGeMo for the purpose

of NeDeAo, it 1s without any Jjurisdiction and authority

the CeDeie { Respondent No.3) has intimated the Garrison
Bngineer, Shillong { Respondent No. 4) to recover the
Ne.DeAe gince the redesignatione.

5e30 That until the Govermment of India, Ministry of
Defence commnicates the decision about non-admissability
of N.DeAe to the Pump House Operators only due to their
redesignation the N.Des2d. may be stopped, dbut before that
the FeGoMo who are actually the PeHOo in a different
i‘name have to get the Night Duty Allowance as usuale

S5ede That the applicants are low paid employees and
if recovery-is started in compliance of the order of the
CeDeAe Guwahati they would be seriously prejudice

R & K@/ﬁep\‘fp ad
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particularly as in each individnal case the recoverable
amount would stand in each case around Ra. 7000/- guch
a financial loss is going to be effected yithout the
due process of law, or observing the principle of

natural justice.

6. Details of Remedies Exhangted.

The applicants were intimated only on 9th April
2000 that recovery would be effected as per instructions
given by CeDele (ﬁespondmt Fo.3) and such deduction
would commence by deduction frdm the Salary of ¥ June*2000,
This being the situation no representation could be made
or Notice served in compliance of Sece 20 of the Adminis=
trative Pribunal Act, 1985. Unless this Hon"ble Pribunal
adnits this application and consider the urgency for whieh
exhausting other remedies is impoésible. the applicanis
would be geriously prejudiced and would be deprived of

Justice and eduity.

| 7. Matters not previously filed or_pending with
. .
Any otber Court.

The applican‘ha declare that they have not

¥ previously filed any application or Writ Petition or

mits regarding the matter in respect of vhich this
application has been made, beforg any Court or any other
authority or any oth?},;,bmch of the Tribunal, nor any such
applicat:lon. writ pgtition or suit is pending before

any of them.

Ko 9B keesh ot
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Relief sought for .

In view of the facts mentioned in Para~6 adbove

the applicants pray for the following reliefs -

8e1e

The direction of the CeD.A. ( Respondent No.j) vids

Ovderd)-13200d seued to Garrison Engineer, Shillong ( Res-

8. 2.

8¢ 3

9.

appli_cants

9.1.

pondent Noe 4) being perse illegal and vithout

authority has to be declared void and non-est.

That recovery of the Night Duty Allowance
'dram by the Pump House Operators since they
are rédesigxation ags Fitter Gemeral Mechanic
on 06.07.1994 has to be declared void and
illegal until the decision is taken by the M
Mmistry of Defence .

The ?uxizp House Operators and the Fitter Gemeral

Hechanic being same and- identical in the nature
ofvwo:-k'and grade the Night Duty Allowance

e 10 ?aiée Per hour has to be ordered to continue
until a final decision taken by the Ministry.

e ——

Interim prayer for
Pending final decision on the application the

seek the following interim relief s-
The Hon'ble Tribunal be pleased to stay opera-

tion of the impugned circular dated 17.2.2000

(Annexure =2) and further be pleased to direct

R e kushd
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the respondents not make any recovery of Night-

Daty Allowance till final disposal of this

application.

9.2. That the respondent be directed to continued

to pay Night Duty Allowance till final disposal

of the case.

10. . .‘....‘?O‘.........O.'...O.

'

This application has been filed through advocatee

1. Particulars of I.PL.

i. IO |
ii. Date of Issue
iii. . Issmued from
ive Payable at
12. Iigt of enclogureg.

As stated in the Index.

06 4 974 p=€
| 1320k

$ G-oPoOo, Guwahati.
: Go?oOo, Guwahati.

eocese Verification.

R'ghs Keghde
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I, Shri Rishikesh Paul, son of Shri Harandra-
Kumar Paul aged sbout 45 years presently working as
Fitter General Mechanic in the office of the Garrison
mgin‘eering Shillong. I have been authorised by other
applicants to signed this verification. I do hereby
verify and declare that paragraph 1 to 4 and 6 to 12
are true to my lnowledge and these made in paragravh 5
are true to my legal advice and I have not suppressed

any material fact.

And I gign this verification on this the /{» day
of June, 2000 at Guwahati.

RSk Kendlal

Signature .
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NDA TO PUMP.HQUSE OPERATOR' AND

AHQ E=in=C's letter No A/2o'05_o/NDA/mc(3) dt 14 Jul'99

4] Annex wee— I

il

- YD SV W e 4 B P Em 0P 6 0 B Uk on BB S8 ED OO o TGN

DRIVER: ENGINE' STATIC' TH MES. . ANNEXURE-] SR,

1. A case regarding admissibility of Night Duty Allowance to
P10 and DES conseguent to redesignation as G was referred to
Hintstry~of,Defence_by CGOA New Delni for ciarification, Minis-
rer of Defence hag however clarified that tne Migitt Duty- Allo-
wince is ‘admissible only to those categories »*ich are enlisted

to the Government order, A copy of Ministry of Telonce 1D

tie 569/9G/D(Wks) dated 3 tar'9% in.which said siarification
i been communicated to this H(¢ is enclosed for your infor-

mation and necessary action.

2. .Since KR FoH caPegories is not eniisted in the govt order

for grant of NDA a case has been taken up by this H& with

inistry' of Defence to 1ssue necessary Gqovt order tc grant of

A to those FGi who are employed. as PHO &‘'D:S.

8d/- x x x

. { KD Chettri )

- SAO .
SO 2 Engrs(Pers)

for Engineer=-in-Chief

H. "‘/}c



:', No. P? //oza/lv/pc/se-vn
~:0fficesof..the: CDA% quwnhﬂt,
Udu/an Vlhﬁ ‘Narangii#y
uvahati - 781 171..,,;

Dated 77]0°/a000 ';

'"f‘Sub°" ' raﬁf of ngh Ddtj MllowmnCF toPumb. Hous ¢ ‘Operator
.. 7 "and Ingine Driver static of MES who are releSignqted
les nitter u;ner‘l “echﬂnlc. . C

. L ° - A
- - . R

- el
. ) - . . - N .

L
=

‘/’* a --. . .\ L ;’_. : . ": v .. T
”In cunSLStchn with- thn provision of i Q o;flce, Now Delhi '}‘ff
Ltttcr Ho. AF/2366-NDA-YIIT -dated -16-7-99 Cchulﬁtel vide-Part I~ -~

2.C. No. 227 da t;d 14-9—99,‘une category of Puxb House' Onerater: and
_nfule Driver Statice of MES redcsignated as ¥itter General Mgcnanlc -
-_ifﬂ)-wlth ‘cffect from 6-7-94 are not- Lnbxtlea to draw Night Tuty

..illowance, as. uhe category of 'FGil has not been induded:in the Govt.

‘lf§s lbsu d £ rom t;me To time rntl llné then nght.Duty.\llowance”

»—; )es

Of lape lt h«s come £o’ our notice that one of our sub offlcns-
. 1s admlvmlnv ~the.Nizht Duty allowance claim in’ reSpebt of “the cat—~ -
T rﬁory 0; FuA which 1s in- eantra wvention of the pitovisions, contalnca
’ -ln CGD 'S V oW Dﬁlhl clarlfl ﬂ+3r/ order mcntxcxcd in . wara 1 above, .-
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In v1ﬂw of above you are aJVLSﬁd to review w1th refe”encn to
: rece rds held-cy. you that 'whether DA has been peid to FGIU and -if so.-
: lnltlatc action to ‘regulariso the. qyerﬁaymont so made of in” your -l
.au¢if 2rea ‘in consultatlon with GE and further payment of: dlrht p-ﬂ‘
Allovencp (NDA) to FGH may . oleaso bc_suopped lmmodlatcly e “.x~,i
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s 5A‘0)nf1rﬁatloa ‘to ﬁhe'cffwct thft NDA 15 not boln# Pa 14 td;fAT;J
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Oh WOa  esscsee 218/2000

ghri Rishikesh Paul and others
- VS -
'Union'of Tndia and others

g

1n the matter of

yritten statemeny gubnitted by the

Respondent Hos 1, 2, 3&4
(uritten statement) -

The humble resnoudenus subnit their .

 yritten statements as follows i=

. para 1, 2 & 8.3 gtaterent mede in

pera 1, @ & 3 are matter of recordse.
aro 4.4 ¢ The statement made 10
., paragraph %o 4 sre mstter of records.
However the respondent respectfully .,
gsubnitted that though the nature of
duties remain same, but categories of
W. L
FGM is not enlisted inAtéEﬁﬁgggg%thgg

£or grent  of WDA. In any event case 1s

/

contdeessd/~
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being “taken up with Govt "of 1India, Min of Def

sibility of

for clarifications Tegarding the admis DL

S o

Parn 4.5 and 4.6 : Statenent made in paragraph 4.5

& 4.6 are nabtbter of recordse

=
=

Para 4.7 _: With regerds to the Sfatéments made

para 4.7 the resﬁondents respectfully submitted
that the process of recovery the amount of HDA paid.

from 1994 has been  initisked-albelebeliilemgrder |

from CDA Guwahatis. In view of the non-inclusion

of the empioyeeS‘in TG categories for entitlement of MDA.

Merely becsuse the petitioners were paid the said
élloqances‘and_this bonafide mistake does not
entitle the applicants to enjoy the same benefit
in parpértual¢
Para 4.8.3 The redesignation is heing done for
better promotion facilities Sf-industrial staffs
‘ and case was taken up with kin of Def regarding the
. paynment of TDA to the then PHO & DES. |
Para 4.9 ..¢ With regards to statement made in
Paré_ 4,9 it is respectfully subnitted that the
résyondents are very ruch within the gights to
regularise the payment made without entitlement
to the ﬁstitioners as such issue of notice for
such is hot'WPtraateda ’
a2ra 5 . gince CDA Guweshatl belng fhe respon-
sible for suditing and accounting of defence
- funds and CDA is a competent to direct the
disburshing asuthority-to regularise the unautho-
riged peyment dr the payment not pernmissible under

relevant ruless

. contdee.e3/-.
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Pars 5.2 § with ﬁegﬁrds.to prra 5.2 it respectfull
submitted thet thg order by CDA Guwahafi to recover
the ’NDA paidnﬁeéween 1994 to till date from the
petitiqners is aé; per fules and hence it 1s incorrect
to assert that ¢DA has no jurisdiction to order for
recoverye - . |

BPara §£§"~: Mot legally tenable end denied hereby

in es.su?h fGM rre not entitle to. get NDA till dsh
and in the even: the inclusion of FGM in list of thé
entitlement for WDA by kin of Def then they will. be
paide . " |

Parn 5.4 _: With regerds to the statement made in

para 5.4, the respondent respectfully submit that

the payment made nof in acecordsnce with rule is

~ liable to be recovered and as such it is legellyo

cantt be cuestiovned.

para 6 3 The statement made in Para\é are matten of
facts and deserve no corments from the respondentse
Para 7 : The-sta@ement mede are the matter in
knovledige of the pétiﬁioners. |

Pars 8el. 82 & 8;3“g‘Being the suditing suthority,
the CDA has full right %o direct for the stopping
of payment of WDA wﬁip@ is not péyable to petitioner
as per the rule and salso to order for recovery the
amount- already pai&-‘without entitlement till date
end as such Fhe instant petition asvfiled by the

pet{tioners are not entitle to any relief and lisble

_ftQ be rejected with cost to the respondents.

Pero Qel & 9.2 . Preyed for rejection =nd interim

order'passed by Hon'ble Tribunal needs to be vacanted.

contdg..aé/—
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VERIFICATIQHN

I, shri EM Rout, AEE E/i shillong, S/E Shri
BD Rout do hereby solernly declzre that tﬂg
corments given in the written statenent from
para 1 to 9.2 above are based cn the infor-
netions and derived from sveilrble Tecorés
and true to ny informction and the rest ere
my hunble submission before ihis Honourable
Tribunale.

And I sign this verificetion on thised day

of Aug 2000.

(R Rout)
AEE .
Legdl COfficer



