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21.1.2000UPreSento:,HOn'ble Mr Justice D.N.Baruah,

Vice-Chairman .

Hon'ble Mr G.L.Sanglyine,
Administrative Member..

Applicétion is admitted. Issue usual

nctice.

List on 21.2.2000 for written ‘state-

ment and further orders.

Mr A.Ahmed, learned counsel for the

applicants prays for an interim¢’ order.

Mr A.Deb Roy,learned Sr.C.G.S.C for the

| respondents opposes the prayer. Recovery

of Special Duty Allowance .shall noﬁt' be

made until further orders.
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‘Member

Vice=Chairman
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‘ statement. List on 28.4.00 for fil&ng

\Sr C. \J.Fouo_ :'

List on 9 3 OO for filing of

L written statement.,

)
[ S L S

On the prayer of Mr. A. Deb Roy,

learned Sr. C.G.S.C. two‘ weekS' Eiﬁe is

allowed for. fllan of wrltten statementm

"List on 24 3 OO for wrltten statement
and further ordgrs.
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On the prayer of Mr.B.,C.Pathak

learned AdQl.C.G.S.Ce twOo weeks time is

allowed for filing of written statement.,
List on 2%,

744,00 for orders.

exr

On thefprayer of Mr.B.CesPathak,
learned Addlf.C.G.s.c‘ two weeks time -

is allowed for filing of written
R

L

of written statement and further orders.

by -

Member

On the prayer of Mr.B.u.Pathak.
learned “ddl.C.G.S.C. two weeks time

| is allowed for filing 6f written
 statement. List on 17.5.00 for orders .

Member

Mr A.Deb Roy,learned Sr.C.G.S.C seeks
time to file written statement.

List on 20.8.00 for written statement
and further orders.
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Present ¢ Hon'ble Mr.S. Biswas,
Administrative Member

The case is adjourned for
filing of written statement., Post
on 7.8,00 for filing of written
statement and further orders.

5 Deac
Member (A)
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Present : The Hon‘bie Mr Justice D.N.

Chowdhury, Vice-Chairman.

List on 19.12.2000 for hearing along
-with other;connected cases. The respon-
dents may file written statement within
two weeks from today.
| e
|

Vice=Chairman

Heard learned counsel for the
parties. Hearing concluded. Judgment

reserved.

Vice=Chairman
Member ’

Judgment pronounced in open Court.
Kept in separate sheets., Application

Vice=Chairman

is alloued.
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAi. :

RIG INAL APPLICATIO:\! NO, 1.49 o 1999
'1AND 17 _CTHER R_CRIGINAL APPLICATI )

S ;wf f .Aﬁ 17,274,297 ,296, 314 18: of 19983 18, 21,223, 23,
g é?'ZB beﬁ‘ 30, m,43 51, 42§“ghd 53’ of 2000)

Datevof: decision December; 22, 2000; © -
THE HOV'BLE MR, JUSTICE D.N. GHOMTHURY, VICE-CHAIRMAN

380 and

THE HCN'BLE MR..M.P SINGH ADMINISTRATIVE MEMBER

l. Cmdinance Depot Civ1l
: ‘Workers! Unlon,

. ‘Masimpur,; P.O, Arunachal
z,vDist Cdchar; Asoam.

2,:8ri . Badal Ch Dey,
©President, ‘ o

- Ordinance Depot ClVll _
' Workers' Union,

- -Masimpur, .

. P,0, Arunachal,

. Dist Cachar, Assam°

3.-Sri Badal Chandra Dey, ‘ o
- 'Son of Late Birendra Chandra Dey, S
oo NELE S Badarpur Part-II
‘PO, Nij Jaynag ar,-
S (v1a Arunac¢hal),
T Cachar, Pln 78802q.

47 sri Sallm Uddin Barbhuyan, T Dol e
S Son:of. Late . Abdul Hakim Barbhuyan,v I
Vlllage-Uzam -Gfam, P,O,Nij Jaynagar, -
(Vla Arunachal) Dlst Cachar Assam.

,.(Applicant Nos.3 and 4 are- effected

members of the aforesaid Association .
-.working under No,') Det 57 Mountain ' ST e S
' Div1sion, Cmdlnance Unit as Mazdoor) ' o ' . &

~ APPLICANIS

| 'Vsy Advocates' Mr. J.L. Sarkar, ‘Mr: M. Chanda, - .
o NI Mrs S Deka and Ms U. Dutta. -

, - Versus -1_‘ﬂ~ B
V«?«l. Union ‘India,

, Through the Secretary to the Govt
“of Indla, Mlnlstry of Defence,

YX\‘/ ' Contd cee




" AT

| '2§‘Officer'00mmanding,‘”'*f“

‘CV;?c/o 99 APO

By;agygqafskwg;'p,c.;pafaak;'Aaal:icicis;CE*‘,*‘“

:;{-Admlnistrative Trlbunals Act 1985 the app
'wn challenged the 1mpugned order dated 12th Jan

ot theicsfice Memozandum. No.~0034/3/83 2.1V dat;]
| as/asxv/E 11(5) dated 1lst December, 1988 is n

1jﬁfsought relief byv
: 12th January, 1996 (Annexure-4) and 12th Januaryb l999

e al_eady pald toythe‘members of the applicant

32 -

57 Mountain Division,
- Ordinance Unlt, :

JUDRGMENT ' _

MR, SINGH, VEMBER_ (ADMY:) =

By flllng thls 0. A. under Sectlon 19 oféthe;f

have
1999
the light
4 14th
'_"'_r, 1983 and Office Memorandum No.F.No. 20014/16/"
soggnt to

'”*"bY the Special (Duty) A11°Wa“°e granted‘

3 be recovered by the respondents. .The - applica“'~‘-y

,praying “that theiOffice Memorandum dated'

be dlrected to contlnue to pay S D A to the members of

dated l4th

-vppllcant assoc1ation in terms of 0. M.

December, 1983 «1lst December, 1988 and 22nd July, l998.»

ﬁ'*__Theiapplicants have also sought direction to the .

pondents nct to make any recovery of= any part of S D.A., }

';ssocxation. .

page 3 ..o




2, ~ The cause of action, the issues raised and relief
sought for in this O.,A. are same as raised in Q.A. No, 217/

98 " (All India Central Ground Water Board Employees Associa~-
-tion, North Eastern Region Central Ground Water Board,

Tarun Nagar, Guwahati-5 and others - Vs = ‘Union of India and
others), (2) O.A. No.274/98 (Sri Dulal sarma and others JVs-
Union of India and others), (3) O.A. No. 18/99 (National
Federation of Postal Employees Postmen and Gr.D = Vs = Union
of India and others), (4) 0.A. No.21/99 (Makhon Ch. Das and
others - Vs - Union of ‘India and others), (3) O.A. No,282/
2000 (Rabi Shankar Seal and others = Vs = Union of India and
others),6)O.A.'No.223/99 (shri K. Letso and others - Vs -
Union of India and others), (7) O.A. No,208/2000 (Krishanlal
Saha and others = Vs = Union of India and others), (8) 0.A,
No.23/99 (Ordinance Mazdoor Union and another = Vs -~ ‘Union
of India and others), (9) O.A. No,24/2000 (Ramani
-hattacha:yya - Vs = Union of India and others), (10) O.A.
No.21/2000 (Sri Louis Khyriem and others - Vs - Union of
India and others),  (L1) O.A. No,428/2000 (SriT:. Anmed

and others - Vs ~ Union of India and others), (12) O.A.
No.297/98 (Bi;wajit Choudhury and others = VS‘- Union of
India and others), (13) O.A. No0.380/99 (Smt. Sanghamitra
Choudhury and others - Vs - Union of India and others),

(14) O. A. No. 296/98 (Dwijendra Kumar Debnath and others - Vs =

Union of Indla and others), (15) O.A. No.187/98 (All Assam
M.E.S. Employees Union and another - Vs = Union of India and’
others), (16) O.A. N0.234/2000 (Gautam Deb and others = Vs -
Union of India and others), (17) O.A. No:81/99bd (Sri Nitya
Nanda Paul =~ Vs - Union of India and others) and (18) O.A.
No.84/2000 (Subodh Ch Gupta and 56 others - Vs - Union of
India and others). Ve, therefore, prdceed to hear all the

~d




L -,;The brlef facts as stated in o A, No. 149/1999 are
. ~that -the.- applicant No.,1. is an assoc1at10n of Group D

:rfemployees representing 135 persons working under the Officer

_Gommanding-No.l, Det, 57 Nmuntain Divrsion, C/O 99 'APO. The
ﬁapplicant No.2 is the President of the aforesaid association

- and® the applicant No 3 and 4 are the affected members of the

'“ffsaid 355001at10n.~ They are civ1lian Government employees

: working under the Officer Commanding of the aforesaid M0untain
v"iﬁiDivision.. o ‘ SR

4 The Government of India granted cewpﬂin“facilities' |

afto the Central Government civilian employees serving in the .

5_ States and Union Territories of North Eastern Region vide

¢CE¥.ce?meorandum dated l4th December l983.. As per clause
a”ﬁII of the said memorandum, Speclal (Duty) Allowance ‘was

'7hfgranted to. the Central Government civilian emPIOYGeSa who

v tation-
lfain the North Eastern Region. The respondents after being
{statisfied that all the members of the said Aﬁsociation who

*:'are civilian Central Government employees are saddled with

- .fffallzlndia transfer liability and are, therefore, entitled

' : in terms of the office memorandum dated 14th

*%;j 1983 and office memorandum dated lst December, f

pecial (Duty) Allowance was accordin%/y granted . o

| f7'ff:to the members of the~applicant associatidn.,the ReSpondent

No#3: issued the impugned order dated 12th January, 1999

.,',,,»\. e Wherein o;o ¢



1

wherein it 1s stated that in view of ‘the Supreme GCourt

_3udgment,vthe persons who belong to North Eastern. Region

‘, would not be’ entitled to S.D. R. but the said allowanoe,would
'be payable only to the employees posted to North Eastern'

graegion from outside the region, All the industrial

) persons work:.ng also fall within the same category and yl v

| further requesteo to submit a list of employees showing

. permanent residential'address for verification for entitlement
of s.D. A. It was ﬁeﬁéner instructed to start recovery in

| respect of the employees who belong to North Egstern Region

| 'with effect from 21,9:1994 in instalments. As such, th’e'_

| applicants apprehend “that . in view of the instructions is$ued

‘through impugned letter dated 12 1, 1999, the respondents mayk
start recovery of S.D. A. from the Pay Bill of May, 1999. The

.'action of the respondents to stop the S.D. A to the members '

.. of the applicant association is without any show cause notice

~ . and without follow1ng the principles ‘of natural justice.

| l.s*';”“: On an enquiry made by the applioants, they camefto |

. know that ‘the Government of India while issuing the office

”:.memorandum dated 12th January, 1996 clarified the pOSition |

_regarding the entitlement of S D A In para 6 of the said o~
‘office memorandum,, it ia stated +that the Hon'ble Supreme

* Gourt in the ‘judgment dated 20th September, 1994 (in Civil
»Appeal No.3281 of 1993) upheld the submission of the Govern-
Zment’ éivilian: employeeé?ffwhoqhave all India transfer )
'liabiiity are entitled to. the grant of S D. A. on being.

*.posted to any station in the North Eastern Region from OutSide‘

 the- region and S.D. A; would not be payable merely because of

' N Qb : - ‘ R ‘the cl'ause e ée ‘



‘?'?j-':s el

- gEheT similatly situated employees w0u1d not-b.fre,Overed

b 6~

thf‘clause in: the appomntment order relatlng to all»India

fie ‘liabilmiy; “ It is also jtated that th A exACourt‘

;jed that £hewgrant of this lowancejoily tofthe

“.Bat. @ contradactory v1ew has been?taken in regard

,1de para T0f the offlce memorandum dated lzth

The relevant para 7 of the office memorandum

e 1946 b T
mted thh January is-3s:: follows S

i . .".‘

SNIR view:of the above;judgment of the Hon'ble

Supreme Court : the matter has béén examfned in-

, {-vconsultatlon with the Nﬁnlstry of*LaWKand the
s fol1oRing ‘decisions ‘have béen taken s |
*the am0unt already paid on: account of SDA €6

<£i) the‘amount pald on ‘account of SDA'to.lnellgible i
(which also {néludes those
owane ”Was pertalning
butupayments ‘were
94) ,W1llbbe recovered;“

flpersons after 20,

.:%

i

considerable Ju.

cr i dite .
. J SRR,

N B S
Feyoa
AR
N o,
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consrderable oerlod “thesrespondents;have now sought to
I\. i

recover the amount of -S.D. A;*paid to them after 20.,.1994.

P o L _Aggrleved by thls, they have filed this’ O.A"seeking
; ; £ei;§§;;s mentroned *if Para-L above._;_w R
é i t%fi' :r The respondents ‘have contested the case and stated
; . %n tneir reply that 1n order to retain the services “of civilian
) employees from outsxde the North Eastern Reglonimmnb do not
like to come ‘o’ serve in the North Eastern ﬁeafon.belng -3
; N difficult an Nlnacoe551ble terraln, the Governmgnt of India
;ﬁ: nfought out a scheme wnder the offlce ‘emdrandun’ dited 14th
T ;iéé}ember, 1983 thereby extendlng certadnfngetary and’ other .

g A T

| _anenefits 1nclud1ng ‘“Specral (Duty) Allowance" (in short SDA).

While the prov1srons of the ‘office memorandum dated l4th

_December, 1983*were wrongly interpreted whrch ra;sed some

0

. ;confusion r Iatlng towpayment of_S”D A., the Government of
R e X _ AR
iia brought'out 3 clarlficatlon to remove the ambigulty “of

the earller,offlce memorandum dated 14th December, 1983 . by the

L ‘ , _ ‘office memorandum dated 20th Aprrlgil987 and also ‘extended the
"benefit to Andaman, Nicober and Lakshdweep Islands. According

(7

f‘fei.L gto tnls cla‘rflcatlon forﬂthe sanctlonlng of S D A.," tne all

;fif”“iwlndla transfer 11ab111ty<ofﬂthe members of any serv1ce/cadre'

**m'posts has to" be determined

vy by applying “the' testﬂof recruitmehtvzone, proﬁ%tlon zone etc.

Wyt

e.thether recrultment to. he.service/cadre/posts has ‘been
t \

o . -'.’ -;A; b {1 -i

o made’On all Indla ba51s and'whether promotion is also done on
e ks
thefbasls of ¢ all Indla zone of prOmOtlon based on common
“ "‘ j d' - - .
-seniority for'the service/cadre/posts as, a whole.. Mere clause

':in the‘appoin{mentkorder'tham the-. person coggérned {8 1iable t0

3
p u:.;".\ '.

C s x‘_sﬂﬁ W

RROR SN X

N T

be fransferred anywhere 1n India does not make him eligible for:

Ly  the grant of . $.D.A.

/ . o - . ,paéeiq“3§:

g
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Thereafter, ar number of litigations came up

ﬁ'challenging the’ non-payment/stoppage of payment of S D A.Ato .

' Z_Grtain classes of employees ‘who were not coming W1thin the

of conSideration ‘s stated in the office memorandum

‘;fdated :14th DecembeT 1983 and 20th Aprll, l987._.‘h “

Oth September, 1994 held. that. the benefit under +the

vj“{ioffice memorandum “dated 14. 12’1983 read with office memoran—l
:alfld m_dated 20 23 1987 are available to the non-reSidents of

fAEastern Region “apd such. diccrimination denying the

it;to'the residents civilian employees of the region is
olative of Article l4 and 16 .0of the constitution of

rfl, l987 the S. o A. would not be payable merely
lause in the appointment order to the effect

g According to another decision dated 7th September,
' 'ble Supreme court in Civil Appeal ‘No. 8208-8213

: ‘y?“It appéars’ “to us’ that although the employees
Rfofffﬁéageobogical_Suryeygo "*‘”a“ere {nitially
appointed With an f"" Qs Transfér” Liability,
subsequently _ Government of -India. framed a policy -
' ~thatiClan$; C'and ‘D employees should not ‘be -

T pEhsterred - outSide the-. Region in’ which they. ‘are

i gmployed.y., Hence All India Transfer Liability no

“lee to the Central Governmen 'employees hav1ng All
India Tranafer Llability is’ not’” to ‘bes paid to- such
i group, C and D: employees of - GeOIOgical Survey of India

by

RSUICR 2 L .. - posted cov

It has also ‘been- held that as: per the office memorandum*l

"kﬁﬂon;ble?Supreme Court in’ Civil Appeal No.3251/93 vide judgmenm i

hat;the person concerned S liable o, be transferred anyWhere .

;ﬁlonger continues in respect of GrOup C. and D employees. .
o In that v1ew “of the matter, the special Duty Allowance"

" who are reSidenfs of the Region 3 in Which they are . ;1? <
" .-" é" -
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posted. -We -may also indicate that such duestlon
‘has been considered by -this Court- in Union of
. India and others = Vs .= S, Vijayakumar and others
-'(1994) 3 SCC 649 v ””' | -

8. This Tribunal in O.A. No,75/96 (Hari Ram and

' others M- Vs‘- Unidn of India and others) ‘vide judgment

TR FRSUPUNDL ISR

‘“dated 4th January, 1999 held that the S.D.A, is not payable
v_'to those emp10yees who~are residents of thé North: Eastern
Region. In persuance of the Supréme Court judgment,v the
Government of Indla took a pOlle decision vide office ,
fmemorandum NO 11(3)/95-E-II(B) ‘dated 12th January, 1996.
According to the respondents,: the appllcants No.3 and 4 '

i _ -  and those in Annexure-'l' are resident - of North Eastern
| Reglon and are locally recrulted in the region and they do .
not’ have all Indla transfer liabllity although the list
"{_does not 1nd1cate that these. employees are elther residents
.h;:;Of North Eastern Region or they belong to some other
S region outsmde the. NOrth Eastern Reglon and nposted from
a?”outside the region as. per the offlce memorandum dated l4th
.'iiDecember, 1983, In v1ew of the 1nstructions contained in
" .the- offlce memorandum dated 12th January, 1996 no S. D A. )
} }has been pald after 3lst January, 1999 It was propOSed to
;%recover the amount already paid after: 20th September, 1994
K to 3lst January, 1999. No recovery has been effected by them
' so far. In view of the aforesald 1ega1 p051tion, the O A. is
misconcelved and cannot susta1n in law. -
"f9;f;7 Heard both the learned counsel for rival contesting

'parties and perused the records.'

page ;Q s
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104 The question for consideration before us is as to

‘;:lfwhether the applicants ‘dre entitled for the payment of

.4: ?s D.A.f and 1f not,_ whether the rec0very of the amount
lof ‘S, D A. already paid to them beyond 20, 9. 1994 is to be
effected. -The issue, relating to the grant of s D. A. 'ha_s"
- been: considered and decided by the Hon'ble Supreme Court
‘in‘Union of :India and. others ;- Vs - S. Vijayakumar and
-others, reported in.-1994 Supp (3) SCC 649 The Hon’ble

Supreme ‘Court in. that case has held as under t”

§ ' . e have: duly consrdered the rival submissions
‘ ‘. and - are inclined to agree. with thé ¢éntention
‘ advanced by the learned ‘Additional Solicitor. General,
" “Shri Tulsi for two reasons., The first .is that a
¢lose ‘perusal of the two aforesaid memoranda,' along .
et . with what was stated in the memorandum déted
L S 2940 1986 Whlch hds been quéted:in the’ ‘memorandum
LT TR G 20.4.1987; clearly shows that allowance: in question
et was meant, tolattract persons outside the North-Eastern
'n&ﬁw.xggyag;Reglon to work in that Region because: ot "inaccessibi- 1
' L “=lity and difficult terrain. We hivesaid so because
Hihven the' ‘1983 Memorandum-starts by: saying that the
. need for the .allowance was felt for "attracting and
) d‘g,retaining" the serv;ce of the competent officers for
service in. the North Eastern Region. ‘Mention about
retention has been made because it was found- ‘that
(el inélimbents -gokng to that ‘Region on, deputation used o
CdF e A e ..come back after; joining ‘there by taking leave and,
' '”_therefore, the memorandum stated that this period of
"”leave would bé excluded while counting the period of
~ tenure-of: posting. which was- required to be of 2/3
' L . years to claim the allowance depending upon the period
-gs;;;Le[';_[,_ of serV1ce of the incumbent."The" -1986 - Memorandum’ makesv-7
7" this position clear by statingrthat] ‘Gentral Govern=
1 : : -ment Civilian Emplyoees who have All India Transfer -
gﬁ, : - Llability ‘would be granted the" allowance "on’ posting
b ' - to any 'station to the North Eastern Region". This

R aspect ...
RN VU P AP X P TR " . . -
Aghe. i e L wF, EAA e . .t
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‘aspect is made clear: beyond doubt -by the 1987
meorandum which stated that ‘allowance would
- not - becOme payable ‘merely.-because of the clause
., _:vjln the app01ntment order relating o0 All Indla
__'dh:Transfer Liability. ~Merely because in'the’ |
“'Q;Cffice~Memorandum of 1983 thé -subject was:mentioné
=ed 'és}Quoted<abOVe is;nOtzhe;enOUQhrtofconcede '
.~ 40 the submission of Dr.Ghosh." S

‘::The posmtlon has been further clarified by the Supreme COurt

j'vide their judgment in Unlon of India and others - Vs =

,nfGaTIOgmcal Surve? of . Indra Employees ‘Association and others~"'

passe,yrn C1V1l Appeal No, 8208-8213 (arlsing out of S. L P.
'.lNos 12450-55/92) as. stated in para 7 above.crnmrved el -
.li:”ij 'Ih view of %hé‘criteria laid down by the Hon'ble

supreme court 1n the aforesald judgments, the applicants

'”are not entltled to “the payment of - S.D.A. as. they
'afare resrdent of Norrn Eastern Region and they have been
"locally recrumted and they do not have all India Transfer
x‘Liability. ‘As regards “the recovery of the amount already
'“paid to them by’ way of S D A., the HOn'ble Supreme COurt
'.in the aforesald judgments has’ speclfically directed that

_;whatever amount has been paid to the employees would hot

‘ffbe recovered from them. The Judgment of ‘the Supreme Court"

4ffwas passed “on"20:9. 1994 but the respondents on their own

had contlnued to make the payment of S, D A. to the appli-
—cants till 311, 1999, The. orders have’ been passed by .
thhe respondents to stop to payment of- S,D.A. only on -
12, 1. 1999. The order passed on 12,1.,1999 can have only

: prospectlve effect and, therefore, the recovery of the SDA
i already paid to the appllcants would have to be waived. '

v;§§¢f]_’,,/”/fv L - ~ page 12;;;;“ o
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12,7 “Eof the reasbns‘recorded above, the O,A, is partly

>alie&ed and the respondents are directed that no recovery

1:»wou1d be made by them of the amount of S,D.A, already paid

to the appllcants upto 31,1, 1999. In case any amount on
account -of payment of S.D.A. has been recovered/withheld

- from retiral dues, the same shall be refunded/released o

the applicants imnediately.

The O.A. is dlsposed of wmth the above dlrection.

- No order as to costs._
' i _ﬂ"‘ v__‘j” ik o ' I ; S v_,v I ;.-.-A,-"‘ L -:-->~;':,'3‘_
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3 .
APPLICATION UNDER SECTION i8 OF THE
CENTRAL ADMINISTRATIVE TRIBUNAL ACT, 1985)
ORIGINAL AFPLICATION NO.tQJ OF 2030,
BETWEEN
i1 Gri Louis thriem,
Superintendent,
National Sample Survey
Organisation. -
21 Dwigendra Math HMajoni,
C Buperintendant,
National Sample Survey
Urganx sation.
A1 Thaneswar Malakar,
Superiﬁtendeﬁtj
National Sample Survey
Organisation. .
Now all the applicants are
warking under the Office of the
Fegional | Assistant Director,

National Sample Survey Organisa-

tion (Field Operation Division},
-4

Meghalave Hegimn; Oak land

Shillong=793001.

Road,

o _Applicants.

~Verasug-

TLaros05 are_pglamRass .



« . The Unian ot India,-
represehted by the . Seacretary,
Ministry of Flanning, ﬁepart*
ment of Statistics, Shardar,

Fatel Bhawan,

New Delhi s 10001,

2. The Director National Sample
Survey 0Organisation,. (Field

Operation Divisian),

) Department of Statistics,
Government of India,'CFBlock;
2" d pigor, Fushpa Bhawan,

Madangir ﬂmad,

’ New Delhi-110062,

I,  The Regional  Assistant
RDirector, Natioﬁal | ﬁamp&eﬁ
Survey Grganiaation; (Field
- prrati@m Division) Meghalaya

Region, Oak Land Road,

hillong=-7393001.

¢ « Respondents.

DETAILS OF THE AFPLICATION:

-

1) : C FARTICULARS OF THE ORDER AGAINST
C WHICH THE AFFLICATION IS HQQE:

N

This application 15 made against .the‘
impugned Order of  stoppage of payment of
Gpecial DPuty Allowance 1in short, (5.D.64.13,

“r

vide (ffice Memorandum No. 128/Megh/9%9/1731-55

T g rap0vre. M otaKoN—
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dated C9-11-99 and also praying for direction
upon the Re%pandenté for continuation- of
payment of Speciai Duty ﬁlldwance to all the
applicants as per the Hon hle Tribunals
Judgment & Urder passed in buﬁ. Mo. 82 of 1990

dated 31 % Y aAugust, 1990,

<) JURIGDICTION OF THE TRIBUNAL

The applicants declares tha£ the
Subject matiér of the. instant application is

within the jurisdictimn af this Hon ble.

) LIMITATION

The applicant further declare that
the appligation is within the limitation
period prescribed under Section 21 of the

Admini%ﬁrativw Tribunal Act, 1985.

4y FACTS OF THE CASE @ .

4.1 That all the applicants are citizens

of India ahd as such, they are entitled to all
the rights and privileges guaranteed under the

Constitution of India.

4.2 , That vyour applicants  beg to. state
that all the applicants are warking under the
Regidnal Assistant Director, National Sample
Sufvey Organisation )(Fiald liperations Divi-
5idn), Maeghalava R@giwn; Shillong. The
applicants are working as Sugerintendent, in
the National Qample Survey Grganixatinn. Th@y
alsa served in the different parts of India as

[

TAA MS e M afArR 1



Supesrintendents.

Investigator and
Now , all of the applicants are posted in this

Morth Eastern Region as  Superintendent of

National Sample Survey Organizaifon.
4.3 That vyour applicants beg to state
that as the grievances and reliefs prayed in
this application are common, therefore, they
pray for grant of permission under Section 4
(¥ of the Central ﬁdmini;trativm‘ Tribunal
(Frocedure) rules, 1987 o move this

f . . . .
application jointly.

4.4 That the  Government of India,

Ministry of Finance, Department of Eupenditure

granted certain improvements and facilities Lo
the Central Government Civilian Emplovees of
the Central Government H@rving in the states
and Union Territories of North Fastern Region
vide (Office Memorandum No. 200147%/8%~1V dated
L4-12-1983, ]ﬁx clavse 11 of 1??* said office
memorandum SGpecial (ﬂgty) Allowance Was

granted e Central Bovernment Civilie

?_x

Emplovees, who have all Tndia Trénﬁfew
Liability at the rate of Rs. 25% of the hagic
pay subject to ceiling of Rs. 400/- per month
on posting to any station in the Ndwth Eastern
Region The relsvant pmrtiéh ot the office

1 K

Memorandum dated 14,12.1983 ig uoted below:

% iii ww#xlal (Duty) Allowance:

Central Sovernment Civiltian employees
who have all India Transfer Liability

will be granted a Special {Duty)

TRaNE A, an s Aok aKon—

i
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Allowance at the rate of Rs. 25% of
basic pay Eubiect to a ceiling of Rs.
400/~ per wmonth on posting to any
station in the Morth East FRegion.
CBuch of these employees who are
exempted from paymenﬁ of Income Tax,
will however not be eligible for the
Spemocial {Duty) Allowance, Special
(Duty) Allowance will be in additimﬁ
to any Special Fay and for allowances
already being draﬁn subject to the
condition that the total of such
Bpecial (Duty) Allowance plus Special
Deputdtion (Duty) Allowance will not
exceed Rs. 400/~ per month. Special
Allowance like Special Compensatory
(Remote) Lbcal%ty Allowance, Constru-
ction Allowance and Froject Allowance

will be drawn separately.s

An Extract of Office Memorandum dated
14%f3~1983 and Office Memo dated 01~
12-1988 are annexed hereto . and  the
same are marked as Onnexure- 1 & 2

respectively.

A5 . That after idissuance of the aforesaid

Office Memorandum dated 14-12-83% the appli-
cants have approached the local auvnthorities.
for paymeht of Special (Duty) Allowance in

terms of Office Memorandum Dated 14-12-83 as

‘the applicants fulfilled the criteria laid

down in the Office Memo. Dated 14-172-873. They
demanded = for payment of Special {Duty)
Allowance. But the authority refused tw,gi?e

them-the above said Special Duty Allowance to

— . * igmmges o JPVEE— T e =l e o b S S -



them. Some other emplovee wha are similarly
gituéted with the applicant and also who are
not applicants of thiﬁ Anstant application
filed the Original Applicatiaon No. 82 of 90
before e Hon "ble Central Administrative
Tribunal for payment of Special Duty Allowa-
nNEe. The Hon’'ble Tribunal aftmr.hearing both
sides bn zg st August, 1990 allowed the
paymant of Sgecial Dufty Allowance to all the
applicants of the No.  No. 82 df 1990.
Accordingly the applicants ware | pailid the
Special _ Duty ﬂllmwénca by the above
Respondents. Those applicants who are not
applicants cﬁ the Original ﬁppiiaaéion 82 of
129G they are also being paid the Special Duty
Allowance as per le{ter No. C~1i8G1i/4/90-8B & 0
dated 28 ' " Decembar, 1990 issued by the

ffice of the Respondent No. 2.

Annexure—-3 i% the photacopy of
Judgment  and Order dated x1 8 &

August, 1990 passed in 0.4. Mao. 87 of

199G,

Annexure—~34a is the photocaopy af
Office letter No. C - 1(8911/4/90-B &

A dated 7 bR December, 19%0.

4.6 . That the present applicants beg té
state that they are saddled with All India
Tr&naier liability in terms af their offer of
appointment and with this said liabilities
théy have received the offer .af Tappointment
and Joined the service of the respondents. Be

it stated that, all the applicants have

TRt po Surort WJAK%
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already served in the different part5<df india
and also they are .liable to be transferred

outside  the North,Eaﬁtern Region. Therefore,

the applicants are in practice saddled with

all India Transfer Liability and in terms of
Office Memorandum dated 14-12-198% they are
legally entitlea for gfaﬁt of Special (Dutyl

7

Allowances.

4.? That vyour  applicants further beg to
state thatl the payment af Bpecial (Duty)
Allowance has been granted €to the applicants

hy virtue of the Judgment and Order dated

71 % Y pugust, 1990 passed in the Original

Application No. 82 of 1990 and they havé'been
paid for last ?(n}ne} years continuously. it
iw pertinent to mention-here(that in the.ameﬁ
salid {riginal &pplicaﬁidn No. &2 of 19904the

Respondents have not filed any review before

the Hon 'ble Tribunal - or appeal before the

Hon " ble Supreme Court ot Iindia.. fs Buah,
Fespondents have Caccepted the Hon'ble

Tribunal s Judgment in 0.4. No. 832 of 1990,

4.8 That your applicants beg state that
from the month of October, 1999 the Respon-
d@ﬁtﬁ,hab& %tqpped the payment o+ Special Duty
A;lawaHCQ te  the apbiicantﬁ ancd instructiun
has been issued to recover -the Special Duty

Allowance .amount paid by Respondents to the

applicants. Meanwhile the applicants have also

filed representation against the stappage and

recovery of Special Duty Allowance from them

before the Respondents. In the above said
. . ’. .
representation the applicants have stated all

-
L

4
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the facts and Judgment & Order pagssed by the

Tribunal in No. 82 of 1990,

A Most 5Qrﬁriﬁinqu, t he Re&pmndeﬁt
No.4 has rejescted the repreﬁentatidn af the
awplicéntﬁ and issued an Office Memorandﬁm'Nm.
123fﬁagh799/1?31m35' dated' 0F~11~29 informing
the applicants the benefit of payment of
Special Duty Allowance £Q the applicaht has

. i
been stopped and recovery will be made from

ﬁh@mu
Annexure- 4 is the photo capy'_o{
Office Memorandum No. 1887 HMegh /7 99/
1731 -35 dated 09~11-99 issued by the
Respaondent Nao. 4.

4.9 That the applicants beg to state that

the p&ymeﬁt of Special (Duty) Allowance is
made to the applicants with effect from Qi-141-
19835 ar from the respective dates of their
joining in this Department. The payment of
Special (Duty) @&llawance is made to the
applicants only atter éhe Respondents are -
directed by the Hon ble Central Adminis-—
trative Tribunal Buwahati and now the Special
(Duty) Allowance was stopped by the Respon-
démis without any review 'befmra the Hon ' ble
Central Administrative Tribunal and also any
appeal ?iled.befwre the Hon ' ble Supreme Court
af India and A% ST, the act o-f the
F@Epond@nts is arbitrary regarding stoppage of
p&ym@nt of Special Duty Allowance and recovery
aft the same. As such, the Hon'ble Tribunal -may

he pleased to direct the Respondents to pay

§29%£$ywtﬂ{}1%KWL-.
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the Special (Duty) Allowance to the applicants

of  the instant application.

4,10 That vyour applicants beg to state
that in "a similar ;éﬁe filed be?mre the
Hﬂn}bie Tentral Adminiﬁtrative Tribuwalg
Suwahati Bench b? the Employees State
Inswrance Corporation, N. E Region against the
stoppage and recovery oF Bpecial PDuty
Allowance by the authority which was Numbered
as 0.A. No. {03/946 the Hon'ble Tribunal held

that the employee of the said corporation are

antitled to get the Special Duty Allowance as

per earlier Original Application No. 1Z0(6) of
1969 dated 28-02-99 filed by the employees and

also allowed the Original Application No. 103

af 1996, In the Original Application L1O3/96

the Hon'bile Tribumal held that no SLF was

filed before the Hon 'ble Supreme Court against

¢
0

the order dated ZE-02-90 passed in 0.4. No.

CLEO(GE)Y /1989 . We are therefare of the view
that the B order dated 28-07-1990 4in G,@; N .

1Z0(G) of 1989 has become Final and unless it.
ig setd é%ide-it will cdntinue to be operative
iﬁsm?ar as it relates to éhe Union &ﬁhlicant
and its memhars and conseguently, the
eaplovees will continue. to receibe sbha  in
te%m% of the order. Accordingly, we are of the
view that Annexure~3 arder No. 43;ﬁ/28/i5f86~
baett. Da?éd June 12, 1996 is not sustainable.
Therefore it is hereby - set .aﬁide. éna the

Hon 'ble Tribunal Allowed the application.

Annexure-5 - is the photocopy of the
Judgment & Order of the Original

r

Application No. 10X aof 1994.

TRANLCAr N M gk o
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T 4,11 That vyour applicants beg to state

that the Respondents had discontinued the
paymant of Special (Duty) Allowance to the
Applicants in terms of Office Memo No.128/

Megh/99/1731~35 dated 9~11-99 from the pay

Cbill of Qetober, 1999 ard under the

circumstances finding no other alternative the
applicants approached this Hod'ble caﬁrt far
protection of rights and interssts of the
applicants thraough this 0Original ﬁpplicatigh
and this Hon'bile Tribunal may be pleased to

stay the impugned order issued under Memo.

No.128/7 Megh/99/1731-%3 dated F-11-99 as

interim measurse and Ffurther be pleased to set
aside and guash the Office Memorandum dated

OF-11-99 at Annexure-4.

4,13 That vyour applicants submit that

~

there is no other alternative remedy and the
remaedy  sought  for 1+ granted would be Just,

adequat@'and proper.,

4,13 That this applicatipn iz +tiled bona

fide and for the cause of justice.

5 ., GROUNDS FOR __ RELIEF WITH. LEGAL

SPROVISIONS s

{

.l For that the applicants satisfied the
‘oriterion | for grant of Special (Duty)

Allowance laid down in Office Memorandum dated
14-12-19873 and 01~-12-1988 issued by the
Government of,  India, 'Ministry af Finance,
therefore, discontinuation of ° the Special

(Duty) Allowance in terms of impugned Office

UKQWN AN, /\(MAKO,/\_,
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Memorandum dated 9-11-9% vi¢ wviolative of {the
provisions and is liable to be set aside and

qua%ﬁed.

Sed For that the awplicantﬁ have been
paidrthe épetial Duty Allowance as per virtue
of the Hon'ble Tribunal’s Judgmedt & QOrder
'.dated zy & F August, 1990 passed in D.ﬁ. No.
82 of 1990 and as such the applicants cannot
he depri#ed the beneftits by the Respondents
without filing any review or appéél before the
Hon‘ble Apex Court again%f the Judgment of tha

Han'ble Tribunal.

S.E For that the Hon’ble Tribunal held in
similar case that the applicants are entitled
to get the payment of Special Duty Allowance
as per earlier order passed by the Hon'ble
Tribunal unless it is stayed by the Hon'ble
Apex Court. As such, the instant applicant are
also entitled to get the payment of Special
Dut} Allowance as per their eariier aorder
passed by the Hon'ble Tribunal in 0Original

Application No. 82/90 dated 21 ® ' August,90.

Gtk Far that the action of the
Respondents ére mala fide and illegal and with
a motive behind. As such, - the impugned order
is liable to be set aside and quashed.

5.3 For that the Respondents have paid
fhe Special (Duty) miLowance‘to the épplicanta
after being fully satisfied with the Judgment

of the Original Application No. B2 of 1990 and

-
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also in terms of the 0Office Memorandum dated
14-12-83% and OfFfice - Memo. Dated 0l-12-88
issued by'th@ Ministry of Finance, Government

of India.

Sa.6 For that the payment of Qpéciai
{Duty) Allowance was not obtained by the
applicants by anvy fraudulent’ mears but _the
Respondents afﬁer finding_them eligiblesipaid
the Shacial (Ddity) Allowance o the

applicants.

5.7, For that +that the applicants are
having practically ALl India transfer
liabiiityu-ﬁs such, they are legally entitled
to draw the 8Special (Duty) Allowante as per

Office Memorandum dated 14-12-83 and 01~12-87.

5}8 . For that the order issued in terms of
impugned Office Memorandum .dated 9-11-99 is
withaut»%ollmwimg any established prmcedgrenaf

rules and law.

&) DETAIL REMEDY. EXHAUSTED:

" That there is no other alternative

and efficacious remedy - availlable to the

applicants except invoking the jurisdiction of
this Hon'ble Court under Section 19 of the

Administrative Tribunal Act, 198%.

7)  MATTERS NOT FPREVIOQUSLY FILED 0OR

v

FENDING BEFORE ANY OTHER COURT:

&Qﬁﬁ&bf&ngj%ﬁlékﬁAﬁ
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The applicants further declares that

Cthey have not filed any application, writ

petition or suit in respect of the subject

" matter of the instant application before any

.

other court, authority or any other bench of
“this Hon 'ble Tribunal nar any  such,
application, writ petition or suit is pending

betore any of them.

8) RELIEF _FRAYED FOR:

Under the facts and circumstances
stated above in this application the of the

applicémt% pray for the following reliefs:

8.1 That Hon’bla Trihunal,may he pleased
to direct the Respondents to continue the
ﬁpecial‘Dhty Allowanecg to the ﬁppiicantﬁ a s
P& earliér decision of the Hon'bhle Tribunal

in terms of O.A. No. 82/90.

3.2 That the Hon'ble Tribunal may - be
pleased tm'_ﬁeclare that the applicants are
entiylad to draw the 8Special (Duty) Allowance

in terms of Office Memo. No. 20014752785 E-~-1IV

.dated 14 ----- 1283 and OffFice Memorandum Mo .

ThARG N an., pMpdanon

20014716786 1V/E 11 (B) dated Oi-10-84,

#8035 The impugned Office Memorandum issued
under letter No. 128/Megh/ 99/ 1731-33 dated
O9~11-99 at CAnnexure-4 issued by the

Respondent No. 4 be set aside and guashed.

&.4 To pass any other order or orders as

deem fit and proaper by the Hon'ble Tribunal.
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8.5 Cost of the case.
9) - INTERIM _ORDER IPRAYED FOR:
?@ﬁding final decision ot this

application the abplicantg seak issue of the

interim order:

9.1 ‘That the Hon " ble Teibunal may be
pleased to stay the order dated 09-11-99 at
Annexure-4 and to pay - Special Duty Allowance
continuously to the.apﬁliéantsu
16, ' ABRFLICATION IS FILED THRGﬁEH

| ADVOCATE .

re
i1 FARTICULARS OF T.F.0,
I.F.0.No. i 0G456907
Date of lssue : 19.1.9600 »
Issued from : :'GQKWuLjﬁ
Fayable at t (D il :
12) . LIST OF ENCLOSURES:
As stated invinde#, )
# Varification. S
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1
Verification
i Hhir i Thaneswar -~ Malakar,
fSuperintend@nt, National Gample Burvey

Organisation, working under the 0Fffice of the
Regional Assistant Director, National SHample
Survey UOrganisation (Field Dperétian Division}

Meghalaya Division, Oak Land Foad, Shillong-1,

applicant No, 3 of this instant application

and as authorised to sign this verification on

beﬁalf of other applicantg and verify the-

‘statement made Iin accompanying application and

in paa"agr‘aph[@\'HQ:‘}/CUQhL\"'EQﬂhfvl)ar“e—: true to my
knowledge and those made in paragraphs ({/Q
Q,§> ({,% are true to ‘/;y
information being matter of records and which
I . believe to be true and those | méde in
naragraph 5 are tﬁue to my legal advise ahd I

have not suppressed any material facts.

I sigrned this verification on this

day onkaf January, 2000 at Guwahati.

LR ORLSAS #/¢ M«M

Declarant.

44
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Qovernrent of Indin
Hinistry of Finance
lepartwent of txprenditure

Moew Dalhi, the 14th Lec'f3

OFF1CE HEMORANTUM

Suh t Allowances and vicilites for civilian employedu of . ? ;
the Central “Yovernment nerving in the dertes and :

Union Territoripa of North £astern Regioneimprovem:ntia 1
therenf, '

The nnod for attracting and retaining the servicaos
of compntent officers for an:vice in the Korth Eartorn

linglon comprising tie “titms of “‘asam, teghilrya, Hanijur,
Magaland enﬂ Niroram ha¢ buen ~:g2ging the atention of

the Government for soma time. Tha Government had aprointed a
Committoee under tha Chalrjimanahip of Cecretrry, Derartment
of tursnennal and Zack Adminiatrative Leformn, to roview thae
existing allowancers & Administrative finfors, to revicw tha .
exizt!ing allowances and facilities admizsible to tho varloun
categorias of Clivilian Centrol Governrent eﬁploynen rerving
in thia reglon and to suj mat sultakle improvems:nta, Tha
rocomnenditions of tha Cormitter have bren cirefully conal-
dered hy the Govern ant and the Fresident 48 now plwa~ad to
decida a3 follows 1~

1) Tenure of po*tind/doput#tion.' ?
KKK KX KR X, ;

11) / "viéht-d@n for Centril Asjutatinn/training nbroad |
an? speciil mentilon in confidentir) Recorda. '
KX X X X X X | , ‘ ;

114) Special (Yuty) Alowinga o

\ ) R vl b ey

Central GCoverniient civilian employ2ea who have All
InAia txanafer lianility «ill he grnted A apecial (Duty)
Allowaneca nt tho r te of 2% percent Af »wiasie ray aubject to
nny a celling of tu, 406/— rer month on pa~ting tn any atation
in tie Morth kaatarn dagion, Such of thote cimployean who

are exesptat frem payeent of fnerma tox will, hewueveor, not

V ) Cf‘rxt'/‘..' R -
- , .
\ &éﬂMjL |
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e eltgible for this opects) (Duty)

Allowance.miYlxhe
Brecial (buty) Allowaneo

will be in additien to any
siecinl pay end pre Leputation (buty) Alle

winca alren y
hein.

I dtawn aubject to the candition that the;igtal of
, ! .
o such Speelsl Puty) Allowancn I'lus syecial pay/derutation

(“ury) Allowsnea w111 not exered fa 400 /a pom, Saecisd
“llowance like 5pacial Compenantory (kKemoto Locnlfity)

ﬂ]]owﬂn09, Lontrwetion Allowspea and lrojnct Allow

1nca
14 . R
Wwill he Araun separately,
i
MM NN :
Huy ooy x|
.
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MMMV ;
1

HIUYIRN A
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U ' Annﬂxurofz (Mxtrace)

tellne 20014/10 /L6/Z.IV/,11 (1) \
Got,or Tn'lia, 1'niftry of Finan-e
Dersctont of Exrenditure

'

49

('. A
Wou Lelhi tha 1 Doc 19ChA

Sr.xcs moi o emer

v %
Subjucct t ldprovenarrts an) facilitiar {~r Civilian
“n[:1oyaes of the Central Govt, serving {in the

o
strtes of Nortl Zustorn Region, aAndoman '
Meoeb r nd Lakahaceep,
Tha undersigned {: Mr-cted to refer ta thisn

utatry'a Coals No. 20014/1/C3-E.IV At ea 14th I reamb-r,
194 anad 'th Mareh, 1904 an the avihrd =t nentlc andd
ahsva &nd to nay th 't “he jJucetion of taking auftabn
Amproverenta 4a tha allovwine g ane ¢ cilitics to Cent )
Governront employ ra :2st~d {n llorth Ydat rn Regfon —

compriain: ‘e Stateqg of "aan, Maghalaya, Hani;ur,
t'agaland, rijara, arunach ) Fyncderh apn Proram haa hoeop
anJsiina the att~ntion of tha Govt, Accordingly th
Lresidert {0 new pl acad to decice f~Vlpwva,

1) FRRMNERYRNYKY
31) MY Vot X W
111) Jrecdal Uuts) \ilewance,

Tha tentrsl Govt, Civilinn errloy2es who bravn .
A1l Incdia trons€or L9anility w411 b grented spercia) Lo
(Duty) \llow'nce at the rrth of 12* of havfe |ay .
subjact t~ coiline of &, 1000/~ rer month on yosting :
tc any staticn in tha Nerth Mastern Fraion, sSpecial o
(Cuty) llowance «ill he {n additien to any aypecial oo
pay . en/or darut rtdan (dut,) allounee Alrendy hedng :
draun kuhjsct tn thg crncition thit the tot:l of such
Allowance v11) nat ~xe~eq f-, 100/~ ;'am, 3paclal
Allovance likn g cial cerpensatory (Remata locnl4ty)

Allowanse, Loan-trustton  “llovince nd Yrojuet Allowanca
ULl ha pagen “eusr..tety,

The Centr:l “ovt, civilian crploynrea who are
marhtrs of fehedulesd (ribrs and are othcrwise eligitle
for the qrant apoelisl (ut,) a\llowance un . r thia yara
an? e cxempted Foen I Yy nat of Ince~=a-Tax under tie
Income N av gt will “leo daw Sincinld (uty) Alloennne,

v e &\Aﬁi&"x
VRN IRy, \
g Y . '§>§L\1;;;§;g

- AﬁngZKL\gif;§2'“*‘

B i /@59\( E%—*Zzib - (gj/ y
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1, Shri D. Gurung

-

0.,A.N0.82 of 1890
decision: The 313t day of August, 1990,

. >
-t l -3
v (Ll Sl

A

1 . "

!

e . s
AT :oe

R SV PSR A
1) N tow

2. Shri Marylies Nongrum : | T fi?~. i
| 307 SHEY Bibhash' Pagut- - e T T GG L
4, Shri Niran t O { St
5S¢ Shri Ranjii ey i
6+ Shri Puran Ch'uwoliy - AT
7¢ Shr4 Bipul Bordolod - w Ly
8+ Shri BeKe.Paul : L e
9+ Shri A.K. Brahma Coo
"10. Shri U,R. Sinha ’ S
11. Shri S.N, Rabidas . e
12. Shri Nebab Ali
L | S
BeKe Deb . s, . ‘ S g &
s hea Priyavrata rucar ol Lt |
164 3hri Ram Chandra Singh SRR - "SR A B
C AN R e A ks - D SN - S
170 Shri M.0.: Chyne 0% LS
18,7 SKFL Mans Kenta Deka RIS R
194> Shrd: H,D Momin - SRR S Fhst P
204, ShELIMILY Siagh 7. : e e
21. §?’l_t3.7 RQC_. Nath_ - w4 o
22+ Shri D,P. Chenrebet, ' Lot

23..8hrd P, Kharnaior
. Applicant Nos 1 to 13

ee o Applicmt.} ',~;E~.‘: ‘r:
X N

" applicant
appdicant

applicant

applicanrt
22 and <7
in the ot

are Investigators,
No.14 is

No«15 is a Junion Hindi Translator,
Noe 16, 19 20 and 21 are Peons,

Ho. 18 is a Daftry, applicant Nos.1
are Lower Division Clerks,

an Upper Divisjon Ckerk, °

T

National e -~le Survay
Operation Division) teg

2 of the Regional Assistant Diractor,

Organisation (Field
halaya Region, °~-klandg

Road, Shillong-793001, Applicant Nos. .1, 12, 13
and 19 are posted at Tura, feghalaya, and the - ;
rest are posted at Shillong. o ‘
~Versus- .
1. The uUnion of India, represent ed by the Srcretary, ' )
Ministry of Planning, Departr. ice, |
Government of India, West Bloci .. s a6,

R.K, Puram, Neu Delhi=110066

A
S

B T ot Y
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A .

po- . Organisation, (Field Operations Division),

e EORAM

»

x

= 757 7 'THE MON'BLE SHR1 3.C. ROY, ADMINISTRATIVE REMBER

———r " g e

"' 2. The Diréctor, NWationsl-Seaple Survey 7 .

Department of Statistics, Government of oo
India, West Block No.8, U4ing No.6,
ReKs Puram, New Delhi-110066

3. The Regional Assistant Director, National W
' Sample Suyrvey'Organisation, "(Field Osrations = ™=

Division), Megholaya Region, Oakland Road, "
For the applicants $ Mire BJK, Sharma,
L S Mre M. Choudhury &

W fir. A.K, Roy, Advocates
~ For the respondsnts 3 Mr. A.K.Choudhury,
T ' v ' e ' Addl, C.G,5.C,

»

'-DQQQQOQQQQQ-QQQ-OQQ-,-._-.-Q‘-—g

- v o mr . om w . ]
- ", .-

.o .. THE_HON'BLE SHRI K.P, ACHARYA, VICE-CHAIRFAN, ;
AND o

- . aw -
o- Lot
‘,“Q,‘-‘“”------‘----,—-----Q-“~
. .

S Uhethar reporters of local papers may ba‘allouad to
sresr -t o --880 Ehe judgment® ' g AT

[ R o e

2- Th",';.bo'fr:o!il.:'l‘;e&‘.'to the reporters or not?ewe 1.,
"%, uhethsr Their Lordships wish to 8oa the fair cﬂpy :
af the judgment? . ‘
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In this epplication uncer Section 19 of the
Administrative Tribunals Act, 1535, the petitioners

(twoentythree in number) pray for & cirection to the
oppoait; parties to give effect to the office memorandus
N0e20014/2/83~E.1V dated 14.12.1983. and 20014/16/86f ¢
Eolve/2o11(B) o 1. 733 anZ to pay to the potitiee
neérs the amount a. -h of them unier such office

memorandum e

2, Patitionars 1 to 13 are Investigators, petitic-
ner No.14 is an Upper Division Clerk, petitioner to.14
is a Junior Hindi FTranslator, petitioner Nos,. 16, 19,

20 and 21 are Peons, petitioner No.18 ie a Daftry,
petitioner Nos. 17, 22 and 23 are Lousr Division Cler ks,
vorking in the office of the Rcqionel kecistant Dircc lzor,
Matiénal'Sampla-survey Crganitztion (Fiela Gperations.
Divisiod) posted at different places vithin the 3, T,
negione hccoraing to tne PELiLioners the (overnment of

India, Ministry QC Finance by issuance of office memo r andum

BRI U A P ST R -

improvement of facilites to tnc Livilian Employees of

the Central Government serving in the North Eastern Region
relating to t* ¢ ‘tions of service. Azongst other
facilities, ..t “1, ry had allowed Shecial (Outy)
Allouance to aucn'Ciu, ia;: {mployees who have beun
tedcled with Ali”}ndia Transfer Liability, It ie fyrter nre
envisaged in the said office mamorandum that such Civilian
Employees weas entitled to Special (Duty) Allo.. o shal)
. bo paid at the raté of 25% of their basic pay su.ject te
8 maximum of Re400/= per month. Latsr this ¢

kdum wvas amended by-fissuance of an office memoranc. n
-
L8

2://J— bearing.... .
g .
L},«f'

oty

-»

..

1
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~ . bearing No.20014/16/&6/E€.1V/E.11(C) dated 1.12.1988
et modifrlqgngh:‘g?qunt Ndyaala and L ffig.fruscribod
wad mC)UL'i“d LO L waluw il Lhial wbucls us.,)loyuub waoaar s

- i ;'15} i

- e s
: entitled to 1231 of the Zasic pey subjoct to & ra, s us
! ' of m.1000/-. Accord;ng to the petitionars sach of thor

i

having an All India Tfu! for lilu.ley, thoy
= ri‘::rﬁrm' L A RPN qnn LI L R C ot ety -
LR A B

. to Spacial” (Duty) Alloaanca which should be paid to them

al- ot it

#ota

s abo

and such paymont not havin; busn maus thuy huvae f

a0 777 this application with the aforesaid prayer,

PO o
Ve Lgar o oo g
. 4 .

o 3« . No Fpunter nhas bssa filed on danaif of tne

opp031te parties avsn tnOJ,n sevsral-adjournnants ndua
‘'been given for filing of countere. On the date of hearing

i.e, on 22.8;5990 prayer was also made by Mr., A.K,

Choudhur«, ‘the learnss acdli, C.G, S C., fox fu thar

.

;mmﬂwmﬁm“ﬁm%m&&w ks adven a s’é..’~ £

. e 4 e C
L R A L R o

& oot 8 ot

ST adjourngent. ue dxd nst allowu tha pra(ar because of

iy el b b

S Mo Sme el en e e g o

-

o v

st and for this simple
; UTE LB s e
matter we find no ju't.fi:20'¢ rpacgn for delay toaving taoq

cauysed to filu counter and, therafor., wve did not feel

"

]
- -
»

- inclined to allow the matter to 3inger. Hepce we :ocee.ad

ta hear tha matter on morits from the counsel for both

'8ldas “and’ acco"d7n~1/ ve hoard Mp. B K. Sharna, the learned

e ' counsel for tha petitiz-ui. cil ip. AoK. Lwushur , 0.1 6e

Npoins.

“‘ﬂddlﬁ”t.ﬁ;ﬁ.t:,"at soms lennth, Gefore-we express our

opinion regatding the entitlementg of the petitioners to

Rms et e o Spacial (Duty) Allouance ana uhgthg; Ehey?hava an All India

Transfer liability it is usrthuhile to meation that at a

~ . oarticular time, s.veral cascs of this nature c27c up before

the Guwahati Bench ano the Gywahati Bench accaptec the

position that though by virtus of those me-nranaum the

employess having All India VYranefer liabil .ty are entitled

to Spuclal ({ uty) Allowance,yet eych ° ‘id bim
S pald to the arsons who have been - ‘ - J.
: yCasos of s «dr nature came up beforc the C. aceh
! N

YN
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/ ! NY
R and uhilz disposing of thoss cases the Calcutta Bench
“fiald that oncoe Lhere is a transfer liability on Al}
india basie, casus of those Central Government employeas
, covered Qndar the sbove mentionad memorendum 88 one of
the conditions of service such employessuere entitled
to Special (Duty) Allouaence irrespective of the fact as
A to vhether the employee has bsaen transferraed or not,
PL: Because of the conflicting vieus expressed by the tuo
| different Benchos, Hon'ble Chairman of the Principal Bench

constituted e full Sench to recz)ve the controversy ead

accordingly a8 Full EBench heard C.A.No.16/83,.0.A,N0,17/88
and O.AeND+18/63, They were 0isposeo of on 12.4.1989,
After considering the vieus cf the Calcutta Bench and

— .. that of the Gywahati Bench, the Full Bench hald as follouss

" Uc are of the oginion that uhen the

conditions of service impose an All India
: sarvice liability and eo long as that

- liability continues to exist and has not
ot been ravoked by &~ order of the competent
authority, it is nct open tc the Gaverne '

' ront to dony tho benefit of tha Special

(Duty) Allcwznct te 21y erployee on' the
‘ ground that the Al)l incdia Tranesfsr liobie
. 1ity has not bie- in ftact enforcod,"

-
+ 4« - 4 = The Full Bench an~roved the vieu teaken by the 0

S Caleoutte Benth and thus 50 1ho 1ciZ dam b tha Couahgtd =

Bench‘uas overruled, After pronouncement of the judgment

" of the Full Bench, this Bench has disposed of several cases
of the present nature inclucding 0,A.Npe131/89 and 0.A,
No+138/89 (disposed of on 23.2.1930) in which the petitio=
ners are also uo;king in thc Katioral Sample Survey Organi-
sation at Guwahati, entitling the petitionsrs in those
cases and the petitionars in several other cases tg
Special (Duty) Allowance, Applying the principles laid doun
by the Fbli Bench and the precedents covering ths cases

T i:: the present nature relating to cases disposed of by

thi'..‘...

.
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this/Bench, the énly question nov remains to be dotor-lnua - \\
as to wvhather the petitioners have baeen aaddlod uxth All
India Trensfer liability and {f so uhether they are
entitled to Special (Duty) Allowance. At peragraph 4(11I)

it is averred that the petitioners carry uwith their

8érvices All India Transfer liability. This asaartion d?
fact wmade by the petitioners has not been contradictod by
the oppotite parties, The cbove mentioned atatamant¢ of
'the patitioners gains corroboration from Annexures 'A, 8,
Cy 2n0 D' (letters of cppointrment) that though the place
of duty will be st shilicno =t present, but the appoint-
mént carries uith it the liedility to tcrve in any part
of Ind;a. Thertfore, ve find wvithout hecjitation that tho

petitionqra have an All India Transfer liability and,

thatoloro, they are entitled to Speeial (Outy) Allowance

‘ptovided that tha contentions put foruard by M. A.K.

,;;fChoudhugy 8re not accepted. Mr. A K, Choudhury aubmitt-d

IR B ey - rma Ay TP -

thag the case ie barrcc ©y liritation both under Seqtion 21

of trhe loministrziive Tritenzls Aet end uncer the genaersil

law of limitaticr. wus “iioLnelit to zecept this contention

because this i8 a continuous cayse of action and henc.

uuCL;Gf: < of LHE AZuli. recwiolinve ATl w&at ACY 18 not

attracted and the period of limitetion would run. ngninot '

the petitioners from the date of settlement of the claim

8o far ao the general lau of limitation is
Hence

congcerned,
the aforesaid contention carriga no force, $Sg far.

ug the contention of Mre A K. Choudhury that case is barred

under Section 20 of tha Administrative Tribunala Act ds
concerned, the parliament has intentionally vested .

disctetion uith the Tribuynal by stating ‘ordinarxly an

application under Section 19 will not be admitted ir other

remediaa are not exhausted', Discretion having been vested

with the Tribunal uwe ‘'auld waive thia'in favour of the

Qfotitionara, becausc n many cases in the past this Bench
~ C.

f

afddesec -

- e
[ —— e
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" | ' end the Cllcutta Bench have passed decree in favour of
[ {. 4 W - A s v . n M smt vt oA SR PSR L 4 Ak le oiwxcga--‘-:rg;.
! m‘m ! ‘,.‘.g‘ Fiad \
I ‘ rxﬁtho potitionlto vho have beon saddled with All Indla H
i g?uﬂ{Tc.naﬁor -liability and, therefore, we find no substance ~ ~im- !~
775 1t T AN '
. ;_(LQ"in the ergument of fir. A.K. Choudnury that this case .
ﬂ;:&-‘ ﬁnﬂ' u;:O -+ t‘n c - . DERS) v
SRR\ -
L %;jj# should not be entertained becaute the petitioners have .
frr CoET
L'#va not exhauated other reredies, *'~»q: '
Y -.L'i".ﬂ‘ e ot ob o $ L, ..
ey, ?"J"i . Ty }N} “ L . . . \ & ,ul.;“ fi“'
st ni N2 B M‘ ﬁ,_' ST PR B R R F u«wuw Js’m» Gigrs
H?&ﬁ%?vwﬂs sw@ A k. Choudhury has today filed a copy of the | ..
i:’ﬁ%"?) f" Cor T et
! jfygi#" off}pﬁhmamorandum issued by the Ministry of Financo datod,n;ﬁx.‘
.~ X " AT 114 St B “. “- :,,‘\,‘,’_?,.':‘1,
?"'“;20.4-1987 uher;in it is stated that fox the purposa of} . ','%
#'Mf'»w “ Yoo ,-7 ‘

O gl aanctioniriq Special (Buty) Alleuvance the All India Tranafe

".‘:Lw,, ' ‘ 'A .

,’liability of the rerbers of any servxce/cadra ,of incumhenta
”‘ ml - M it ' - '.“' "P '

of any poste/grcup« of puets has i1c pe deterrined by .’ P

4

'a pplying taate or rec:uitment zone, promotion zono, otc. S
“%%%'M*h* m—m - P O, o - «-»'\p "’::’:‘-c":vm:‘: #:' - ”;-‘-—;‘. ey " - -

1384 whother -recrul tment to the aervfce/cadra/posts hao

AL L Y

been made on All India basis and uhothnr promotlon ie aleo .
- ‘q;”ﬂ"‘.- Mt ef) Ve pres rabie L e Pty e BN e ) e e
;.ﬁ;;v?fggg.done on the basia of the A1l India Zone of promotlon and
"mf.}'"\ hidin "
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r;g» ' 4tu137furthnr atatea that the maro clauss in tho nppotntmnnt

& f‘ ' _c'.r “a-,d'
- P .

ordar that the person concernecd is liable to be transre:red‘~

*d
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‘?.'_,
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; anyuhefa 1n Indza does not cike him- alxgxble for the grantﬁ
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b
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p}h*5“5poctal (Quty) Allousnce. Hence 1t-uas cubnittodwbyf?n'“¥ﬁf¥“°¥
o A“

1'$ '
Sy

f;,?gyw%mfﬂ:..ﬁ.K Shoudhury that in tne present case-the . potitienarg‘mmm?uﬁﬁ
f," '
ahould not be

..,&-

“IX-
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paid Special (Duty) Allovance. He alsa r-licd

- . ( * -\.‘
a4 -.J LU PO ey -
wugﬁ*é;}w‘ upon the neuotandun issued by the Ministry of Planning, : PRy

Qapartment of Statistics, National Sample Survey Organisa-

i

tion, dated 18.9,1984 laid doun that the spQClal (Duty) ,,:3_.

7
Allovance is“admissible only.to the Accountanta, Offica

iy AL Mntay Re

Superinte~_.nts etc. and not to Investigators, UDCe, uDCa,
o

P Stenographor Grade 11l and Group '0* steff es their -

1
i
o mry e Ze el
: . '
. .

Ry

recruitment/promotion is on state basis, If the .fore;;ld

[~i conﬁentian of Nr. A.K, Choudhury is accepted, then uwe have
i

_ S ; - inciples laid down by the Full Bench,

. whicn undei (rie law we cannot do. We are bound by the gi.u

exprassec . ine full Bench that incorporation of a claua.-‘éﬁfifp

'

1
1

.
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Q?f R1l Inc. iraiLiijflity in the appointment ordat
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’"‘*’Bi’”m 8ppointee wuld make him eliglitro Hr Siecisl
(Duty) Allowance irrespective of the “facttaat uhuthux it
has been enforced or not and without gy cthex cnnnidara—

tione. So far as the office memorandt s [fched by the
National Sempla Survey organiaation I cooncorned Lt m\mot
)overrl'de the office memorandum issuocl gy tra Finistry of
Finenee uhsrein theps i8 no liritatic.n fir;cc2d 4n wgard
to the pnrticular cttagory of tho Civ-23 ¢ r r:loynes' md.
at the cost qf“\ rep&titi’m tné{'tr?e Fulli(f:sh hee not
limited tqe entitlemont 'to. any perticullisar :+togory of

employoerand, ther.efore, U arc unab ds 'io aicept tha

\
.o aforeaaid contention of Mry A.K, Chou ghury >ring devoid of

 -morit, '?;"-, e . :
"'[’f' '_ . . - oo
6.‘ Having re;ected the contanti«m of 'z« Ko K,

Choudhury, and heving found that trc pretilticnr:s hwing

]

- - oy R R e et AR

"Rl Inagia Tranafer l.oblllty, xx:q. are «.,uLit..g t.o Special
(Outy) Rllouance, we direct t-. crpceiae periies that the
potitionara be paid Spociel (Luty) A2 m.i~nge - ith uffent
from 1.11.1983 er from the date on whign the pstitiam;ra

Jodned Lhess PeenoLbivi c.t. 4N LB gy, . euitERN negien

4

(uhic’hevcr ic J.a't.er) within ninctly days from the date of
receipt of a copy of this judgment.

7¢ Thus the applicatign. stands lllouod. leaving the
" parties to bear their oun costs,

D/ .mm ) . o/ VICE-CHAIRMN
31.8.90 3L,8.50
&) TRUE COPY .-~ ,
f@v{’w At e\
el /‘ Orputy. Rv;otr(ff,f?
( }\ l . Certrnt LY L Matrative o Y
’/ B ,E) Guaarel Beaeh. Co .1.o
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WL AT CGOVERNMIENT OF INDIA
L ) /:)/7 A Ministey of 1 lunning

TEET JET ‘

i 30 Diepattiment of Matisticy
utheaent apm
Tt NATIONAL SAMULE SURVEY

iy sbars @ @3y ORGANISATION
(s77 Tt THTT) (Fiekl Operations Division)

, . . . Wesl Block . B, Wing L
ofra) o . g, @A, G, esl | ILIL‘\ Nu_ 8, Wing No. ¢,
Ist Floor, R, K. Param

Ty H{wT, CHFCIICIH , NEW DI 110022
nﬁiﬁvm-wnuu? -

ie  C=18011/4/90<B%A — s
NO i Dated the <, ,) 'Uh‘\,u A - 198
' The Reglenal Agatt, Directer,

NSSO ( FOD, Meghalya, Regienm,
SHILLONG,

Subjects= Grant ef Spl, Duty Allswamce te
' the Investigaters im Meghalayg- CAT
Case Ne, OA B2 ¢f 1990,

Sir,

Piease refer te your letter Ne, A, 125/ Megn/
84=30/2735 €ated 6,12,90 on the subject cilted
abeve and te advice\you to please pay Special
Duty Allewance te tHMe non-petitieners alse fer
the periocd they werked er are werking in yeur

* Regioen in accordance with the instructlens
contained in the Min, ef Finance O,M, lNge
20014/3/83-E.1V dated 14,12,83 and Ne, 20014/
16/86/F.IV/E,11(B) dated 1,12.88,

Yours f%g;nfully;

;?«W
] A. L. Sastry )
Senier Admn, Officer
for Direclery

it

o ——

-
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No.128/Megh/99/[ {3~ 25 QL

y Government of ndla N
Ministry of Planning :
Department of Statistics
National Sample Survey Organlsatione. :
(Field oOperations bLivision.) ;

‘ Meghalaya Region
Oakland RdeShillong

Dte 9.11.99.

OFF ICE MEMORANLDUM

It is for the information of all the staff members of Meghalaya
Region who have sent their representations to the Division for stoppage
and recovery of Special Duty Allewance forwarded by this office vide

letter fl@.of even No.dt. 5 10.99 are informed that their representations

have been considered and rejected.

Further, the Division has informed this office vide O.M.No.
A-46011/3/94=0.M. (VOl.I1I) dte 1.11499 that the amount paid on account
of SUA to the #neligible persons after 20.9.1994 will be recovered into

12 or so instalments.
This should@ be brought to the notice of all concerned. [
' i
i C P o
i { { i

( Le Khyriem ).
To ~ Supdt.and H.O«Shillong

The Concerned Officials

Copy 33 3 F Ue‘w) Meghalaya Region | | |

1. The Deputy Director (ADMN) NSSO (FOD) New-Delhi for
favour of information

2. The Supdts. S$RO(s) Agartqla and Tura with request to
- circulate amovmgst the staff working under them.

3« The Pay.bill section for necessary action.

' 4. Esstablihment for record.

l (LKhyriem). :
‘é;}frdk supdt. anfl HeU. shillong.
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CENTRAL ADMINISTRATIVE TRIBUNAL -
GUWANATI BLENCH

Original Application NOo.103 of 1996
Uste of order:s This the 17th day of February 1999

HON'BLL MR.JUSTICE DeNl.BA
HON'BLL MR.GeLeSANGLYINL,

1.

2

tyployees State Incurance Corporation
employees' Union, N.E.Region,
Guwahati=21, represented by its
General -~ecretarye

Shri laagen Chandra “arma,

\Jpper b?vision Clerk,

smployees “tate Insurance Corporation
Ne.E. Region, Guuahati=21l. oo

by “dvocate Mr. B.KeSharma, Floewedollud

1.

by Advoctte Hrebeuobasunmatary, Adlelie el

Union of India represented by

(a) “ecretary to the Govt. of Inuia
l'inistry of Labour,
Shram Shakti Bhawan,
New Delhi,

(b) Secretary to thc Govt. of India
Ministry of Finance,
bepartment of &xpenditure,
Government of India,
New w~elhi.

W

RUAH ,VICE=CHAIRMAN
ADMINISTRATIVE MENBER

eee Applicant:.

wne Wirector General, “mployees State

Insurance Corporation,
Kokla Rosd,
10 Uelhia

). we ional Pirector,

g 1())"—".: 24 TS YU & FEPRNE IO SN ot pralia

e toe ez ion, Hanunisldeall,
Grwalati=2 1.

o v L]

0 K s E Ko

SANCLYINEZ, I miR(A)sS !

ion,

Tiiy Criginal Application lus bhoen suamittea

by the “maployces State Incurance Corporation nwlove !

Union, Vorth <astern ~egion alongwith on.- of ih.

- - e

[SENERa

persons. Permission unaer Rule 4(5){(b) oi the Centrel

~dministrative Triovunal Procedure Rules,

1937 wec

conta/-
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granted to the applicents to join in the single apolication

as prayed for.

Members of the Union applicant No.1 as well as
applicant No.2 are auployees of the waployees' State
Insurance Corporation, Northeastern Kegion, Guwahati.

They were drawing Special(buty) Allowance (SbA for short).
The respondent No.3, the Regional bircector, smplovees'

State Insurance Corporation, N.k. Region, Guwahati isaueu
the Office lMemorandum No.43-4-28/1%/26-%stt. aated 12~G~1%90
intimating that payment of SDA to the emplOyees of theo
Corporation who are not eliginlc for the SDA was beina
stopped with immediate effect amni the amount of SDA prio

Lo such persons after 20-9-94 vas Lo bLe recovered.

lience this application.

The responacite Lave o ot .

-

« Lhe apnlicatiorn
and filed written statenent.

In this application ti.e apiliczntehave or.oyer oslor
sétting asifie of the aforesaiu Office liemorandum dates
12«6=96, Annexure 3, and the Office leworandum No«21/5/50-.0
I1(B) dated 12~1-9¢, Annexure 2, =ni also for a direction
on the responaents not to mak. recovery of the amount .’
SLA already pzid to the applicants. The contenticr RS IS
applicants is thet the above mentior:a office Memarani-
are not applicable to the cace of the ammlicant - in wi. .
of the fact that the applican-s cEe ontitled to Sial
virtue of thc order of this Trinun~l aated 23=2-1922
massed in.O;A.No.130(G) 0f 1989 &arzinst which no an-e-)
had been prefér:ad before the Hon'ble Supraac Court b

the responiecnts. further, rh- respontents have not i oo i-ie

’
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arbitrarily order any recovery of the amount paid from

thc employces. At any rate, the amounts of SDA paid  so

far cannot be recovered from the employees without

afférding them -an opportunity of beiny hezard. The respon-

aents, on the otherhand, submitted thag it is true thet

there was

no appeal against the order dated 28-2-90 in

OeAe No.130(G) of 1989 ana the employees were being paid

)

the SUA but the pnier of the Tribunal ceased to have any

operation after the judgment dated 20-90.2

Court delivered in respect of Civil Appeal N0.3251/93 '

pertaining to admissibility of SLA and that the applicants

are not entitled to SOA after the Office lemorandum dated.

12-1=-1996 and dated 12-6=-96 were issued. Therefore, the

officé Memorandum dated 12-6=96 cannot be assaiied.

1
+ ve have heard counsel of botl sides. The learned

i
COuhs ¢1

:7"]0"’1")9(3 j” Llnlxol‘:c»‘o"'jg Ol’:

contention o0:f the a»plicants thit ).

for the apolicant had el e,

On onr ornder dated

1996 in sunort. of the

i
ca have no applicetion in the case ol tLlie anplicants as

they hive been receiving the SLA on the
order of the Tribunal dated 28«2-90, which has become
iinal;a5g3ainst vhich there was no anpeal. In the order

dated 27=10-98 we had held
"On the rival contention of tha

strength of the
i
!

marties it is
now to be seen whether the applicants are
entitled to get the SbA. This Tribunsl cannot
pass any order reviewing order passeu earlier
by this Tribunal as the Supreme Court hsd '
aismissed tiw. SLP against the said order of
the Yribunal. Therefore, ve agree with the
submission of Mr.@arkar that the annlicants °°
are entitlcd to get the SLDA on the vasis of !
the judgment passed by this Tribunal in
0eAoN0.208/91 and in the Annexure 3 OC.li. dat ed
12-1-96 shall not have any effect so far the
present applicants are concerned, unless the
Sunreme Court reviews the orcder dated 8-2-9]
pssseld by this Tribunal in O.A.N0.208/91.
Thercf~re, we set aside the Annexure 5 order.
The applicants shall continue to get the SDA."

1)
@/k@ .

contd /-

4 of the Supreme

whove affice lienoran='

- —
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CsA.N0.130(G) of 1989 was filed by the kaployees'Stuate

Insurance Lorporation “mplovees Union, N.E, Region,

Guwahati and it was disposed by this 7Tribunal by oruer

dated 28-2-1990 allowin¢g the application. No SLP was
filed before thie Hon'ble Suprasc Cburt against the ordoer.
Wi. are thercfore of the view that thi order dated
28-2-1990 in 0.A.N0.130(G) of 1939 has become Final and
unless it is set aside it will continue to be operative
insofar as it relates to tl.. Union applicant ana ius
members ana congesuently, the ennloyees will continue

to receive sSba in tarms of the order. sccordinily, we

are of the view that Annexure 3 order Koe.d3-iac28/10/35~
bLstts cated.June 12th, 199¢ i. not sustainable. Thereforc
it 1s ltiereby set azside.

Aoplication 1s allover, NO covte,

5d/w VILE~CHAIRMAN

5d/« MEMBER (AUMi)
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. IN THE CENTRAL ADMINISTRATIVE TRIBUNAL S
e ) N '! &b ]
{ | ~ GUWAHATIBENCH Qi SEis
F safig swmiag ot . - 0.A.NO. 21/2000 fg 22
Central Adminlatrativer - yuna) : : - , -_F §
| Sri Louis Khyriem and others, ved

| [( DEC 20 | o .....Applicants

-Vs-

TR s
“‘U&h@&l leﬁ@h Union of India and others .
...Respondents

(Written staternent submi_tted by the respondents No. 1, 2, 3 and 4.)

The Written Statements of the respondents are as follows -

1.  Thata copy of the Ongmal Apphcatlon No. 21/2000 (in short application) has
been served in the 1espondents and after going thlough the same the contents

thereof are understood by them.

2. That the statements made in the said application which are not specifically -

- admitted are hereby denied by the respondents.

That the interest of the respondents being common as raised in the application a

(S

common written statement has been filed by all the respondents.

4. That before traversing the various paragraphs in the application, the respondents
beg to place before this Hon'ble Tribunal, all the releva@m law and rules which has

not been done by the applicants as follows:

(a) With the clear and definite intention to attract and retain the services of
civilian employees from outside the North-Eastern Region, as officials do not
like to come to serve in the North-Eastern Regioﬁ‘ being a difficult-and in-
accessible terrain, the Govemment of India brought out a scheme undel the
OM. No.20014(3)/83-E-IV  dated 14-12-83 thereby extendmg certam
monetary and other benefits out of which the payment of "Special Duty

Allowances" (in short SDA) is one. This benefit is made available only to

SRRt ~ins o) il el e e B e n e L e e et = s e P e g ain



those civilian employees, who are serving in the North — Eastern Region,
namely, in the state of Assam, Meghalaya, Manipur, Nagaland, and Union

Territory of Arunachal Pradesh and Mizoram (as it was at that time).

(b) While the provisions of the O.M. dated 14-12-83 were wrongly imterpreted

L e—— e

and raised some confusion relating to payment of SDA, the Government of
India brought out a clarification to remove the ambiguity of the earlier O.M.

dated 14-12-83 by the O.M. No.20014/3/83-E-IV dated 20-4-87 and extending

" the benefit to A& N Islands and Lakshadweep. According to this clarification

for the sanctioning of SDA, the All India transfer liability of the members of
any services/cadre or incumbents of ‘any post/Group of posts has to be
determined by applying the test of recruitment Zone, promotion Zone, etc. i.e.,
whether recruitment to the service/cadre/posts has been made on All India
basis and whether promotion is also done on the basis of the All India Zone of

promotion based on common seniority for the service/cadre/posts as a whole.

. Mere clause in the appointment order (as is done in the case of almost all

posts in the Central Secretariat etc. to the effect) that the person concerned is
liable to be transferred any where in India does not make him/her eligible for
the grant of SDA.

(c) Thereaﬁer, a number of litigations camp up challenging the non-payment/

stoppage of payment of SDA to certain classes of employees who were not

coming within the zone of consideration as stated in O.M. dated 14-12-83 and

20-4-87. The Honourable Supreme Court in Civil Appeal No. 3251/93 vide ~"

judgement dated 20-9-94 held that the benefit under the O.M. dated 14-12-83

- read with O.M. dated 20-4-87 are available to the non-residents of North

‘Eastern Region and such discrimination denying the benefit to the residents

civilian employees of the region is not violative of the Articles 14 and 16 of

the Constitution of India. It has also been held that as per O.M. dated 20-4-87 -

the SDA would not become payable merely because of the clause in the
appointment order to the effect that the person concerned is liable to be

transferred any where in India. In another decision dated 7-9-95 the

f})
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below :- -

(d) This Honourable Tribunal in O.A. No. 75/96 (Hariram and others Vs. Union -

Honourable Apex Court in Civil Appeal No. 8208 ~ 8213, which is quoted

“ It appears to us that although the employees of the
Geological Survey of India were mmally appomted with an

All India transfer liability, subsequently, Governrnent of

" India framed a policy that Class C and D employees should

not be transferred outside the region in which they are
employed. Hence, All India transfer liability no ldnger

continues in respect of Group C and D employees. In that

* view of the matter, the special dufy allowance payable to

the Central Government employees having all India
transfer liability is not to be paid to such group C and D
enﬁployees of Geological Survey of India whé are residents
of ‘the region in which they are posted. We may also
indicéte that- such question has been considered by this
court in U.nion of India and others Vs 8. Vijay Kumar and
others (1994) 3 SCC 649”. |

of India and others) vide judgement dated 4-1-99 held that the SDA is not

payable to those employees who are residents of the North Eastern Region.

(e) After the above decision passed by the Hon'ble Apex Court the Government
of India vide O.M. No. 11(3) /95-E-11(B) dated 12-1-96 took polxcy dec1sxons

as under :-

i1

e N VA T T 8 emreste et sgeny capnar o

The amount already paid on account of SDA to the iﬁeligiblc persons
on or before 20/09/94 will be waived and

The amount péid on account of SDA to ineligible. persons after
20/09/94 (which also includes these cases in respeét of which the
allowance was pertaining to the period prior to 20/09/94, but payments

were made after this date i.e. 20/09/94) will be recovered.
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By the said O.M. dated 12/01/96 the Government of India issued

the said instructing to all the Ministries/Departments etc. for strict

- \
compliances. e 9apoDd orts  Uwnies e %&’% M%‘;’

Wfa :

That with regard to the statements made in paragraph 1 and 2 of the application,
the answering respondents state that the application is barred by the doctrine of

res- judicata and hence the same is liable to be dismissed.

¢

That with regard to paras 3 and 4.1 of the application the respondents beg to offer

no comments.

That with regard to para 4.2 of the application the respondents beg to state that all
the applicants were posted initially at North Eastern Region and they belong to
the NE Region at the time of their initial appointment. Due to their transfer they
Were posted outside the North Estern Region but they were transferred again to«
this region at their own request and own cost. ( Details of their posting profile and

permanent address at the time of their initial appointment are enclosed as

annexure).

That with regard to para 4.3 of the application , the respondents beg to offer no

comment.

That with regard to the statements made in paragraph 4.4 of the application, the
respondents state that the applicants have not brought out all the relévant rules
and by doing so, have placed a misconceived fact before the Tribunal without any

basis. The real position relating to payment of SDA has been clearly laid down in

the forgoing paragraph 4 of this written statements.

That with regard to statement made in paragraph 4.5 the respondents state that it
is incorrect to say that the applicants fulfilled the criteria laid down in the O.M.
dated 14-12-1983 and accordingly the authorities had paid them SDA. In the
case of the applicants they did not (and do not) satisfy the criteria for All India

transfer liability as their transfer and postings are done on a Regional basis. Théy

- e vy



also do not pass the test of recrultment nor promotlon Zone bemg on an All India
ba31s Thexefore it is clear that the mere fact that the apphcatlon were being pald
SDA all those days, does not make them entxtled to contmue to draw this SDA,
even after the Govemment of Indla have clearly 1ndrcated the condmons for
eligibility (based .on the Apex Court Judgement) accordmg to wh1ch the

apphcants are ineligible.

That the statements made in para 4.6 are denied that the apphcants are saddled

I'wrth All India transfer liability. The apphcants are 1ely1ng on the terms in their

offer of appointment, which mdlcates that they are hable to be transferred any

. where in India. As already 1ndlcated above both the mestry of Fmance and

12.

) respondents beg to state that none of the applicants in the present case were ...

14,

15.

TR T

Honourable Supreme Court have made it very clear that the mcre existence of

such a clause in their appomtment letter does not entltle them to the grant of
SDA.

That with regard to the statements made in para 4.7 of the application, the

applicants in the OA. No. 82 of 1990.

- That the statements made in para 4.8 are denied that as indicated in para 9 above
the apphcants donot satisfy the condition of All lndla tr ansfer hab1hty and hence
the competent Authority has held that the applicants are not entitled for SDAl'

because their terms of transfer habrhty are not sufficient to fulfil the conditions

laid down by the Honourable Supreme Court as well as the Mi mlstry of Finance.

That the statements made in para 49 .the 1espondents beg to State: that the
stoppaﬁe of payment of SDA to the non- -eligible employees 15-as per the. Apex
Court order dated 20/09/94. However, it is to state that no recovery has been

made from the in- ehgrble employees as directed by the mterrm order of the

Hon'ble CAT Guwahatr dated 21/01/2000

That with regard to para 4.10 of the application the'respondents beg to state that it

is already stated that none of the applicants in present case were applicants of the

59<
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- 16.

17.

18.

19.

, | . | z;b 6
earlier case, OA No. 103/96 and 130(G)/89. The case pertaining to employees of
State Insmance Corporatlon N.E. Region is not similar to thrs case. Moreover, in

view of the Apex Court order dated 20/09/94 the apphcants are not eligible for
SDA.

That with regard to para 4.11 of the application the respondents beg to state that
as stated above the applicants are not eligible and as such the O.M. dated

09/1 1‘/9'9 is not violative of any ruleand law.

That with regard to statements made para 5.1 it is submitted that the impugned
orde1 dated 09/11/99 it is not violative of any provisions of law in as much as it

foIlows strictly the orders of the Mlmstry of Finance and Apex Court Judgement

'refumno to recognise Regional transfer habxhty as equivalent to All Indla

* Transfer Liability, which is a very obvious fact on which there can be no dispute,

That with regard to para 5.2 and 5.3 thé 1'esp011dents beg to state that as stated n

para 10 none of the applicants in the present case were applicants in the case O.A,

"No. 82 of 1990. Moreover the Honourable Supreme Court in their judgement

dated 20-9- 94 (OA-3251/93) have vety clearly indicated that Central -Goyt,
employees would be entitled for SDA only if they have All India transfer lxablhty
and only on being posted to NE region from outside the NE region. They have

further-clarified that SDA would not be payable merely on the strength of a clause

in their appointment letter relating to All-India'transfer liability.. -

That wrth 1egard to para 5 4 of the applrcatlon the respondents beg to state that

the nnpunced order is in total comphance wrth the Apex Court order dated
20/09/94 o

That with regard to para 5.5, it is denied that the ‘respondents. have paid SDA to.

the applicants aftex being fully satisfied about their eligibility. This aspect has
been elaborated in paras 8&9 above
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That with regard to para 5.7 it is denied that the applicants have All India
Transfer Liability. This point has been elaborated in para 8 above and as such the

applicants are not eligible for SDA.

That with regard to para 5.8 of the application the respondents beg to state that

the statements have already been made in para 15 above.

That the applicants are not entitled to any relief or relieves whatsoever as prayed

&

for and the interim order dated 21/01/2000 is liable to be vacated.

That in any view of the facts and circumstances of the case, the application is

liable to be dismissed with cost.

In the premises, it is, therefore, prayed that Your
Lordship would be pleased to hear the parties peruse the
records and after having the parties and perusing the records,
would further be pleased to dismiss the application and vacate
the interim order dated 9-4-99 and /or pass such further order

or orders that Your Lordships may deem fit and proper.

.
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VERIFICATION

I, Dr. KM. Singh, presently working as Assistant Director, National
Sample Survey Organisation (Field Operations Division), Ministry of Statistics &
Programme Implementation, 31 Floor, C-Block, Housefed Complex, Baéistha
Road, Beltola, Dispur, Guwahati-6, being authorised and éompetent to sign this
verification, do hereby solemnly affirm and declare that the statements made in
paragraphs 2 and 3 are true to tﬁe best of my knowledge and belief and those
made in paragraphs 1, 4, 7-20 being matter of records, are true to my information

derived therefrom and the rest are my humble submission before this Hon’ble
Tribunal.

And I sign this verification on this -&-th day of -.D.e.c.;-, 2000 at Guwéhati.

~
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¢ POSTING PROFILE OF APPLICANTS OF O.A. NO. 21/2000 ALONG WITH THEIR PERMANENT ADDRESSES IN NORTH EASTERN REGION

PLACES OF :
' POSTINGS ADDRESS AT THE TiME OF INITIAL
SL.NO.|[NAME DESIGNATION| FROM' TO REMARKS APPOINTMENT
‘ Shri L. Khyriem __|Investigator Shillong - - Joined at Shillong on 20/12/1966 Shri L. Khyriem,
T {Jomed at Patna on treansfer 1o the Superintendent,
Assistant post of Assistant Superintendenton  |Chynna Sor Cottage.
Superintendent | Shillong Patna 15/05/1974 at Govt. cost Lawjynriew Upp. Nongthymmai
‘ [Joined at Jorhat on transfer from Shillong-793014
|Assistant |Patna in the same capacity on Tel. No. (0364)500218
Superintendent |Patna Jorhat 15/07/1977 at own cost .
~{Joined at Guwabhati on transfer from
Assistant ] Jorhat in the same capacity at own
|Superintendent {Jorhat Guwahati |cost on 18/05/1982 -
' Joined at Jorhat on transfer on
{promotion at Govt. cost from Guwahati
Superintendent Guwahati |Jorhat on 08/05/1992
Joined at Shillong on transfer in the
‘ . same capacity at own cost on
|Superintendent {Jorhat Shillong  [04/0771994
[Shri D.N. Hajong |Investigator Shilong |- [Joined at Shillong on 20/12/1971 Shri D. N."Hajong
“ Joined at Tura on transfer in the same |Vill: Kuralbhaga,
Investigator Shillong  |Tura capacity on 06/07/1972 P.0Q. Kalzpani
Joined at Faridabad on transfer at District :- Dhubri(Assam)
Investigator Tura Faridabad {Govt. cost on 13/03/1974
JAssistant Joined at Aligarh on transfer on
Superintendent [Faridabad |Aligarh promotion at Govt. cost on 27/01/1 977
: |Joined at Guwahati on transfer in the
|Assistant ‘ same capacity at own cost on
Superintendent |Aligarh Guwahati  {12/06/1978 :
] ‘ : Joined at Kohima on transfer in the
{Assistant same capacity at Govt. cost on
Superintendent [Guwahati _|Kohima 27/01/1995
, ' ‘ B Joined at Agartala on transfer on
Superintendent jKonima |Agartala _|promotion on 18/11/1 996
Joined at Guwahati on transfer in the
Superintendent {Agartala Guwahati |same capacity at own cost on //19:6¢




[O

Shri T. Malakar,

Shri T. Malakar [Investigator Kokrajhar |- Joined at Kokrajhar on 01/02/1971 . )
[Assistant ‘ Joined at Tezpur on transfer on \éILL Bhomafrbari, Bagta, P.O. Hajo,
Superintendent |Kokrajhar Tezpur promotion‘on 08/08/1974 amrup
Assistant Joined at Guwahati on transfer in the

Superintendent jTezpur | Guwahati jsame capacity on 21/09/1978
|Joined at Faridabad on transfer at

Superintendent Guwahati |Faridabad |Govt. cost on 01/06/19977 7

.|Joined at Tura on transfer in the same |

Superintendent |Faridabad |Tura capacity at own cost on 25/1 1/1998

(Dr. K.M. Siungh)
Assistant Director




