. 'IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
cumaaamz_ﬁgugu

. CRIGINAL APPLICATION NO, 149 OF 1229
»vLANl 17 CEHER CRIGINAL APPLICATIGNS)

97, 29@5 Pm}gg of 1998; 18,21, 223, 23

380 and
1428"3nd 234 of 20003 R

Date of decision -~ December,22, 2000.
THE HCN'BLE MR. JUSTICE D, N. GHCWDHURY, VICE=CHAIRMAN

" THE HON'BLE MR, M.P SING‘{, ADMINISTRATIVE MEMBER,

1.} Ordinance Depot Civil
.. Workers!' Union, ‘

Masimpur, P.O. Arunachal,
~ Dist Cachar, Assam.

2, Sri Badal Ch Dey,
. President,
Ordinance Depot Civil
Workers' Union,
Masimpur,
P.O, Arunachal,
~ Dist Cachar, Assam,

3. Sri Badal Chandra Dey,
Son of Late Birendra Chandra Dey,
\Vill. ‘Badarpur Part-II,
'P,0O, Nij Jaynagar,
. (via Arunachal?
) Cachar, Pin 788025.

‘4.7 Sri Salim Uddin Barbhuyan,

" Son .of Late Abdul Hakim Barbhuyan,
Vlllage-Uzam ‘Gram, P.O,Nij Jaynagar,.
~(via Arunachal) Dist Cachar,Assam.

v(Applicant Nos.3 and 4 are effected
. ‘members of the aforesazd Association
- .working under No. 'l Det 57 Mountain

Division, Ordinance Unit as Mazdoor).

~ APPLICANIS

'”By Advocates Mr. 'J.L. Sarkar, Mr. M. Chanda,
, Mrs S Deka and Ms U. Dutta.

- Versus -
l. Union of India, .

Through the Secretary to the Govt
of India, Ministry of Defence,

~ New Delhi.
Y&\v/,//' contd e.o
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2,! Officer Commanding,

. 57 Mountain Division,
OGrdinance Unit,
. G/0 99 AFPO,

3. LAO (A). '
Silchar, Masimpur Cantonment,
No,'l Det 57 Mountain D1v151on,
G/o 99 APO,

o _ = RESPONRENTS
By Advocate Mr. B.C. Pathak, Addl. C.G.S.C.

JUDGMENT

et

M.D. SINGH, WEMBER (ADMN.) -

: By filing this 0; A, under Sectlon 19 of the
Administratlve Tribunals Act, 1985, the applicants have
'cpallenged the impugned order dated 12th January, 1999
whg:eby the Special (Duty) Allowance granted in the light
| of the Office Memorandum No.QOOl4/3/83;E.IV dated l4th
| - December, 1983 and Office Memorandum No.F.N0,20014/ 16/
o -' 86/E:§IV/E 1I(B) dated lst December, 1988 is now sought to
| be recovered by the rnspondents. The applicants have
| sought relief by Jpraying that the Offlce Memorandum dated
12th January, 1996 (Annexure-4) and 12th January, 1999 '
(Annexure-s) be quashed and set aside and the respondents
be dlrected to continue to pay S D A, to ‘the members of
the applicant association in terms of O. M. dated 1l4th
December;_1983, lst December, 1988 and 22nd July, 1998.
The applicants have also soughl direction to the
respondents not to make any recovery of any part of S,D.A.

' alieady paid to the members of the applicant.association;

i
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2; The cause of action; the issues raised and rellef

| SOught for in this O.A. are same as rgised in O, A No, 217/
98 (All India Central Ground gater Board Employees Associa-
-tion, North Eastern Region Central Ground Wéter Board,
Iafeb Nagar, Guwahati-5 and others - Vs -'Union of India an
vot'h'ers’), (2) O.A. No, 274/98 (Sri Dulal $arma and others ) sVs
Unlon of India and others), (3) O.A. No.18/99 (Natlonal
,Federation of Postal Employees Postmen and Gr.D - Vs - Unlor
gfj India and others), (4) 0.A. No0.21/99 (Makhon Ch. Das &
others - Vs -~ Union of India and others), ('5) *O‘.A..v No,282/
2000 (Rabi Shankar Seal end others = Vs = Union of India a
’others) 6)0.A, No0,223/99 (Shri K. Letso and others =~ Vs
Union of India and others), (7) O. A. No. 208/2000 (Krlshanl
 Saha and others = Vs = Union of India and others), (8) ©
-No“23/99 (Ordinance Mazdoor Unlon and another - Vs = ‘Union
; of Indla and others), (9) o. A. No0.24/2000 (Ramani
:Bhattacharyya - Vs =~ Union of India and- others),“(lo) O,
;'.No 21/2000 (Sri Louis Khyr:l.em and others = Vs - Union of
‘?India and others), (11) o. A. No.428/2000 (Srlt_ Ahmed ”
eand others - Vs - Union of India and . others), (17) 0. Ao

| Ii'AW297/98 (Blswajlt Choudhury and others - Vs - Union of
 India and others), (13) 0.A. N0.380/99 = (Smt. Sanghamitra
;;Choudhury and others - Vs - Union of India and others),

. (l4) 0. A No 296/98 (DWijend:a Kumar Debnath and others -
Union of Indla and others), (15) O.A., No.187/98 (All Assan
M.E.S. Employees Union and another - Vs - Union of India ar
:,chers), (16) O.A. No.234/2000 (Gautam Deb and others - Ve
Umon of India and others), (17) 0.A. No. 8.1./99“; (sSri N].‘t)
-‘.i\faﬁda Paul = Vs ;Union of India and others) and (18) 0, 4\
No.84/2000 (Subodh Ch eupta and 56 others - Vs - Union of
India and -others ). We, therefore, proceed to hear all the
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Division.

: all India transfer liability and are, therefore, entitled
 to S, D A. in terms of the office memorandum dated 14th .

‘December, 1983 and offlce memorandum dated 1st December,

cases together. Among\these 0.As, 0.A, No.148/99 is to be
treated as a leading case and the orders passed in this \

¢

o A, shall be applicable to all other aforesaid 0.As. |

3 ' The brief facts as stated in O.Aa No.149/l999 are ,
that the applicant No.,l is an association of Croup DY '

employees representing 135 persons worklng under the Offrcer

~ Gommanding No.l, Det, 57 Mountain Division, C/O 99 APO. [The

applicant No,2 1s the ?resident of the afOresald assocration
and the appllcant No. ‘3 and 4 are the affected members of 'the

said association. They are CiVlllan Government employees‘

'wquing.under the Officer Commandlng of the aforesaid Mountain

45 The Government of India granted certain fac111tles

Ato the Central Government civilian employees serving in the p

States and Union Territories of North Eastern Region vide

nAOfflce meorandum dated l4th December, l983. As per clause

II of the said memorandum, Speclal (Duty) Allowance was|

granted to the Central Government clv1lian employees, wh

have all India transfer llablllty on. postlng t0 any statuon

;'in the North Eastern Region. The ‘respondents after being
“satrsfred that all the members of the said Association who

are civlllan Central Government employees are saddled with

1988 *fne Special (Duty) Allowance was accordlngly granted,,
to the members of the applicant associatlon. the Respondent :

No 3 issued the impugned order dated 12th January, l999

(131\;’///’ wherein ...




: wﬁerein it is'statedwthat in view of the Supreme_Court,w
-”judgment the persons who belong to North'Eastefn Region
"would not be entitled to S. D.A. but the said allowance would
beupayable only to the employees posted to North Eastern
3Region’from outside the region. All the industrial ,
oersons working also fall within the same category and;tﬁat/
’bfurther requested to Submlt a list of employees. showing
‘»permanent residential address for verzfication for entltlement
”»'of $.D. A, It was ﬁéﬁ%her instructed to start recovery. 1n
respect of the employees who belong to North Egstern Region -
,with effect from 21.9.1994 in. instalments,. As sucp, the
aéppllcants apprehend that in view of the 1nstructlons issued
;fhrough impugned letter dated 12, 1,1999,  the respondents may
1start recovery of S. D A._from the Pay Bill of May, 1999. The

-~ .action of the respondents to stop the S. D Ao to the members

B of the appllcant association is without any show cause. notice

ﬁand without following the principles of natural justlce.

, 5ﬁ On an enquiry made by the applicants, they came to
" know that the 60vernment of India while issuing the office

:;7memorandum dated 12th January, 1996 clarified the position
“;iregarding the entitlement of S D A In para 6 of the said
_-“office memorandum, it is stated that the Hon‘ble Supreme

" Gourt in the judgment dated 20th September, 1994 (in Givil
Appeal No. 30281 of 1993) ‘upheld the submission of the Governa

 -ment civilian employeeg?{fwho have all India transfer » '
‘1liability are entitled to the grant of S. D.A. on being

' ' oosted to any station in the North Eastern Region from out51de

. the region and SlDQA4~Would not be payable merely because Of

&/ |  the clause ...
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the clause in the appomntment order relating to all India

Eiensfer 1iabi11ty. It 1s also stated that the Apex Court
.ake#o0. added that the grant-of this allowance only to the
of ficers transferred. from outside the reglon,would not be
violative of the prov151ons contained in. Article 14 of the‘
Constitution as well as the equal pay doctrine. The Hon'ble‘
Supreme Court fu:ther,directed +hat whatever amount has
already been paid to the respondents or for that matter to
_other 51m113rly smtuated employees would not be recovered
' from them. But a c0ntrad1ctory view ‘has been taken in reqard
to recovery of the Special (Duty) Allowanoeyfrom the appll-
-cants vide para. 7 of the office memorandum dated 12th

 January, 1996. The rolevant para 7 of the of fice memorandum

1996 b
; dated 12th January js as follows 3=

nIn view of the above judgment of the Hon'ble
Supreme Court, the matter: has been examlned in
c0nsultat10n with the ‘Ministry of . Law and the
. following decisions have been taken §
i) the amount already paid on account ' of SDA to
the 1nellglble persons on or pefore 20. 9 04 will
be wdived; & :

§i) the amount paid on account of SDA {0 ineligible
persons after 20.9.94 (which also includes those -
cases.in respect of which the allowance Was pertaining
o the period prior to- 20.,.94 but payments were
made after this date i.e/ 20.,.94) will be recovered. "

6. Accordlng to the appl;cants, the Hon'ble Supreme
'Court keeplng in mind the possible hardship to the-loN paid
emp10yees directed not to make recovery. of the S.D. A. which

}1s already paid to the employees. After a lapse of

fcgsk}vxb’////’/// : . considerable o
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.beneflts 1nclud1ng

confuslon rela"tlng ‘bo paymen‘t of SODOAO’

the earlier office
‘ offiCe"memoréndum dated 20t
_benefit to Andaman, Nicober and

¢o this clarlflcatlon for the sanctioning of S.D. A.,

- or incumbents of any

‘;ih;by applylng the test of recruitment zone,
T ied whether recrultment tot

. made on all Indla pasis and whether

. geniority for the se
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considerable period, the respondents have now sought to

L;pecover the amount of S.D,A; paid to them after 20,9.,1994

nggrieved by this, -they have'filed‘this OQA, seeking

rellef as mentloned in Para=-l above.

6. The respondents have contested the case and stated
_‘in their reply that‘in order to retain the services of civilian
femployees from outside the North Eastern Region,.who,do not
1like to ‘come to serve in the North Eastern Region being 2

-fdifficult and 1naccesslble terrain, the Government of India

der the office memorandum daﬁed lath

December, 1983 thereby extendlng certain monetary and other

While the provisions of the office memorandum dated l4th

'.December; 1983 were wrongly interpreted which raised some

the_GOvernment of
India brought out. 2 clarlficatlon +o remove the ambiguity of

h Aprll‘ 1987 and &lso0 extended the
Lakshdweep Islands. Accordlng
"~ the all

Indla transfer 1jability of the members of any service/cadre"

posts/Group of posts has to be determined

promotion zone etc R
he . serv1ce/cadre/posts has been,

prOmotiOn is also done on

the basis of-all India zone of promotlon based on common

rv1ce/cadre/posts as a whole. Mere clause

in the appointment order
be transferred anywhere in Ind
the grant of S.D. A.

A | . page ¥ e
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wSpecial (Duty) Allowance“ (in short SDA)

nemorandum dated 14th December, 1983 by the’
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7. : Thereafter, a number of lltlgatlons came up
challenging the non-payment/stoppage of payment of S. D A, to
certain classes of employees ‘who were not coming wlthln the

zone of con51deration as stated in. the office memorandum

‘dated l4th December, 1983 and 20th April, 1987. The
_gon'ble Supreme Court in ClVll Appeal No/3251/93 vide judgment

daﬁed 20th september 1994 held that the penefit under the
office memoxrandum dated 14 12, 1983 read with offlce memoran-

-dum dated 20.4.1987 are available to the non-re51dents“of

’ North Bastern Region and such discrlmlnation denying the

‘benefit to the residents civilian employees of the region is

not violatlve of ATrticle 14 and 16 of the constxtutlon of

‘India. I£ has also been held that as per the offlce memorandum ‘
“dated 20th April, l987,the S.B. A. would not be payable merely

because of the clause in the app01ntment order to the effect
that the person concerned is 1jable to be transferred anywhere
in India. According to another decision dated 7th September,

1995, the Hont'ble Supreme court in Ccivil Appeal No.8208-8213

held as follows :-

"It appears to us that although the employees
of the Gedbogical. Survey of India were initially
appointed with an- All - India Transfer Liability,
subsequently, government of India framed a policy .
that 01aes%'c and D employees should not be
transferred outside the Region in which they are
employed. Hence All India Transfer Liability no

longer continues in respect of Group C and D employees. o

In that view of the matter, the. special- Duty Allowance
payable to- the Gentral Government employees having All
India Transfer Liability is not to be paid-to such
group G and D employees Of Geological Survey of India
who are residen nts of the Region in which they are

ngt‘\\///” posted oo



posted, We may also indicate that such question

has been considered by.this Court in Union of
~India and others: - Vs = S. Vijayskumar and others
© (1994) 3 SGG 649." |

8,  This Tribunal in O.A, No,75/96 (Hari Ram and

-‘others - Vs - Union of India and others) vide Judgment

I

dated 4th January, 1999 held that the S.D. A 1s not payable

.to those employees who are residents of the NOrth Easrern |

e Ty s

DT

Region. In persuance of the Supreme GCourt judgment, ~the

<Government of India took a pOllcy decision vide office _:

-

Armemorandum No, 11(3)/95-E-II(B) dated 12th January, 1996.
According to the respondents, the applicants No,3 and 4 '

- and those in Annexure-'l* are resident of North Eastern

Reglon and are locally recruited in the region. and they do
- not’ have ~all India transfer liabllity although the llst :
does_not indicate that these: employees are either residents
. of North Eastern Region or they belong to some other
' region out51de the North Eastern Region and nposted from
- outside the reglon as per the offlce memorandum dated lath
?_December, 1983 In view of the 1nstruct10ns contalned 1n
" the: office memorandum dated 12th January, 1996, no S. D A
.has been paid after 31st January, 1999. It was prOposed to
;f;recover the amount already paid after 20th September, 1994
- to Slst January, '1999. No recovery has been effected by them
so far., In view of the aforesaid legal position, the O,A. is-

misconceived and cannot sustain in law.

, ~9f.‘ Heard both-thevlearned counsel for rival contesting

parties and perused the records.

M/ ’ page lO o‘oo
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The question for consideration before'us is as to

'whether the applicants dre entltled for the payment of

and if not, whether the rec0very of the -amount

of S. D A, already pald to. them beyond 20,9.1994 is to be

effected., The issue relating to the grant of S.D. A. ‘hasd

been considered and decided by the Hon'ble Supreme Court -~

.1n Unlon of India ‘and others = Vs = SwVijayakumarﬁ and

.others, 'reported in 1994 Supp (3) SCC 649. The Hon'ble

fgSupreme Court in that case has held as under !

i

e have duly con51dered the rival subm1551ons '
and are inclined to agree with the contention

' advanced by the learned Additional Solicitor. General,

Shri Tulsi for two reasons, The first is that a
close perusal of the two- af oresaid memoranda ~along

‘with what was stated in the. memorandum dated

.29 '10,'1986 which has been quoted in the. ‘memorandum

of 20.4.1987, clearly shows that allowance in questlon
was meant to attract persons outside the North-Eastern
Region to work in that Region because Of {naccessibi-
-lity and difficult terrain. We have sald so because .

" even the 1983 memorandum starts by saying that the

need for the allowance was felt for Mattracting and
retaining® the service of the competent officers feor
service in the North Eastern Region. Mention about
retention has been made because it was found that
1ncumbents going to that Reglon on deputatlon used to
come back- after j01ning there by taking leave and,
therefore, +the memorandum stated that this period of

leave would be excluded while counting the period of
tenure of postlng which was required to be of 2/3

years to claim the allowance depending upon the period

of service of the incumbent."The 1986 Memorandum makes
this position clear by stating that Central Govern=
-ment Givilian Emplyoees who have All India Trans fer
Liability would be granted the allowance "on postlng
to any statlon to the North Eastern Region®. This

aspect oo



« 1]l = : \

aspect is made clear beyond doubt by the 1987
Memorandum which stated that allowance would |
not become payable merely because of the clause

) in the appointment-order relating -to All India

' Transfer Liability. 'Merely because in the

Office Memorandum of 1983 the subject was mention- .
—ed as quoted above is not be enough to concede n
to the submission of Dr.Ghosh." - o

The position has been further Clarified by the Supreme Court
" vide their judgment in Union of India and othefs - Vs -
Geological Survey of India Employees Association and othefs
‘passed in Civil- Appeal No0.8208-8213 (arising out of S.L.P.

| Nos.12450-55/92) as stated in para 7 abovesci.ciied bisl -

11, 1In view of the critéria laid down by the Hon'ble

: sﬁpreme Court in the aforesaid judgments, the applicants

~are not entitled to the payment of S.D;A. as théy
are resident of North Eastern Region and they have been
locally recruited and they do not have all India Traﬁsfer

| Liability. As regards the recovery of the amount élready
paid to them by way of S.D.A., the Hon'ble Supreme Court

in the aforesaid judgments has specifically directed that |
whatever amo&nt has been paid.to the employees, would not |
be recovered from them. The judgment of the Supreme Court
was passed on 20.9.1994 but the resp0ndents-on'théir own
had'continued to make the payment of_S,D.A; to the appli-
-canfs +il]l 31.1.1999. The orders have been passed by

. the respondents to stop to payment of  S.D.A, only on
12.141999. The order passed on 12.1.,1999 can have'only ‘ ?
prospective effect and, therefore, the recobery of the SDA |
already paid to the applicants would have to be waived, | g

QEXK’l_,////”/ - | page 12 ... | jf%g
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12, For the reasons recorded above, the O.A. is partly
:allowed and the respondents are directed that no recovery

*would be made by them of the amount of S.D. A. already pald

'1to the appllcants upto 3l '1.1999. In case any amount on
'account of payment of S D. A, has been recovered/w1thheld

from retlral dues, the same shall be refunded/released to

‘the appllcantaimmedlately.

The O.A. is disposed of with the above direction.

No order as to costs.

Sd/-VICEcuAmmm
Sd/msmasa (&)
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