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IN THE CEI\rrRAL ADMINISTRATIVE TRIBUNAL 

AT1BNC1i 

IGINAL APPLICATI{ NO.149 	1999,... 

(AND_.17 OrHER CRIGINAL APPLI ATIaS.). 

17,.74,Z97,296t 	17 of 1998(, 18,21,223, 23 380 arid 
et df 199 ND 	*i8 °  2 9  21',42 hd 234 of 20O0 

decision - Decernber,22, 2000. 
THE HCN' BLE MR. JUSTICE D,NO' CH(DHURY, VICE-CHAIRWAN 

THE HCN' BLE MR. M. P. SING, ADMINISTRATIVE MEMBER. 

1.'Ordthance Depot Civil 
• Workers' Union, 
Isimpur, P.O. Aunachal, 

• Dist Cachar, Assam. 

2. Sri Badal Ch.Dey, 
President, 
dinance Depot Civil 

Workers' Union, 
• 	Masimpur, 

P.O. Arunachal, 
Dist Cachar, Assam. 

,3.SriBadal Chandra Dey, 
• 	Son of Late Birendra Chandra Dey, 

• 	Vi1l.' 'Bada'rpur Part-Il, 
• 	P.O. Nij Ja'ynagar, 

(via Arunachal), 
• Cachar, Pin 788025. 

4: Sri Salim Uddin Barbhuyan, 
Son ofLate Abdul HakimBarbhuyafl, • 

	

	Village-Uzam Gram,P.O.Nii Jaynagar,. 
(Via Arunachal) Dist Cachar,Assam. 

(Applicant Nos.3 ;and4 are effected 
members of the aforesaid Association. 
working under No'1 Det 57 Mountain 
DivisiOn, Ordinance Unit as Mazdoor). 

By Advocates Mr.J.L. Sarkar, Mr.M. chanda, 
Mrs.S. Deka and Ms U. Dutta. 

Versus - 

1. Union of India,, 
Through the Secretary to the Govt 
of India, Ministry of Defence, 
New Delhi. 
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. Officer Commanding, 
57 Mountain Division, 

dinance Unit, 
do 99 APO. 

3. 1  LAO (A), 
Silchar, Masimpur cantonment, 
No. 11 Det 57 MOuntain Division, 
d/099AP0. 

- 	spaD&ta 

By Advocate Mr. B.C. Pathak, Addi. COG,S,C. 

- 

H ' 	By filing this O.A. under Section 19 of the 

ministrative Tribunals Act 9 1985, the applicants have 

challenged the impugned order dated 12th January, 1999 

whereby the Special (Duty) Allance granted in the light 

of the Qffice Memorandum No.20014/3/830E.IV dated 14th 

December, 1983 and Office Nmor3ndum No.F,NO,20014/16/ 

86/E.IV/E.TI(B) dated lstDecember, 1988 is now sought to 

be recovered by the respondents. The applicants have 

sought relief by praying that the Office MemQr3ndurndated 

12th January, 1996 (Annexure-4) and 12th January, 1999 

(Annexure.-5) be quashed and set aide and the respondents 

be directed to continue to pay S.P.A. to the members of 

the app1cant association in terms of O.M. dated 14th 

December, 1983, 1st December, 1988 and 22nd July, 1998. 

The applicants have also sought.directiOfl to the 

respondents.not to make any recovery, of any part of SODOAe 

already paid to the members of the applicant ,association. 
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2. 	The cause of action, the issues raised and relief. 

sought for in this O.A. are same as rised in O.A. No.217/ 

98 (All India Central Ground dater Board Employees Associa- 
10 

-tion, North Eastern Region Central Ground Water Board, 

Tarun Nagar, Ojwahati-5 and others - Vs -. Union of India and 

others), (2) O.A. No.274/98 (Sri Dula]. $arrna and othersVS-

Union of India and others), (3) 0.A. NO.18/99 (National 

Federation of Postal Employees Postmen and Gr.D - 'Vs .- Uni9n 

of India and others), (4) O.A. No.21J99 (1khon Ch. Dás and 

others - Vs - Union of India and others), (5) O.A. No.282/ 

2000 (Rabi Shankar Seal and others - Vs - Union of India and 

others),6)0.A. No.223/99 (Shri K. Letso and others 	Vs - 

Union of India and others), •(7) 0.A. No.208/2000 (Krishanlai 

Saha and others - Vs - Union of India and others), (8) 0.A. 

No.23/99 (dinance Mazdoor Union and another - Vs - .Union 

of. India and others), 	(9) 0.A. No.24/2000 (Ramani 

hattacharyya - Vs 	Union of India and others), (10) O.A. 

N0.21/2000 (Sri Louis Khyriem and others Vs Union of .  

.India and others), 	(11) O.A.No.428/2000 (sriT:. Ahrned 

others - Vs - Union of India and.others), (12) O.A. 

.No297/98 . (Bi.swajit Choudhury and others 	Vs - Union of 

India and others), (13) 0.A. No.380/99 (Smt. Sanghamitra 

Ghoudhury and others - Vs - Union of India and others),, 

(14) O.A. No.296/98 (Dwijndra Kumar Debnath and others ,- Vs - 

Union of India and others), (15) O.A. No.187/98 (All AssaTn 

M.E.S. Employees Union and another - Vs - Union of India and 

others), (16) O.A. No.234/2000 (Gautam Deb and others - Vs 

Union of India and others), (17) O.A. No,81/99C (Sri Nitya 

Nanda Paul - Vs Union of India and others) and (18) O.A. 

No.84/2000 ($uboqh Ch (3wta and 56 others - Vs - Union of 

India and others). We, therefore, proceed to hear all the 
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cases togetr. AmontL 	O.As, O.A. No.149/99 iStO be 

treated as a leading case an the orders passed in this 

O.A. shall be applicable to all other aforesaid Q.As. 

• The brief facts as stated in O.A. No.149/1999 are 

that the applicant No.1 is an association of G. roup 'D' 

employees representing 155 personS working under the Of ficer 

Commanding NO.1, Det, 57 Mountifl Division, dO 99 APO. lThe 

applicant No.2 is the President of the aforesaid associaiion 

and the applicant NO.3 and 4 are the affected rnembers.Ofthe 

said association. They are •  civilian Government employee, 

working under the Officer commanding of the aforesaid Motntain 

DivisiOn. 

4. 	The Government. of India granted certain faci1itiS 

to the Central Government civilian en 1Oyee serving in the 

States and Union Territories of North, Easten Region vidé 

Office Nemorandurn dated 14th December, 1983. As perclause 

1.1 of the said memorandum, Special (Duty). Allowance was 

granted to, the Central Government civilian employees, who 

have all India transfer liability on. posting:tQ any statiion 

in the North Eastern Region. The respondents after being 

satisfied that all the members of the said Association who 

are civilian Central Government empl9yeeS are saddled with 

all India transfer liability and are, therefore, ertitled 

to S.D.A. in terms, of the office memorandum dated 14th 

December, 1983 and office memoandum dated Jst Decembr, 

• 1988 4  uie Special (Duty) AllanCe was accordingly granted 

to the members of the: applicant.associatidn. he.RSP0t 

No.3 issued the impugned order dated 12th January, 1999 

wherein ... 

I! 
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wherein it is stated that in view of 
the Supren.e. Court 

judgment, the persOnS whobelOng to 
NorthEaSterflRegi0fl 

would not be entitled to S.D.A. but 
the said ai1ançE.. would 

77 

be payable only to the employeS posted to North Eastern 

'Regiori from outside the regi9fl. All the industrial 

prsOflS working also fali within the same category and 

further requested to submit a list of employees. shing 

permanent residential address. fr .  yerificati9fl fOr,efltitlemeflt 

of $.D.A, It was f4hr jnstructedt0 start reçovç,ry,ifl 

ion 
respect .. of the empl9yeS who bel9ng to 

with effect from 21.9.1994 in ,instaiments. A$.,UC 	the 

applicantS apprehend that in view of the instructions issued. 

through 	
.1.1999, the respondents may impugned letter dated 12  

:itart recovery 
 of S.D.A..from.the Pay Bill of 1lay, .1999. The 

actIon of the respondents to stop the S.D.A. to the members 

:of
0fl1S without any show. Cause notice thé applicant associati  

and without following the, principles of natural justice. 

On an enquiry made by the applicants 9  they came to 

know that the Government of India while issuing the off ice 

memorandum dated 12th January, 1996 clarified the position 

regarding the entitlement of S.D.A. In para 6 of the said 

office memorandum, it is stated that the HOnb1e Supreme 

Court in 
the judgment dated .20th September, 1994 (in Civil 

Appeal No 3281 of, 1993). upheld the submiSS0fl of the Govern-

-ment civilian emp10yeeS,, who have all India transfer 

liability are entitled to.the grant of s,p., on being 

posted to any station in 
the North Eastern Regi0fl from outside 

would not be payable merely because of 
the region and S.D.A.  

the clause ... 



the clause in the appo±ntment order relating to 
I all India 

transfer liability. It is also stated that the Apex Court 

•aded that the grant of this allowance onlytothe 

officers transferred from outside the region would not be 

violative of the provisiOnS contained inrtic].e 14 of the: 

Constitution as well as the equal pay doctrine., The Hon'ble 

Supreme Court further directed that whatever am9unt has 

already been paid to the respordents or for that matter to 

oher sin4lrlY situated emplOye would not be rcOyered 

from them. But a contradictory, view has been taken in re(ard 

to ecoverY of the Special (Duty) Alla.flce. rôm theaPP1i 

—cants vide para7 of the office memorandum dated 12th 

January, 1996. The relevant para 7 of the office memorandum 

dated 12th Januaryis as follG/S :- 

• 	 "In view of the above judgment of the Hon'ble 

the m Supreme Court, 	atter ,  has been examined in 

the Ministry of.  Law and the consultaticfl with  
fo1lOiflg decisions have been taken : 

the amount already paid on accountof SDA to 
the je1igible perSOflS on or before .2O.9.94 will 

be wived; & 
the amount paid on account of SD& to ineligible 

personsafte1 209.94 (which also includes thOu 

Cs-i røspect of which the a11NaflCe was pertaining 
to2O.9.94, but payments were 

to the period prior  
20.9.94) will be recovered. 

made after this date j.e
"  

6.1 	
According to the applicants, the Hon'ble Supreme 

Court keeping in mind the possible hardship to the 
ioi paid 

to make recOverY of the S.D.A. which 
employees directed not  
is already paid to the employees. After a lapse of 

considerle ,.. 
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considerable period, the respondents have now sought to 

recover the amount of S D.A. paid to them after 20.91994Q 

Aggrieved by this, they have fiied,this O.A. seeking - 

relief as mentioned in Para—1 above'. 

- . 	
ents have contested the.caSe and stated 

6 	The respond  

in their reply that in order to retain the se 
ices of. civilian 

'employees from outside the North Eastern Region, who., do not 

e North Eastrfl Reg.°fl being a 
like to come to serve in th  

inaccessible terrain, the Government of India 
difficult and  

the office memorandum dated 14th 
brought out a scheme under  

December, 1983 thereby etendiflg certain montarY and other 

énef its including Specil (Duty) Allaflc 	
(in short SDA). 

dated 14th 
'While the provisionS of the office memorandum  

ased s9me 
December,' 1983 were wrongly terpret which ,r  

nt of S.D.A,, the Government of 
'cotfuSi0fl relating to paym  

a clarification to retOVe the abigUitY0f 
India brought out  
the earlier office memorandum dated 14th December, 1983 by the 

office memorandum dated 20th April, 1987 and also exteded the
n  

'benefit to pndamafl, NicOber and LkShdleeP Islands.. According 
the all 

to this clarification for the sanctOflifl9 oS.P.,A.,  

India transfer liability of the members 
of any service/Cad 	- 

or incumbents of any posts/GrouP of, posts has to be determined 

by applying the test Of recrUitmt zone, 
prOmOtiofl zone etc 

i.e. 
whether recruitment to the service/cadre/posts has been 

made on all India basis and whether promOti°fl is also done on 

the basis of all India zone of promotiofl based on common 

e/c/poStS as a wh9e. 
seniority for the servic 	

re clause 

- in the appointment order that the person concerfl 
	s liable to 

be transferred anhere 'in India does not make him eligible for 

the grant of S.D.A. 

page 
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7•# 	Thereafter, a number0f litlgatiOflS came up 

cha1egiflg the 	
of payrnent of S.D.A. to 

cettain classes of employees who were not coming within the 

zone of c oflSideratbon as stated in the office merriorandum 

dated 14th December, 1983 and 20th Apri1 1987. The 

Hon'ble Supreme Court in 
Civil Appeal No.325l/93 vide judgment 

ber, 1994 held that the benefit under the 
dated 20th Septem  
office memorandum dated 14.120'1983. read with office memOran-

-dum dated 20.4.1987 are available to the nn_resideflts,0f 

North Eastern Region and such discri-minatipn denying the 

benefit to the residents civilian empioyee5.9 the regiOfl is 

not violative of Article 14 and 16 of the COflStjtUtlOfl of 

India it has also been held that as per the oiC.e mrnoran4um. 

dated 20th April t 
 1987 the S.D.A. would not be payable merely 

because of the clause in the appointment order to the effect 

that the person concerned is liable to be transferred anywhere 

in India. 	
cording to another decision dated 7th september, 

19959 the Hon'ble Supreme court in Civil Appeal No,8208-8
213  

held as follows :- 

"it appears to us that although the employees 

of the e.Qbogical Survey of India were Initially. 

appointed with an All India Transfer- 
Liability, 

subsequently, Government of India framed a policy 
that -ClaG and D employees should not be 
transferred outside the Region in which they are 

employed. Hence All India Transfer Liability no 

longer continues in 
respect of GrouP C . and D employees. 

In that view of the -  matter, the. special Duty Alloiaflc 

payable to the Centr3l Gpverflrfleflt employees having All 

India TrarSfer Liability is not , to be paiØ to such 

grOup C and D employees of G
eological Survey of India 

who are residents of the ReiOn in which they are 

posted ... 	- 
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posted. We may also indicate that such qustion 
has been considered by•..this. Court &n.Union of 

India and othe.rs- Vs - S. Vijaykumar and others 
(1994) 3 SCC 649." 

8; 	This Tribunal in 0.A. ,No.75/96 (Hari Ram and 

others - Vs - Union of India and others) vide judgment 

dated 4th -January, 1999 held that the S.D.,A O  is not payable 

to those employees who are residenu of the North Eastern 

Region. In persuance of the Supreme Court. judgment -tho 

Government of India took a policy decision vide office 

memorandum N9.11(3)/95-E-II(B) dated 12th Janury, 1996. 

According to the respondents, the applicants No.3 and 4 

and those in Annexure-!.' are resident of North Eastern 

Region andare locally recruited, in the region and they do 

not:have all India transfer liability although the list 

does not Indicate that these:emplOyee$ are either residents 

of North EasternRegiofl or they belong to someuL! 

region outside the North Eastern Region and pposted from, 

outside the region as per the office memorandum dated 14th 

- December, 1983. In view of the instructions contained in 

the office memorandum dated 12th January, 1996, no S.D.A. 

has been paid after 31st January, 1999. 	It was proposed to 

recover the amount already paid after 20th September, 1994 

to 31st January, 1999. No recovery has been effected by them 

so far. In view of the aforesaid legal position, the O.A. is 

rnisconceived and cannot sustain in law. 

9.' 	Heard both the learned counsel for rival contesting 

parties and perused the records. 

page 10 .'.. 
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The question for consideration before us is as to 

'whether the applicants are entitled for, the payTr!ent of 

S.D.A. and if not, whether the recovery, of the amount 

of S.D.A. already paid to them beyond 20,9.1994 is -to be 

effected. The issue relating to the grant of SD.A. has 

been considered and decided by the Hon'ble Supreme Court 

in Uni9n of India and others - Vs S.Vijayakumar and 

others, reported in 1994 Supp (3) Sc649. The Hon.'ble 

Supreme Court in that case has held as under : 

We have duly considered the rival submissions 
and are inclined to agree with the contention 
advanced by the learned Additional Solicitor General, 

Shri Tulsi for two reasons. The first is th3t a 
close perusal of the two aforesaid memoranda, along 

with what was stated in the memorandum dated 

29.10.1986 which has been quotedinthe.mem0rafldUm 

of 20.4.1987, clearly shs that alio.Nance in question 

was meant to attract persons outside the North—Eastern 
Region to work in that Region because of inaccessibi 
—lity and difficult terrain We have said spbecause 
even the 1983 memorandum starts by saying that the 

need for the all ,anCe was felt for, "attracting and 

retaining" the service of the competent officers for 

service in theNorth Eastern. Region. ?ntion about 
retention has been made because it was found that 
incumbents going to. that Region on deputation used to 

come back after joining there by taking le ave and, 

therefore, the memorandum stated that this period of 
leave would be excluded while counting the period of 
• tenure of posting which was required to be of 2/3 
years to claim the allWaflCe depending upon the period 
of service: of the incumbent. uthe 1986 wemorandum makes 
this position clear bystating that Central Govern- 
-merit Civilian Emplyoees who have All India Transfer 

Liability would be granted the aliNance "on posting 
to any station to the North Eastern Region". This 

aspect 
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aspect is made clear beyond doubt by the 1987 
Memorandum which stated that allowance would 
not become payable merely because of the clause 

in the appointmentorder relating to All India 
Transfer Liability. Merely because in the 

Office Memorandum of 1983 the subject was mention-

-ed as quoted above is not be enough to concede 

to the submission of Dr.Ghosh." 

The position has been further clarified by the Supreme Court 

vide their judgment in Union of India and others - Vs - 

Geological Survey of India Employees Association and others 

passed in Civil Appeal No.8208-8213 (arising out of S.L.P. 

NOs,12450-55/92) as stated in para 7 aboveo4.e.:.  

• 11. 	In view of the crIteria laid dawn by the Hon'ble 

Supreme Court in the aforesaid judgments, the applicants 

are not entitled to the payment of S.D.A. as tney 

are resident of North Eastern Region and tey have been 

locally recruited and they do not have all India Transfer 

Liability. As regards the recovery of the amount already 

paid to them by way of S.ID.A., the HOn'ble Supreme Court 

in the aforesaid judgments has specifically directed that 

whatever amount has been paid to the employees, would not 

be recovered from them. The judgment of the Supreme Court 

was.passed on 20.9,1994 but the respondents on their own 

had continued to make the payment of S,D.AO to the appli-

-cants till 31,1,11999. The orders have been passed by 

the respondents to stop to payment.of S.D.A. only on 

12.1.1999. The order passed on 12.1.1999 can have only 

prospective effect and, therefore, the recovery of the.SDA  

already paid to the applicants would have to be waived. 

page 12 
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ed above, the O.A. is partly 

allowed and the respondents are directed that no recovery 

would be made by them of the amount of S O D.A. already paid 

to the applicants upto 31.1.1999. In case any amount on 

account of payment of S.D.A, has been recovered/withheld 

from retiral dues, the same shall be refunded/released to 

the applicant6 immediately. 


