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1. 0.A.No0.225/96
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Department of Personnel and Training,
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2. The State of Assam, represented by the
Secretary to the Government of Assam,
Department of Personnel,

Assam Secretariat (Civil),
Dispur, Guwahati.
‘3. The Accountant General (A&E),
‘Assam, Meghalaya, etc.,
Shillong. ......Respondents

By Advocates Mr G. Sarma, addl. C.G.S.C.,

Mr B.S. Basumatary, Addl. C.G.S.C.,

Dr Y.K. Phukan, Sr. Government Advocate, Assam and

Ms M. Das, Government Advocate, Assam.

I1I. 0.A.No.16/98

Shri J.S.L. Vasava, IAS,

Commissioner of Upper Assam Division, Jorhat

and North Assam Division;

Tezpur. ......Applicant

By Advocates Mr B.K. Sharma and Mr S. Sarma.

‘-versus- _

1. The Union of India, represented by the
Secretary to the Government of India,
‘Ministry of Personnel, Public Grievances &
Pension, Department of Personnel & Training,
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2. The State of Assam, represented by the
“Secretary to the Government of Assam,
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8

[,

e e et __....,._._.,.ﬁ..‘f—’l.g“




\,

3. The Director,
Government of India,
Ministry of Personnel, Public Grievances &
Pension, :
Department of Personnel and Training,
'New Delhi. : ......Respondents

By Advocates Mr G. Sarma, Addl. C.G.S.C.,
Mr B.S. Basumatary, Addl. C.G.S.C.,

Dr Y.K. Phukan, Sr. Government Advocate,

Assam and Ms M. Das, Govermment Advocate,

Assam.

BARUAH.J. (V.C.)

Both 'the original applications (0.A.No0.225/96 and
0.A.No0.16/98) involve common questions of law and similar
facts; therefore, . we propose to dispose of both the

applications by a common order. The facts are:

Before filing of original application No0.225/96, the

applicant was Secretary to the Government of Assam,
Agricultural Department. In the month of August, 1995 the
applicant was promoted to the supertime scale of Indian
Administrative Service (IAS for short) by Annexure 1
Notification dated 22.8.1995. He took over charge of the
supertime scale as per Annexure 2 letter dated 23.8.1995.
A vyear thereafter, i.e. on 24.5.1996 the Accountant General
(A&E), Meghalaya, etc., Shillong-3rd respondent informed the
applicant by Annexure 9 letter enclosing Ahnexure 10 D.O.
letter dated 19.1.1996 that the applicant> was promoted
before the completion of his sixteen years of service as
prescribed. By Annexures 11 and 12 the‘applicant had beeﬁ
issued pay slips only in respeét of Selection Grade even
though by that time the applicant was holding supertihe

post. Situated thus, the applicant submitted Annexure 13
letter dated 10.7.1996 urging the Accountant General for

issuance of pay slip enabling him to draw salary for the

£
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supertime ‘scale. Thereafter —the applicant also issued

Annexﬁre.l4'Légal Notice dated 27.7.1996 to the Accountant

General through his Advocate, Shri B. Melita, demanding the '

Accoﬁntant General to issue pay slips to the applicant for
supertime scaie, else hefinformed that proper legal steps
would be taken égaiﬁst him. }Thepeafter, the fprésent
appliCation has been filed.

2.  In due <course the respondents have entered

appearance. Respondent No.3- Accountant'General'submitted a

written statement and also an ‘additional written statement.

The~UniQn;bf India<~ respondent No.l and the State of Assam-

respondent No.2 chose not to file ahy written statement. The

respondent No.l also decided neither to oppose nor _tb

support the case of the applicant as will appeat from

Annexure R XI letter dated 30.12.1996 to the Additional

written statement. The 3rd respondent's conténtion before - .-
the Tribunal is specifically spelty out in para 4° of the

written statement. We quote the said para:

".....sthat the Govt. of Assam, Department of
Personnel (Personnel.A) Dispur, Guwahati vide
notification No.AAI.44/88/298, 298.A, 298.B,
~dated '22.8.95 promoted S/Shri J.S.L. Casava
(Sic J.S.L. Vasava), IAS (RR-1982) i.e. the
applicant, B.V.P. Rao, IAS(RR-1982) and
Dr.R.K. Baruah, IAS (SCS-1982) to officiate in
the Supertime scale of IAS.*All the -three
officers belong to the 1982 batch of IAS and
have not completed 16 years of service on the.
date they were promoted to. the supertime
scale. As these promotions -violate the
guidelines laid down by the Government of
~India  in its letters No0.11030/20/75-AIS(II)
dated 27-12-1975 (copy annexed as Annexure
R.I), No.11030/4/82-A1S(I1) dated March 1983

icopy annexed as Annexure. R.I1II1),
 No0.11030/13/92-AIS(II) dated 5.11.92 (copy
"annexed as Annexure R-III), D.O.letter

No0.11030/3/96-AIS-11I  dated 23-2-96 (copy -
annexed as Annexure R-1IV) and D.0.No.11030/3/
96-AIS(II) ~ dated 30-7-96(copy annexed _as
Annexure R-V), this office did not authorise
pay in the supertime grade/scale but continued
to authorise pay in the selection grade scale.
As regard the matter of entitlement of the
applicant and others to the supertime scale,
this office took up the matter with the
Government of India vide D.O.No.MGI/IAS/A/S.T./
182 dated 3-9-96, copy of whi¢h is annexed .
herewith as Annexure R-VI, to which reply is
awaited." ~




3. During the ‘pendency »of this application, i.e.

original application No0.225/96, the Director, Ministry of

Personnel, Public Grievances and Pension, -Government of

India issued an order dated 27.8.1997 setting aside the
promotion of the applicant to the supertime scale of IAS by

order dated 22.8.1995. According to the applicant this had

been done without issuing any notice to the applicant andv

without following due process of 1law. Situated thus, the
applicant has approached this Tribunal for the second time

by filing yet another application (0.A.No0.16/98) challenging

Annexure 5 order dated 27.8.1997 to the original application’

No.l6/98.‘In this case no written statement has been filed

by any of the respondents.

4. The contention of the respondent No.3 in the original

application No0.225/96, inter alia, is that since the Central .

Government laid down cettain criteria for promotion to the
eupertime scale as sixteen years of service, tne-applicant
having not completed sixteen years of service at the time of
promotion he was .not entitled to draw salaryv of the
promotional post. The contention of the applicant is that
from Annexures R III and R IV to the written statement it is
clear that the Government of India had extended felaxation
in the matter of such promotion and in vien of the above the
applicant is entitled to receive pay slips for the
pronotional post of SUpertime scale. The furtner»oontention
of "the applicant is that the sixteen yeats criteria nas
never been adhered to so far IAS officers of Assam-Meghalaya
Cadre are concerned. According to the applicant, from the
records, in fact, it will appear that many officers without
completing the prescribed period of sixteen years had been
promoted to tne supertime scale in the past. Annexufe R

IX letter dated 27;12.1996 to the written statement was

written "by” the .Accountant General- 3rd respondent (in,

0.A.N0.225/96) to the Chief Secretary to the Government of

Assam, wherein it was agreed that many officers similarly

l%f/,
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placed had been promoted to the supertlme scale prlor to
1982 batch -and they were 1ssued pay: SllpS in : the
promotiohal post of supertime scale by the office of the
Acéountant General. The relevént portion of the said letter
is extracted below: .

"........However, similarly placed
officers who have been promoted to the
Super Time Scale prior to the 1982 batch
have been authorised Pay Slip in the
Super Time Scale by this office pending
confirmation by the Government of. India
(list enclosed). I would request you to
kindly seek Govt. of. India's relaxation
of this requirement of 16 years of
service spec1f1cally for these officers
and convey the same to us at an early
date. We have also written to the Govt.
of India on the matter vide our letter

" No.MG-I/IAS/(A)/ST/293 dt 27.12.96
addressed to the Jt. Secretary, Dept. of

Personnel.......cccee.”
Iﬁ Annexure R 8 Lefter,vthe Accountant General wrote
‘tottﬁévjoint Secretary, Government of India, Deparﬁment of
Péréonnel and Training, Ministry of Personnel,‘ Rublié
Grlevances and Pen51on that the supertime scale had been
-mgiven to the offlcersAwho>wepe promoted\to the supertime
scale wifhout completing the period of sixteen years. The
reLevant:portion of the said_Letter is guoted below: |

e e ssecccann However, pay 1in ‘the Super
Time Scale had been authorised ' to
similarly placed officers belonging to
earlier batches (i.e. =~ before 1982)
subject to confirmation by the Govt. of
‘India which has not been received so:
far. Thus this differential treatment may
be viewed by the Central Administrative
Tribunal as tantamounting - to
discrimination. To avoid this, the only
alternative left to us is to recover the
pay authorised to such officers for the
.period between their promotion to the
“Super Time Scale and completion of 16
years of service, unless the Govt. of
India glves spe01f1c relaxations in these
cases.'

5. " In para 9 of the written statement the réspondent

No.3 (in O.A.N0.225/96) has stated thus:

e esees However, it has ~already been”
stated by the respondent vide letter:
No.MGI/IAS(A)/933(Assam) dated 19.1.96 to-
the Chief Seécretary, Government of Assam}
that their benefits will have to e
withdrawn through revised pay
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slips/recovery slips if the rules are not
relaxed by  the Govt. - of  India
specifically- in their cases, the matter
stands referred to the Govt. of India
-vide letter No.MGI/IAS/A/ST/182 dated
3.9.96. However, action for recovering
the excess pay drawn by all such officers
have already been initiated vide our
letter No.MGI/IAS/(A)/ST/293 dated
27.12.96 to the GOI and letter No.MG-
I/IAS/(A)/ST/294 and letter No .MG-
I1/IAS/(A)/ST/295 dated 27.12.96 to the
Chief Secretary to the Govt. of Assam and
Meghalaya...eeeeeeeess”

In the written statemeﬁt, however, nothing has been stated
as to whether any»fecovery proéeedings’has'been initiated
or not. | |

6. | We have héard.Mf‘B.K. Sharmé, learned counsel for
thé applicant, Mr G. Sérma,,who was the Addl. C.G.S.C. at
the time of initial hearing'of the applicatibn and Mr B.S.

Basumatary, learned Addl. C.G.S.C. appearing on behalf of

the respondent Nos.l and 3 now and Dr Y.K. Phukan, learned

Sr. Government AdvocateL'ASSam for respondent No.2. .

7.  Mr B.K,'Sharma submits that the withholding of the

supertime scale{by the respondent No.3 is not only illegal, .

but unfair, unreasonable and unjust. According to him the

criteria of sixteen years service was never adhered to at

least to the knowledge of the applicant so far as Assam and

Meghalaya Joint Cadre is concerned. He further submits that

the ,respoﬁdént No.3 has no business to guestion the

appOintmént when = the ‘appginting authority made the

appointment.:Besides, other officers prior to him had also

been pfombted to‘the supertime scale without completing the
prescribed period of siifeen years and respondent‘ No.3
issuéd pay slipsAfor éupéftime scale in respect of thosé
offiéers. Thereihad been a yi§lation of the equality clause
in treating the applicant-differently from those officers.

He further submits that there is malice in law-in handling

‘the matter of the applicént. ‘Besides this, the learned

.ng/>4 o v ' counsel.......
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counsel'submits that so long the appointment made»By ‘the

competent appointing authority is not set aside eitner by
'thenﬁeppointing authority or by some = other competent
authority the respondent No.3 has no power,‘authority or .

jurisdiction to question sthe appointment and refuse pay’

slips. It .is further submitted that the "sixteen years

service" isrnot a requirement under the IAS (Pay)'RUles,'

1954, The learned counsel has drawn our attentlon to Rule 3

of thevIAS (Pay) Rules, 1954. We quote the relevant‘portion

of_Ruie'B.

"3.- Time .scale of pay.-(1) The Scales of
pay admissible to a member of the Service
and the dates with 'effect from which the
said scales shall be deemed to have come
into force, shall be as follows :-

Junior Scale Rs.2200-75-2800-~-EB-100-
4000 with effect from the lst day of
January, 1986.

- i) Senior Scale- T1me Scale 3200- 15th
and 26th 100-3700-125~ 4700 with

effect ‘from the 1lst day of January,
1936.

ii) Junior Administrative Grade-

Rs.3950-125-4700-150-150-1500 (non-
functional) with effect from the 1lst
day of January, 1986;

Provided that a member of the Service
shall be appointed to the senior scale on
his completing 4 years of seérvice, subject
to the provisions of sub-rule (2) of Rule
6-A of the Indian Administrative Service
(Recruitment) Rules, 1954 and to the
Junior Administrative Grade on completlng
9 -years of service."

Citing this rule Mr B.K. Sharma has tried to
impress upon us that "sixteen years of service" is not a
reqqirement as‘envisaged under the Ruies. Therefore, the
Office Memerandum is contrary to the rules and the‘foice
Memeradnun‘has takenlaway the right of the persons who have
notﬂeompletedvthe period of sixteen years. Mr.Bésumatary
very féirly submits that the State Government iS‘emﬁewered
to grant supertime scale. He also does not dispnte‘that if
an appointment is made by the competent authofify so long

it is not set aside by that competent authority or .any

QEP”‘. | : other;.,;...
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other authority competent to do so the 3rd respondent may
not- have any say. He also admits that in earlier- cases
reléxation had been made. Only in the applicant's and some
other officers' case objection had_been'raised by the

respondent No.3. Mr,Basumatary'also agrees that in the year

1996 by Annexure R-IV letter:dated 23.2.1996 relaxation was

not objected to, however, a note of caution was issued not
to do the same in future. Mr G. Sarmé, in his submission,
has drawn oﬁr attention 'tov para 17 of the Writteh
statemenﬁ. In the said para 17 of the writteﬁ statement the
respondents have stated that 'in the absenée of any rule the
guidelines issued by the Government is applicable. Dr Y.K.
Phukan, bn the other hand, submits that the powei to give
supertime scale rests with the State Government and as was
doné earlier in case of the épélicaht“and some other
officers also proﬁotion to supertime écale had been given
without completing sixteen-years 6f service. According to
Dr Phukan the power to  grantv rests with the State
Governmént and the Centrai Governmeﬁﬁ does not come into
the picture in giving promotion to supertime scale or
cancel or resile the same. Therefore,‘according to him.the
cahcellation of the promotion to the supeptime scale by the
Director, Ministry of Personnel was without jurisdiction.
In a sense Dr Phukan supofts the submission of Mr B.K.

Sharma.

8. So far the subsequent case filed in 1998
(OfA.No.l6/98) is concerned Mr B.K. Sharma submits that
during the pendency of the original application No0.225/96
the ,pirector,  Ministry Personnel hadl cancelled the

superfime promotion giVen by the State of Assam. According

to Mr B.K. Sharma the Director, Ministry of Personnel had no

jurisdiction or authority to cancel the appointment given

@;/ ) ) : by .......
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by the State of Assam. _Thereforé,- this fmpugned;’order
passed by the Director is liable to be set aside.

9. . On the rival contention of the'learned counsel for
the partiés‘it is now tp be seen whether the réspondent
No.3 is competent to withhold the pay slip of the sUbertime
scale so far as the applicant is concerned. In order to
decide the same  the following points fall for

consideration:

(n) In case of an appointment made by the competent
vauthority whether reSbondent No.3 has the power,
authority and jurisdiction to withhold the‘payment

of salaryvin the relevant scale of pay.

(B) Whether the Director, Ministry of Personnel can
cancel the appointment made by the State
Government competent = to promote to supertime

scale.

(C) Whether Rule 3 of the IAS (Pay) Rules, 1954 having
not prescribed ‘the number of years the Central
Government can preScribe a period by an office

memorandum.

10. Point No.A

From the facts available before us it is evident
that the State of ' Assam promoted the apéiicant to the
supertime scale. It is admitted by all that the State has
the power to promote an IAS officer to the supertime scale.
After the applicant was pfomoted he assumed charée, but his
pay slip of the supertime scale had been refused by the

Accountant General on thé,ground that the applicant was

"promoted-to the supertime scale before he completed sixteen
years of service. The question is whether the Accountant
‘General has any jurisdiction and authority to queétion the

appointment given by a competent authority.
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The Accountant General is an officer ’uhder the
Comptroller and Auditor General. He ~shall, wunder such
special and general directions as may be given by the
Comptroller and Auditor General fromdtime to time, perform
such duties and functions, as are‘imp05ed,on or undertaken
by him under the provisions of the Constltutlon, or of any
law made by Parllament. Mr Basumatary has placed before us
a copy of the Comptroller and Auditor General's Manual of
Standing Orders (Accounts & Entitlements) Vol.I. In page 3
of the said copy of the Manual the duties of the Indian
Audit and Accounts Depaftment has been assigned. It reads
as under::

"It is essential that an Accountant

General  should "~ work in close co-

ordination with the Government concerned.

He is entitled to seek the help of the

Finance Mlnlstry/Department in cases of

failure of any authority to maintain the

prescribed accounts or submit them on the

due dates. He may seek their assistance

where necessary to secure a satisfactory

settlement of outstanding objectlons of
accountlng nature."

As per Section 16 of the General Clauses Act if a

power is conferred by any Central Act'or Regulation to make

any appointment, then wunless a different intention

appears, the authority having the power to make the -

appointment shall also have the power'to suspend or dismiss

any person appointed whether by itself or any other

authority in exercise of that power.

This provision of General Clauses Act suggest that
the State Government having the power to appoint to

supertime scale has also the power to resile or éancelvthe_

said order of appointment. Dr Phukan submits that no other

authority can exercise this power_ of appointment. = Mr

Basumatary has not been able to show that the Accountant

General is yested with that.power, Therefore, we are of

opinion that this power of éppointment can be cancelled by

L » . | the.....




v‘the State Government,thweVerL,subject to judicialjreview.

Mr‘Basumatéry also could not produce anything to showithat
the"Acoountant General’_is_ vested with the powef of
questlonlng the app01ntment given by the State. No doubt if
an app01ntment is made by an authorlty having no power tof
make-suoh app01ntment, the Accountant General, surely, has:
full  power to'refuse pay slip. | |
Considering the entire facts and circumstances we

hold that the Accountant General has no authority, right or

Jjurisdiction to refuse pay slip. Therefore, that action of

the Accountant General cannot sustain in law.

1. = Point No.B

In original application No.16/98 the applicant has

 ¢hallenged the impugned Annexure 5 order dated 27.8.1997

passed by the Director, Ministry of Personnel. It is an

“admitted fact that the promotion was given to the"aoplicant

by the State Government, competent authority to do so. The

State Government has the power and that power is allocated

as such. In a federal system of Government the powerd and

functions are .well demartated. When the State Government
has been glven the power to make the app01ntment and no

such power having been conferred to the Central Government

~or its officer,vin»our»oplnlon, the Director, Ministry of

‘Personnel does not have any say in that regard. Besides, it

is not the Central Government, but the Director, Ministry

of Personnel, who passed the impugned order and that too

‘not in the manner prescribed. We are afraid such type of

order is not contemplated undet Article..77:'of the
Constitution. Both Mr G. Sarma and Mr Basumatary have not,
been able to show that the Director, Ministry of Personnel
has been empowered to authenticate such order. Accordlngly_
we are of the view that the said order cannot be susta1ned~
in law.

7
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We have perused ﬁule’B bf‘the IAS (Pa&) Rules,
1954.' In the first prov1so to the Baid Rule 3 it ﬁs
’spec1f1cally mentloned tHat a member of the Serv1ce shail
be app01nted to the senlor.scale on hlsfcompleting four
years of serv1ce subject to the prov1s1ons of Sub rule (”)
of Rule 6A of 1IAS (Recrultment) Rules,11954, and to the
Junior Adm1n15trat1on Grade on completlng nine years of
service. For selection grade also the number of years has
been prescribed. However, for supertlme scale.no such time
is' prescribed. From this “we feel that ' "the ruieb'making

authority was conscious about the number !of ‘years required

to be served in a_particular departmentito:get‘promotion

‘and consciously haswrefrained from pneseribing any time for

supertime scale. Therefore,:it can be: very safely said that
’the rule maklng authorlty has not 1ns1sted on the number of
years to get the supertlme scale -promotion. .It is an
established principle that there is no"presumption that
legislature omits to do 'something.;The following passaqe
at-page 33 of Maxwell's_Interpretation of‘Statutes;_Twelfth

Edition may be quoted:

"It is a corollary to  the general
rule of literal constructlon that nothing
is to be added to or taken from a statute

;;' _ unless there are adequate grounds to
- - justify the inference - that the
L legislature intended something which it
omitted to express. Lorg- -Mersey said: "It
T is a strong thing to read into an Act of
co Parliament words which are not there, and

in the absence of clear necessity it is a

wrong thing to do." "We are not

entitled," said Lord Loreburn L.C., "to
\ read words into an Act of Parliament
) unless clear reason for it is to be found

within the four <corners of the Act
. itself." A case not provided for in a
o statute is not to be dealt with merely
' because there seems no good reason why it
L ~ .+ sould have been omitted, and the omission

? appears in consequence to have been
. : unintentional."
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This principle is also applicable in case of rules.

MoreOVQr, the,IASv(Pan_Rﬁlegl 1954 has not delegated any

J..pOWerbto the Government to édd something which is;hot in

thé‘yuleQ'In this connection reference canbbe madejﬁbfthe
Full Bench decision of this Tribunal in Dr Bhupinder Singh,
IPS -vs- Union of India ana‘ others. In the said case
similar questions came up for consideration. The question
was- whether the »inétrﬁctions override the provisions of
Rulé 3(22) of the IPS (Pay) Rules, 1954, The Full Bench
ovserved aé follows:

"ee....The question is whether these
instructions override the provisions of
Rule 3(2A) of the IPS (Pay) Rules, 1954.
The law appears to be quite settled that
executive instructions cannot supersede
the statutory rules. It has been held by
the Supreme Court in the case of Sant Ram
Sharma v. State of Rajasthan and others,
which has been followed in subsequent
cases that Government cannot amend or

~ supersede " statutory rules by
administrative instructions, but if the
rules are silent on any particular point,
Government «can fill up the gaps and
supplement the rules and issue
instructions not inconsistent with the
rules already framed........."

It was further observed as follows:

eeeeese..NoOw, by the administrative
instructions issued by the Government of
India in 1986 and 1988 an addition has
been made within the heading ‘'zone of
consideration' that such persons who
would be eligible for promotion to the
post of Director General must have put in
at least four years service in the rank
of Inspector General of Police and must
have completed thirty years of service.
The question is whether such instructions
though given under the heading 'zone of
consideration' amend or alter the
conditions of service."

After considering various cases of the Apex Court, the Full
Bench decided as follows:

"Considering the ratio of the
decisions as cited above, we are
constrained to hold that by issuing
administrative instructions to the effect
that only those IPS officers who have
held the post of Inspector General of
Police at 1least for a period of four
years and who have completed 30 years of
service in the Police Force are eligible
for promotion to the post of Director

é;/,,
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General oiiPolice,vthe Government of India -
‘have -in -fact put some restrictions . and '

‘limitations on the provision of Rule 3(2Aa)"
of the 1IPS. (Pay) Rules, 1954. On the basis
of Rule 3(2A) of the IPS (Pay) Rules, 1954,
an IPS officer who has entered the 14th year
of service shall be eligible for " being
considered for appointment to the post. in
Selection .Grade and promotions after that
would be made if he is found suitable by
selection -on merit 'with due Tregard 'to
seniority.  On the basis of  the
administrative instructions in 1986 and 1988
all police . officers, in addition to the
conditions .laid down in the said rule, must
have put in 4 years of service in the rank.
of Inspector General of Police and must have
completed 30 years 'of service for being
considered for appointment to the post
Director - General. We hold that such
restrictions and 1limitations not being
consistent with the said rules, ‘these cannot
be sustained." ‘

Consiaering “the above we are of the view that
Central Government cannot prescribe a period by an office

memorandum.

13. In view of the above we: allow the appllcatlons by
setting aside the Annexure 5 order dated 27.8.1997' in
Original Application No.16/98 cancelling the appointment by
the respondent No.3 and also we hold that respondent No.3 iﬁ

Original Appliéatibn No.225/96 had no jurisdiction or

authority to refuse issuance of pay slips. Accordingly we

direct respondent No.3 in Original Applicatioh No.225/96 to
issue pay slips as the applicant was eligible on promotion

to supertime scale.

14. Both the applications are accordingly disposed of.
Considering the facts and circumstances of the cases we make

no order as to costs.

[ WM

Sd/~ VICE=CHAIRMAN

i

N ’;,--_e-f.('_:,»f».'-‘_-. o, &j/" MEMBER (AQﬂN)

P

N a

. Vetusas

aT Y ey

e e s b e~ T

h e e p——

e |



