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GUWAHATI BENCH

0.A. 138/98 o Dét-eé'li ol IGL

i, Sri Surajit Dutta (IFS) | - "

2, Sri;pg:ga Kanta Baéumétary(IFS) .o Applicanté

AND

1. Union of India
through
Secretary,
Ministry of Environment of
Forests, Parajavaran Bhaban,
.CGO Complex, Phase 11,
Lodi Road,
New Delhi =110 003.

2., State Govt. of Assam, : v
through v
The Commissioner & Secretary
to the Govt. of Assam,
Forest Department, DiSpur.
Guwahati - 6.

3. The Joint Cadre Authority,
Indian Forest Service(Assam &
Meghalaya),
¢/o.Chief Conservator of Forest,
Meghalaya, Shillong,

4, Shri Bikash Brahms
Conservator of Forests,
Southern Assam Circle,
Silchar.

5. .Shri D. Hara Prasad,
'~ Conservator of Forests,
Eastern Assam Circle, ‘
Jorhat. « « ‘Respondents

Counsel'for the applivant : Mr.A.K.Bhattacharjee

- Counsel for the reSpondenfs 3 Mr.A.Debroy,Sr.cGsC for
Central Govty

Mrs.M.Das, det.Advocate,Assam"

Mr.B., P.Katakey
for Respondent Nos. 4 & 5

- \
Corams

Hon. Shri K.K. Sharma, Member (a)

. Hon, Mrs. Bharati Ray, Mehber-(J)

- Contd. .2/~ .
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;f : (Per'ﬁonoﬁrs;gharéti Raf@MembeF(J) - ff
This is an application filed.u/so 19 of ‘ L
the A.T. Act,1985. Since the applicant No.,2 has
'.expiredﬂthe proceedings against'the applicané'ﬁogé
) stands abated. |
'2; . ' ,The applicant No.1, who is nbw serving
o in senior post in the in ForeSt Department Of.GOVt.
of Assam was Xxx vinitially jdined “in the Assam 
Fdrésﬁ(class_l) as'Assistané Conservator of Forest‘.
“in the yéar 1974 aftér completion of two years
training period. én completion of six years he was j S
/ ,promoted to the rank ofVDeputy Qonservator of'Forests E
in i980o Applicant thefeafter'was'séiaﬁbed:jfor' ;
_prbmotién to the Indian Forest Service(iFS) Ey tﬁe ?
| selegtion committee oﬁ 7=8-1996. Subseq;éntly hé.was 2
) prémoted to the rahk>of IF;%gide’order ﬁt. 12~2a19§7'
Govt. of India vide order Nd,i7o13/oz/9éa‘xﬂ~.11 dt. |
. E ?
27-5-1998 fixed the year of allotment for the applicaptl
asA19§10 | | ?
.3. : It is the grievance of the applicant théti
~pr@motion quota fo;_Assam-Meghalaya joint cadre ?
during 1991 was not correctly computed agd’héd_it beé;
- correctly made prémoiionai quota should havé'beén é
| atleast. 30 and in that event Vacancy'positioniin:the é,
| Assam Unif'wogld.haVe béeﬁ between n;ne instéad of;f§%$ -
and the seléct'listfprépared in;1991'w6u1d contéin th%f:
o ; ;"leiv;,gémg of the applicaé;_and hé_ghould haveib?eﬂfgpggiéfgégﬁ;>i}%



in the IFS in the‘year 1991 itsélf and in tﬁét
.event his year of allétmené would be 1980 insteéd
of 1991 and tﬁat althoﬁgh the applicant was eligible
to be promoted to IFS in the year 1980 repeated
| violation of the rules by the respondents iﬁ'ﬁhe
matter>of timely révision of cadre schedule and
preparétion.of annﬁal select list deprived’the'
}applicant from his legitimate dues in time.‘Iihis
also the grievance of tﬁe applicant thét the difeét
'reérqits, though barred as per the quota rule,
we:e-given promotion to‘Senior Timelﬁcalé without
‘passing prescribed departmgntal examinagiom ignqriné
the provison of sﬁburule (3)(a) (ii) of Rule 6A of thé
I.F.S. (Recruitment)ﬁuies,l%Ga The applicant made
representafion ﬁo respondent No;i through resPQndént
No.2 ventillating his grievance and requested for
awarding correct year of allotment conseguent upon
his appointment to IFS(Annekure A/A to the QA)'butA
" he has not received any favouréble reply from the
resg:ondenj:se Henéé the present applicatién has beeﬁ

filed seeking the following reliefs.:

"1.To immediately refix/recast the correct seniority
pdsitions‘Of the applicants and other officers
in the light of the judgment and order dt te2=4=97
passed in Civil Rule 2979/19297 and for fulliimpleu
mentation of the said order of the Hon.High Court.
2. For any order/directions to the respondents to
refix the number of promotion‘posts in the écheduleo
to the cadre strength regudation of Assam _
Meghalaya by including item No.5 in the. tctél
number of posts available for promotlon'to the -

Irs cadre under Rule 8 of the IFS(RecruitmentRulea)

1966 ang accordlnqu calculate the rorrect
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prémotion quota and grant all
consequential benefits to the
applicants, ' '

3. to Direct the respondents to strictly make
promotion to higher rank by strictly folloﬁing
the quota pr scribed by the rules for the
promotees like the applicants in terms

of the judgment of the Supreme Court

- on quota betwen the Direct Recruits

and promotees and be further be )

pleased to grant all consequential benefits

to the applicants. :

4, For any order directing the respondents
to refix the number of promotion posts in

schedule to the Cadre Strength Regulation

for Assam-Meghalaya by including item No.5 and
item NoS.6 and 8-to the: exXtent of the senior
duty posts in pre-=1988 period and item no.5 and

senior duty posts under item no.6 of the schedule
in post 1988 period in the computation and

amend the Cadre Strength Reéulationi%ﬁo
5 ThérHon,blé Tribunal be pleased to:
direct the resp&ndent No.1l to regularly
hold the Trienial review under Rule4(2)

‘of the IFS Cadre Rules.®

4, ' puring the pendéncy of the instant
application the applicant made a representation

AN

to respondent No.1 for change of his year of allotment.

56 A Respondent No.l contested the applicatidhﬁk
by £iling written statement with a preliminary objection
that the last cadre review of the stfengtﬁ and

composition of the Agsam~Meghalaya Joint Cadre



of the IFS was conducted in 1995 and a Notifie

cation to that effect was issued on 9~11-1995,

. The ‘applicant cannot raise for previous cadre

review at this belated stage. The last selection

‘"list of State Forest Service Officers was prepared

by the selection committee on 7-8-1996 and therefore

the application is barred by limitation., It is

also contended in the written statement that

. the yvear of allotment of the applicant in the

cadfe of IFS was correctly determined as 1991

in terms of the provis&on§ of Rule 3(2)(e) of the Iﬁs
(Regﬁlation cf‘Seniority)Rules,l%B0 It is contended
that $ri'A,K$Sgivéatava, the juniormost direct recruit |
of 1991 batch was appointed to the Seniér Time

Scale on 1-4=-1995. The applicant along with seven
other officers were placéd below Sri Seivastava

in the interse seniority and thg year ef>allotment‘
was,assigned as 1991, There ié no irregulariﬁy

in determining the seniority of the applicant,

On the point of inclusion of item no.5 in senior'dutf
post the respondent no.l stated that although

iﬁ implementation of the order of Jabalpur Bench in
fA N0.81/86 the cadre strength Regqlation in resPect%of
MeP. cadre were amended on 22-2-98 but on the same
date another notification was isSued'amendiné;Rule

9(1) of recruitment rule which reads as follows g

:.56/63 .




=

“*The number of persons recruited under
Rule 8 in any state or group of states
shall not, at any time, exceed 33 1/3%
percent of the number of posts shown

| against items 1 & 2 of the Cadre in
relation to that State or the group of
states, in the schedule to the cadre
strength Regulations, %

In view of the above the question of inclusion of

item No.5 in the senior duty post does not arise.

|

6. - The learned counsel fo; the unofficial
respondents No.4 & 5 argued on maintainability of
the application. His firstkpoint is that the
‘appiiéation is hopelessly barred by limitaﬁioﬁ;
ﬁhder the géneral law of Limitation and u/s. 21 of
-the A.T. Act,1985., He also goinﬁéd out that issug i
preceding three yvears of éonStitu£ion of Tribunal
on 1-11-1985 cannot be entertained by the Tribunal.
In this connection he mentioned that respondent No;4,
was promoted to Sr.Scale on 25-6-1982. He tookvthe‘
point of res-judicata which is closely connected
‘with the fact of supression of éaterial fact, His
further objection ié that a judgment qannot give rise_
to any cause of action. He also submitted that létter
‘Aldecision of the High Court taking‘contradictory‘view
regarding iegal posifion cannot reopen a matter wh;ch'has
attained finality. It is aiso his submission thét the
érder which is not challenged or part of the applicatién
.cannot be‘éuestion&iﬂe made his submission on
‘prgspectivity/fetrospectivity of the judgmentrand

submitted that a Settled matter cannot be,unsettled; '
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In support of his submission learnedjcounsel for the
- G

unofficial respondents referred several judgments.

7. . Coming to the}point of claim éf the applicént
‘that 5nos, of vacancies existed in the yeaf 1982 |
and that he should be appointed in that yeaé héﬁ the
vacéncy position was correctly assessed, the iéa;ned
counsel for’the uﬁoffic#al respondents submitted that
the same canﬁot be questioned now at thislbeiated
stage. He further contended that even if it is accepted
that thgre is some valid g=eeuld ground by saying that
- had the vacancy_positionzgszrectly counted thefe
woﬁld have been nine vacancy'in the Assém'in 1991
and in that case applicant would have been féuhd a
‘place in the select 1list of 1991 and would have been
appointed in the IFSvin 1991 isself énd iﬁ such case
“the year of allotment would be’1§80 instead of 1991,
the same cannot be questioned at this belated Stagg.
ﬁor it can be entertginedo Drawing our attention to
the annexure of additional reply tolthe State Govt,
learned counsel for thewpfficial respondents submitted
-that from the said annexure iege notifiéation
| Dated Dispup -14.10,1999 it is clear that there‘was/is
no prescribed rule to conduct Departmental examination-
for Indian Forest Service and Assam Staﬁe.Forést
Servi;é Class ‘T and\II officials. He élso(drawnjour
attention to para=4 of the.reply statement of the

State Government to show tﬁat almost all the officérs

of the Assam Segment XXXX of Assam Meghalaya joint cadre
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except a few has passed the departmental eRamination-

 long before the order dt. 25-7-97 passed by the Hon.

High Court in civil Rﬁle No. 2979(of 1997. Therefore
thé jﬁdgment of the High Court in the civii rule

dt, 25»7-95 in no way give rise to any caﬁse of éctiono
In this context he also drew our attenticﬁ to
Annexure E to the 0A wherefrom it is evident that
respondent no.4 and 5 passed the examination long

before the judgment dt. 25=7=97. He further submitted

" that prusuant to the direction of Hon. High Court in

CiVillRule No. 2979/97 dt. 25=7=97 the apglicants
therein were promoted without qualifying the exaﬁinatione
8, State Gofrto iee. respondent no.2 filed‘
fheir'written:Statement, It ;s their specific

contention that almbst all the officers éf the Assam
segment of Assam and Meghélayg Joint Cadre except a few

had passed the departmental examination before the

. order dt. 25-7-97 passed in Civil Rule N0.2979/97

by the High Court and in the said ordér there is
no direction to review/recast the seniority and

promotion given earlier to the officers and hence

the question of recast/review of promotion of those

~officets does not arise.

9. Learned counsel for the applicant pressed
for disposing of the representations made
by the applicants after giving hearings to.the parties, He

also made request to pass similar 6rder

oeg/“
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‘ ' - passed : ' ' '
2 in OA 226/97 /by this Tribunal on 6-7=99.

ety |

In this context it needs mentioning that the said
| order dt., 6=-7~99 has been recalled for further

adjﬁdication of the matter.

10, We have heard the learned counsel for the
parties at length. We have gone through the pleadings
and the material papers placed before us and the

judgments referred by the counsel.

i1. After giving a total view of the arguments

by the learned counsel for the péfties and after goingi

through the pleadings carefully we find that the relief(s)

prayed by the'appl;cant are based on-ﬁhe following

groundsg

(i) - Wrong assessment of vacancy péSition during
1991 iﬁ the Assam Unit which resulted in
non-inclusion of the name of the appliéant
in the select list prepared in 1991 whereby t
the year of ap?ointment and year of allotmenﬁ
has been fixed as 1997 and 1991 instead of
1991 and 1980,

(ii) Failure to prepare select list in time,

trienial review under'the cadre rules and none

countiﬁg of the internal deputation reserve
rposts as item no.5 of the Schedule to the

IFS(Fixation of cadre strength Regubatiph)1966
"relating to Assam—Meghalaya jéinﬁ cadrexas 

Senior Deffuty post borne on the‘said,joint

£ am el leyolhe il eisadidma cm et
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cadre so as to.add 33 1/3% thereof' l\
the promotion posts and the conse-
quential loss and prejudice faced
by tﬁe'applicant,to Eheir-promotional
post prospects,

(1ii) ~ Promotion given to the direct recruit
to Senior Tiﬁe Scale without passing
the departmental exam in violation of
sub=rule 3(a)(11) éf Rule 6A of the

IrS (Recruitment)Rules,1966;

(iv) Recasting the Seniority position
of épplicant and granting ail
consequential relief in terms of
the judgment and order in civil rule_'
N0.2979/97 At. 25-7-97,
Igo . We find that the last cadre review of the
strength and composition of the Assam Meghalaya jbint
. cadre of tﬁe IFS was conducted in 1995 and notifie-
catibniﬁo that effect was issued on 9«11595 and the

Same was never questioned or challenged.

13, ‘The above points deserves to be réjgdted
‘for more than one reasons but primarly being barred
by 1imitatione The point of wrong calculation of
vacancy position‘gannot be questioned at this belated
stage. 8o far the grievance of the appliéant\that the
'select lists were not prépared from 1969.te 1975, 1977

1979 to 1981, 1983 to 1985 and 1987 to 1990 v
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when it is mandatory to prepare the list every yeqr
and dut to this failure applicant was selected by

selection committee on 7-8-96 and was promoted to IFS

-~ by order dt. 12-2-87 and was given the year of allotment

as 1991 is,concerned‘we find thét>similar was the
grievance of the'appellants in civil Appeal N002370m2371/8f.
(K.Jaychandra Singh and another vs. State of %anipur
& Ors,.) which was réjected by the rribunal and fhe
decision of the Tribunal was unphbld,by the Hon.
Supfeme Court by‘holding thét g

"1t is no doubt correct that ordinarily

the Selection COmmlttee should meet every

year to revise the select list for appointment
by promotion to the IFS but due to reasons
beyond the control of the re3pondents, no
‘selection could be made during the relevant
 period. We See no ground to interfere‘with

the impugned judgment of the Tribunal.

We agree with the reasoning and the conclusions
reached therein., The appeals are dismissed."

‘In view of the above we do not find aﬁy reasén to
interfere and entertain the issue heréin and that too
at'this_be;ated séage. From the reply statement of the
.reSpondent no.3 we ﬁind that the question of non couhting
of the internal deuptation-reserve posts as to item nbos
of the Schgﬁule to the IFS (Fixation of cadre strenéth
éeéulgtio@)l?ﬁG céme up for,examination before tﬁe
Chandigarh bench of the Tribunal in OA 1122/HR/96

Vinod Rumar Jﬁajhria'vs. U.0.I& dise The Tribunal

Vin their Judgment at. 14«10«97 held as under s

(14)30 far as second relief sought by the
' applicant i.e, direction to amendment of
cadre rales and to increase 2 posts in promotion




woeefg 22-2-1989 is concerned, it demerves
to be rejected for more than one reasons but,

"primarily, being barred by limitation. Respondent -

no.1 in its reply has explained that on the =~
basis of the judgment delivered by the Jabalpur
bench of the CAT, 2 notifications, beth dated
22,2,1989 (Annexure A-4 and A-5)were issued
by the Government of India thereby amending
the Cadre Strength Regulations and the |
Recfuitment Rulesg While the first notification
amended the Cadre trength Regulations in
respect of Madhya Pradesh cadre in order to
fncrease the number of vacancies in promotion
quota in the TIPS of the said cadre after taking
into account the State Deputatidn Reserve
alongwith the senior duty posts as also Central
Depufation ReServes i.e. item nos. 1,2 and 5
of the Cadre Strength Regulations, However,
by the second notification issued on the same
date, the recruitment rules were also amended
according towhich the nymber of persons
 recruited under Rule-8 in any state would not

at any time exceed 33 1/3 per cent of the number

of posts whown against items no.l and 2 of the
cadre strength in relation to that State in
the schedule to the Cadre Strength Regulations.

15, With the issuance of the aforesaid notifie

cation, it was made know to all the State Forest

Officers serving in different States that

the notification of the Covt. of India was 33 1/3

per cent of the number of posts shown against
items no.1 and 2 of the cadre strength in the

Schedule, Thus, if any member of the State Forest

Service had any grievance, he ought to have
challenged the legality of the abdve stated
provisions within the prescribed period of"
limi“ation. As pleaded by the applicant himself
he became eligible for appointment to the IFS

in the year 1988. He did not challenge the above
stated provisdons till he filed the present. OA
in the year 1997. Even in'thevyear 1993, the

applicant was considered and placed in the select

list, and the promotion quota was calculated in
terms of the above stated Regulations. Tne )

applicant did not question the Sald ﬁ@th@&‘

-z 12 3= o quft

quota of IFS cadre of Haryana retrospec*ivelyv,_;,'



of calculation of promotion quota within
the period of limitation even after his
placement in the select list of 1993, In
this background, if the claim of the
applicant is accepted at this stage the x
retrospective incréase in the promotien 
quota in the IFS cadre of Haryaﬁa is

bound to adversely affect the seniority

of those directly recruited IFS officers
who have been appointed during this long
interval of 8Ayears from the year 1989 till
date. None of them has been impleaded in
the array of respondents in the present OA;”

14. We are of the viéw that ih view of the aboﬁe

findings of the Tribunal the applicant cannot réise‘tﬁe

same issue when the rﬁle had been alréady amended on
22~2~1989. |
15, Now we come to the question of giving promotion
to\the_direct recruits to Sr.Time Scéle without passing
the departmentalleiaéination in violation of 3u5 rule

- 3(a)(11) of Ryle 6a of the IFS(Recruitment)Rules and
recasting of seniority position of the applicant and
graéting all consequéntial feliefs in terms of the
judgment and order in civil rule 10.2979/97 a£,2557m97.
16, From the reply of respondent No.4 / Wt
find that almost all officers except a few have passed

the departmental examination,long before the order of

the Hon. High Court dt. 25-7-97.

"17 'From‘Annexure 'E® to the 0A it is evident

that respondent no.4 &'5 have passed the examination a.r

iknujpwumi :

,$' doeng back and other officers are not party before ds,

From Annexure ‘E' it is also found that year of allotment
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./ Of the respondent 4 & 5 are 1982 and 1984 respectively.

—_— o We,therefore, do not' find any reason to question the
validity of their promotion and that too at this

belated.stage.

18, | From the reply statement of respondent No.1
we £ind that in tems of the provision of Rule 3(2)4e)
of the IFS (Regulation of Senioritnyule,lgﬁs the
_applicanﬁ aiong with éeven other officers were placed
below Shri Srivastava who is the juniormosﬁ diregt |
reéruit of 1991 batch and who was appointed to?thé”
Senior Time Scale on 1=4-1995, AS already obée;ved '
the'festndents 4 & 5 have passed the examination
long before the order 65 the Hon. High Court in
Civil'Ru;evNo.2979 of 1997 and tﬁaé the yéar‘of allotment
are 1982 and 1984 reépectively, and most of the éffi¢er9
who are not before us also passed the examination
prior to the order of the Hon. High Court. Therefore
we do not f£ind any{illegélity in fixation éf;tge
seniority of the applicant and we_dé not feel it

necessary to recast the seniority position of the applicanty

19, In view of the above discussion we are of

- the opinion that the applicant is not entitled to,get-
the relief(s) prayed for; Application is dismissed with
no order as to cost. ‘ - o

Ahsrat Koy - (S
é\Q\?\J\_f

' (BHARATI RAY) (K.K.SHARMA)-
Member (J) | Member (A)



