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GUWAHATI BENCH

!
Original Application No.92 of 1998

Date of deéision: This the 16th day of November 2000

The Hon'ble Mr Justice D.N. Chowdhury, Vice-Chairman

Shri‘ Narendra Nath Taiukdar,
S.D.O.-III,

Office of the Defence Estate, Guwahati Circle,

Guwahati. '

By Advocates Mr J.L. Sarkar, Mr M. .Chanda and
Mrs N.D.Goswami. _ '

- versus -

1. The Union of India, represented by the
Secretary to the Government of India,
Ministry of Defence,

New Delhi.

2. The Director General,
Defence Estate,
Government of India,
Ministry of Defence, '
" New Delhi.

3. The Defence Estate Officer,
- Office of the Defence Estate Officer,
Guwahati Circle,
Guwahati.

By Advocate Mr B.S. Basumatary, Addl. C.G.S.C.

'ORDER (ORAL)

CHOWDHURY.]. (V.C.)

This is lan application -under Section 19

W

....Applicant

Respondents

of the Administrative

Tribunals Act, 1985, -seeking for a direction on the respondents to accord

permission to the applicant to go on voluntary retirement. The applicant

is -presently holding "the post of S.D.O.-III in'the Office of the Defence

Estate Officer, Guwahati Circle, Government of India, Ministry of Defence.

‘He belongs to the category of Group 'C' Technical Staff of Defence

Estates Organisation. In the year 1993 the applicant was transferred to

Jodhpur. The transfer order was kept in abeyance because of O.A.No.52

\_ ~. of 1994 instituted by the applicant in the Tribunal. After disposal of



-

’ -':2: ' \,\f

-the aforesaid O.A. the respondents took steps for relieving the applicant

from Guwahati. Fihally, by order dated 28.4.1998 the applicant was relieved

of his duties with effect from 28.4.1998 directing him to report for duty
in the Office of the ADED, Jodhpur under Defence Estate Officer, Jodhpur,
Rajast‘han, after -avéiiing normal journey time as- per rules. Situated thus,
the applicant submitted notice for. voluntary (eti'rement. When his notice
was not responded to the applicant moved this ':Tribunal by filing the
present O.A. seeking for a direction on the reépondents to accord the

necessary sanction for his retirement. Hence this application.

2. Mr M. Chanda, learned counsel for the applicant, - submitted -

that the applicant under compelling circumstances submitted the notice

- for voluntary retirement. The learned counsel submitted that the applicant's

wife is and Acute Paranoid Physchotic patient who requires constant
care and attention. The applicant, if hé is to go to Jodhpur, it would
seriousl‘y affect the health and mind of his wife and uﬁder these
circumstances t}he applicant submittéd the application for voluntary
rgtirement on 28.4.1998 and to treat the} retirement notice period of
3 momths with éffec_t from 24.4.1998. The respondents, instead of consider-
ing the applica;tion of the applicant.in the right direction, procrastinated

the matter without any good reason.

3. The respondents have' submitted the writte'n statement and -
stated that the apblicatfon for voluntary retirement of the applicant
was duly "co;lsid_ered by | the Aap.pointinvg _authority and the appointing
authority ‘was not inclined to accept the same due to pendéncy of the
appéal preferr_edv »b'y .the applicant in the Hon'ble=Gauhati High Court

against the’ judgmént and order dated 12.7.1996 .pa‘ssed by the Speci'al,

Judge. According to the respondents since the applicant was already

~ convicted and sentenced under Section 7 of the Prevention of Corruption

Act and the appeal against the order of conviction was pending before
the High Court, the respéndent auhtority was not inclined to accept the
application for voluntary retirement and accordingly the same was turned:

[

down.. Mr Chanda, after referring to the written statement, submitted

(/\/\/ that in view of the proviso to Sub Rule (2) of Rule 48-A of Swamy's

. Pension.........
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Pension Compilation the applicant is deemed to have been retired on
and from 23.7.1998. The learned courisel pointeci out that in the notice
dated 24.4.1998 the applicant spec1f1ed that the three months period
was :to.be: counted w1th effect from 24.4,2998 as per the Pensmn Rules.
Even as per the subsequent reminder dated 24.4.1998 the period of r. " ::z
- ndtice ‘had- ’é‘xl;ir‘.e’d" on 23.7.1998 and since within the aforesaid-period
the respondents did not refuse to grant the acceptance of the notice

for voluntary retirement, the retirement was to. become effective from

the date of explry of the three months period, namely, 23.7.1998.

4. Mr B.S. Basumatary, learned Addl. CGSC., appearing for
the respondents, on the other hand, submitted that the aforesaid application

of the applicant was duly considered. within the prescribed' period by
the Director, Defence Estates, Eastern Command on 20.7.1998. In support -
of his -contention the learned Addl. C.G.S.C.. produced the éonneqted
records. Referring to a note in the records,‘ Mr Basumatary submitted that"
§ince the Director, Defence Estate, Eastern Conimand, who was the competent
authority, refused to accept the notice within ‘the period  specified,
therefore, queétion of giving effect 'td'the proviso o‘f Sub Rule (2) of
Rule 48-A d-id not arise. Mr Chanda next submitted_that under the Rules

it is the Head of the\ Department. who is to consider such applic‘agion.‘
The Director of Defence Estates, Eastern Command is not the Head .

of the Department.

14

5. ~ Under the CCS Pension Rules such application for voluntary
~retirement is to 'be‘ considered only by thé' appointing .authority.. The
appointing . authority is the person empowered to make appointments to.
the Service. of which the .Covernment ‘servanf is for the time being a
member or to thé.grade of the Service;in which the Government servant
is for the ti‘r_n'e being‘ included, or the authority empowered to make
appointments to the post wh}ch'the Government '.servan_t for the time
being‘holds, or the authority which appointed' the Government_ servant
to such Service, grade or post, as the case fﬁay be. Under CCS(CCA)
Rules, 1965, the Head of the Department for the purpose of exercising

the powers as apf)oint_ing, disciplinary, fapp‘ellate or reviewing authority,
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‘means the authorlty declared to be the Head of the Department under -

the Fundamental and Supplementar’y Rules or the Civil Service Regulatlons,_

t

,as the . case may be. The Pensron Rules 1tself mentlons about the :

‘ appomtmg authorlty and the Dlrector, Defence Estates, Eastern Command

L

passed the said- order.: The apphcant bemg a Group. C' employee, ,'he

Director, Defence . Estate, . Eastern Command is also a person who is-

~ authorised ‘to consider - the application for '-v'o‘luntary» retirement as the-

-appointing authority. *T he contention of Mr, Chanda that such ord}er' ought

‘ .

- .to have been passed by the Director General, Defence Estate, Government

of India, in the circumstances, cannot be accepted. The reas’on,given

by the respondent authorlty refusmg to accord permlssmn for voluntary ,
retlrement also cannot be sald to be unlawful or arbltrary. In the
mrcumstances the appllcatlon “cannot be accepted and the same is:

accordingly ~dismissed.

- 6. Mr Chanda agaln submitted. that jn the circumstances ‘the

: respondents may be dlrected for recon31der1ng the case of the apphcant

for transfer whlch is serlously opposed by Mr Basumatary Consrdermg.

i

'the facts . and c1rcumstances of the case, I am not mclmed to pass .any

dlrectlon to the authorlty for recons1der1ng the case. However, as a

_Government servant it w1ll always ‘be open for the appllcant to approach
'the authorlty with such prayer even after ]ommg the new assrgnment :
: an'd in such case the authority would have-_ to sympathetlcally con31der

“such prayer .in the given facts ‘and circumstances of the case. The interim

order dated 15.5.19'98) stands vacated.

7. ' The application is accordingly dismissed. There”shall, however,’

be no order as to COSsts.

( D. N. CHOWDHURY )
VICE-CHAIRMAN

™~



