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QRDER

CHOWDHURY J.(V.C) . .

The, legitimacy of tﬁe order dated 22.11.96 imposing
the pénalty of reduction to the lower time scale of pay is
the:subjeét matter for adjudicaticn which has arisen in the
following} circumstances. | |
2. The applicant at the relevant time was hélding the

post of Assistant Teacher Sr.Grade~I. A disciplinary

contd.. 2
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_prbceedinQVWas initiated under Rule 9 of the Railway Servants

(biscipline & Appeal) Rules, 1988. The substance ©f the
imputaticns of misconduct or misbehayiour in respect of which
the inquiry was proposed £0 be held was set out in the
articies of charges and served on her. Statement of imputations
of misconduét or misbehéviour in support of each articles 6f
charges alcngwith list of docﬁments and list of witnesses
were alsé delivered on the applicant. The abplicant submitted
h@r.statement of defence in writing'andkanuiry officer was
appointed. On completion of'hié enquiry the Ihquiry'officef
submitted his report hoiding that the article 1 aﬁd'Article 3
of the charge was partly sustained and‘Atticle B(é) as not
trﬁe. The disciplinary autbority‘aCCepied the report oftthe
Inquiry officer and by impugned order imposed penalty of
feductibnvto the immediate ;ower"time'scale of ﬁay for a
period of 18 months with cumulative effect. The applicant -
preferred ah appeal‘and thereafter moved the Tribunal. The

Tr ibunal in O.A.28/95 by its order dated 711.9é difeqted ,}

the respondents to dispose the appeal within the period

- prescribed. The appellate authority by its order dated

28.4.98 dismissed the'appeal. Hence this applicaﬁion assailing

" the legality and validity of the departmental proceeding,

questioning to the procedural lapses of the respondents in
ceonducting the enquiry impeaching as well the propriety and

correctriess of the findings reached by the appellate authoritye.

2. - The respondents-contested the case by filing ité
written statement. The applicant also,submitted-rejqinder'
to the written statement. Mr A.Roy,. learned senior ccunsel
appearing for the applicant raised nﬁmer9us issues.'mr Roy
firstly submitted that the impugned departmental proqéeding.

initiated by the Deputy Chief Signal & Telecommunication

' Engineer (DCSTE for short) was wholly un&uthorised in as

c Ontd oe 3
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much és the Coﬁtrolling Officer was not.the competent
authority to initiate a depaftmental proceeding against
giteacher of the gfade of the applicant. According to Mr
Roy under the Rules for time being in force proceeding
could have been initiated by the Head of office and accor-
dingly Mr Roy submitted that the Head‘ogzgggethe Chlef
personnel Off;cer and not the officer who-init;ated the

.

proceedlng. The learned counsel also assaxled the proceeding
PN

on' the ground of procedural impEpriéty) ‘and submitted that

the same was conducted in violation of Disc1plinary Rules

and the principles of natural justice. The learned counsel

challenging the findings of the disciplinary authority

submittedrthat the iindinés were perverse ahd not based on
any evidencé.'Mr B.K.Sharma, learned senior counsel appearing
for the respondents countering the submission of Mr’Roy
submitted that the controlling officer is Deputy CSTE, wbrks;

to conduct the proceeding. Mr Sharma for that purpose

referred to the Rules for control and management of Railway

Schocls on the North East Frontier RéilWay. Mr Sharma further

submitted that a disciplinary proceediﬁg is/was not like

that of a judicial enquiry. A disciplinary enquiry is’to
be conducted by providing Opportuhity to the charged officer

to defend his'case and in the instant case all the materials

[N

those were sought to be relied against the delinquent officer

were furnished and enquiry was conducteg in her presence and
therefore the grievance of procedural impropriety was not
sustainable. The‘learned counsel lastly submitted that the
conolusion of the guilt égainst the délinqéent officer was
arrived by the Enquiry Officer on the basis of materials

on record and evidence and therefore the allegations of

perversity was also not sustainable.

contd..4
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3. - The applicant wés charged of exhibiting lack of
integrity devotion to duty and conduct unbeéoming df a
'Railway servaﬁt and - thereby violaﬁing Rule 3(1)(i)(ii) &
(i1i) of Railway Service Conduct Rule 1966 and for that
pu:pose‘thé following afticie of charges were frameﬁ against.
the applicant.

"1. Smt Anjali Chakraborty has wilfully
defaced the original entry against date’
of birth in her Service Bock (opening
page) and written a false date as First
May, Nineteen hundred and forty two. Her
actual date of birth is 01.10.1938 as
evident from various other documents avai-

- lable to the administration. Thus, she has
tried to deceive the organisation by way
of extending her date of superannuation by

. '3 years and 7 months from the 'actual date.

2. Smt.anjali Chakraborty wilfully avoided
.to declare her actual date of birth even
when repeatedly ‘asked furing enquiry conduc-
ted by Vigilance Organisation, N.F.Railway
till the end of protracted questioning on
18.1.94, when ultimately she .admitted her
actual date of birth as 01.10.38.

~ Thus, she has wilfully tried to mislead
the enquiry proceedings.

3. Smt.anjali Chakraborty in defiance to
CPO/N.F.Railway's order, has imparted

lecture in West Guwahati College of Education
and accepted monthly remumeration of Rs.500/-.°

. : Thus, by the above acts of Srimati Anjali
Chakraborty, Asstt .Teacher Grade/I of Netaji
Vidyapity Railway H.S.School,Pandu, exhibited’
lack of integrity devotion to duty and
conduct unbecoming of a Railway Servant and
thereby violated Rule 3(1)(i)(ii) & (iii) of
Railway Service Conduct Rule 1966."
The applicant submitted the written statement of her
defence. The authority decided to enguire the matter under
the Rules. Part IV of the Railway Service (Discipline &
Appeal) Rules 1968 provides theé procedure for imposing
penalty. Some of the relevant provision of the Rules are °
re-produced below 3=
"Rute - 2(c) ’disciplinary authority’ means .
(1) in relation to the imposition of a penalty

i on a Railway servant, the authority competent,
L/\\\-’/—;L/ ' under these rules, to impose on him that penalty:;

. . o . . . . - . 3 . . . . . - e "o . . . e =
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'(d) ‘head Qf the department' for the purpose

of exercising the powers as appointing,
dlsCLpllnary,appellate or reviewing authority,
means the authority declared to be head of

- the department in terms of clause (9) of

Rule 2202 of Volume II of the Indian Railway
Establishment Code;

}Rule 9(1) No- order imposing any of the A
penalties specified in clauses (v} to- (lx)

of rule 6 shall be made except after an.
inquiry held, as far as may be, in the

~ manner provided in this rule and rule 10,

or in the manner provided by the public

. Servants (Inquirles) Act, 1850 (37 of 1850)

where such inquiry is held under that Act.
Rule 18. Orders against which appeal ides-

Sub ject to the provisions of Rule 17,
a Railway servant may prefer an appeal against

*all.or any of the following orders.namely:-

- (ii) an order imposing any of the peﬁalties
specified in Rule. 6 whether made by the
disciplinary autnorlty or by the appellate

‘authority;
- 20.Period of llmitatlon for appeals—

‘No appeal preferred under this part,shall ’
be entertained unless such appeal is preferred
within a period of forty-five days from the
date on which a copy of the order appealed
against, is delivered to the appellant.

Provided that the appellate authorlty may, ‘
entertain the appeal after the expiry of the

said period,if it is satisfied that the -

appellant had sufficient cause for not preferring

the appeal in time.
 Rule 22(2) Cons;deration of appeal-

(1) . - * 0 L] * . - . L *

(2) In the case of an appeal agalnst an
order. imposing any of the penalties specified
in Rule 6 or enhancing any penalty imposed
under the said rule, the appellate authority
shall consider-- - .

(a) whether the procedure~laid down in these

rules has been complied with, and if not,
whether such con-compliance has resulted in
the violaticn of any proviSions of the
Constitution of India or in- the failure of
justice; .

(b) whether the £ind1ngs of the.disciplinary
authority are warranged by the evidence on
the record, and '

(c) whether the penalty or the enhanced penalty
imposed is adequate, inadequate or severe; and
pass orders-

(i) confirming,enhancing, reducing or setting
aside the penalty; or

v-(il) remitting the case to ‘the authorlty which

imposed or enhanced the penalty or to any other

- authority with such directions as it may deem

fit in the circumstances of the case; *
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Rule 10 provides for'taking action on the report of the
Enéhiry‘oﬁfiCer. The rules also provided the oenalties to.
berimposed for a'Reilway servaﬁt‘for good and sufficient
reasons as iedicated in Rule 6 of tﬁe.Rules. The pPresident
may. impose any of the penalties specified in Rule 6 on any
RallWay servant as provided in sub-rule 1 of Rule 7: without
pregudlce to the prOVlSion of the aforesald.rule any of.the

penaltles Spe01fied in Rule 6 may also be 1mposed on a

: RailWay servant by the. .authorities sPecifled in the schedules.

The rules as mentioned earlier also_det;ned the dlSClpllnary

“authority and the “"Head of the department" for the purpose of

exercising the powers as appointing, disciplinary, appellate'

or reviewing authority. Mr Roy,leerned Sr.counsel for the

applicant assalled the initiation of the proceedlng by the

‘ Dy.CST/uorks as the controlllng officer on the ground that

"under the scheme of the d1001p¢inary rules the controlling

officer Dy.CST wOrks, could not have donned the role of Head

of the department or. dlsc1plinary authority under any circum-

'stances. The. contentlon was seriously contested by Mr Sharma,

learned Sr.counsel appearing for the reSpondento and for that
purpose referred to the,scheme of Article‘311(1) of the.Cons—

titution of Ingdia and the decision of the Supreme Court

."rendered in Director General, FSI and another vs. .Abdul Razak,

,reported in (1996) 4 sCC 708. There ‘is no requlrement under clause

(1) of Article 311 for lnltlathn of disciplinary proceedirig

‘by the appointing authority, what is required is that the order

of dismissal,removal etc. is to be made by an authority, not =
subordinate to the appoimting'authority. The controversy is
resolved by the Supreme Court in State of M.P. vS. Shardul

Singh, reported in (1970) 1 SCC 108. The Sald peosition is

(/ﬁn/f\v/ conslstently accepted by the Supreme COurt in a number of

-

contdes 7
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' sqbsequent caées including the case of T.abdul Razak (supra).

In the facts situation we are.not inclined to accept the
contention of Mr Roy and accordingly the same is rejected.
as regards the contentlon of hr Roy cbout the procedural
impropriety Mr ROy is in a flrmef footing. we have already
indicated the contentlons of the proceaure for imposing
penalty under Rule 9eof the Rules. The reSpondents.authprity
brought the allegation against the applicant and for thsat
pufpose Articlés~of.Charges were framed and served. Those
charges were only allegations‘end aliegations were required
te be establlshed by facts. Tn the disciplinary proceeding
no witnesses were examined nor any documents proved. As per
the articles of charge the applicant was charged for wilfully

defacing of the original entry against the date of birth in

-her service Book and charge were for writing false date of

birth as 1.5.1947. The Enquiry offlcer referred to the.

guestion .was
seniority list dated 4.4.61. The documen;?iab[b not proved,
a'xerox copy was relied by_the eﬁquiry effieer. The service
record was.aiso not nade available. Tﬁe Enquiry éffice;- |
felied on a statemeht that was said tO'be'nade‘by the
applicant on 11.1 94 The Enquiry Offlcer also referred to
the Medical Certificate No.326 dated 23.8. 67 stated to be
issued by DMO/N F.Railway.Mallgaon at the time of appOln»ment
as AuStt Teacher. Thae.documents?iieneither g listed documents
nor the said dccument}wgg'furnlshed to her or produced. the
nnquiry Offlcer referrlng to an alleged stapement made on
18.;§94 held that she signed on the Medical Certificaﬁe in
reply to the'qﬁestiom put by the Enquiry officer on 5.1.96.
The Enquiry Officer relied on dccuments Wthh were not

furnished to the applicant deSplte her asklng nor -the same

were produced . Annexure-B listed the documents'on 4.12.95

contd. .8



which included the service book, enqairy proceeding and

_report by Vigilance branch and the connected records. The

thuiry officer however held that~afticle of charge was
partly sustained as regards the charge No.3, the Enquirf
officer found the"charge partly true. The allegation was
ihatAthe charged}dfficer in defiance of CPO/ﬁ.F;Railway's
ordervhad'iﬁparted lecture in WESt-Guwahati-Ccllége of
Educatioﬁ'and accepted mcnthiy fémﬁneration cfgm.SOO/-. In
her defence applicatlon she submitted that she sought for

perm1551on from CpPO for 1mparting lecture whlch was re jected.

- She did not thereafter ;mpart lecture. ghe also denied that

she took any remuneration and she only paid conveyance
allowaﬁce. The Enquiry Officeflthcdgh-néld that the charge .
was partly proved no reasoningc“as such Was given. ‘The
Enguiry officer himself found that by ;.mparting lecture she
did not commit any wrong as per Establ;shment Code He

however, found that she accepted the charge that she violated

.the CPO*'s order in reply to his question No.19. At‘the first

instance there was no'charge for her defiance of the order

' of the CPC. The apélicant~by her application dated 12.8.92

asked for pcrmiss;on to enable her to render honourary service
in local B. Ed College by communlcation dated 4. 9 .92, She
was‘informed that the authority declinied to accord har
permission. THe above communiCacioncperse did nct>tantamount
to any defiance or inSubofdina;ioa in the absence of anythiﬁg

more. It is a case in which the charged officer did not

admit any of thé charges. Enquiry officer appointed to hcld

':an enqulry. No eaner‘WaS in tact held save and except the

conclusion that charges were partly proved No reasonings
were also assigned. The materlals on record did not 1ndiCate o

that the applicant ever accepted her date oﬁjb;rth as 1.10.38{

contd.. 9
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it was for the disc1p11nary authority to prove and establlsh

the same at any rate charge No.1 WaS other than the dec¢laration

‘of her age. the charge was that of wilfully defacing of tne

orlglnal entry. in the service book.'As was spoken up, no

witnesses on behalf of the:department was examined. The

- enquiry officer only interrogated the charged officer. Scme

illustrations are reproduced below to ascertain the pattern

of enquiry proceeding of: the preiiminary D.A.R Enguiry dated

. 23 .1.095 e

"The proceedings of the above encuxry
 started on date (4.12.95) at CME's Office
: . in which the defendent,Smt.anjali:

N Chakraborty, asstt .Teacher/N.V H.S.5chool,
Maligaon,was present along with her
pefence Counsel, Shri Shyamal Choudhury.
Ex «0S/DRM(W)/APDJ .

At the & very outset, the defendant was

 asked whether she accepted the charges/
allegations framed against her to which
the defendant, Smt.Chakraborty totally
denied the charges/allegations in view.
of the circumstances as already explained .
in her written statement of defence dated
6.3.95 submitted to D.A.

Asked whether she has already 1n3pected
the listed documents vide Annexure III of-
the memorandum of charge to which the
defendant stated that she had inspected

S .. all the dqcuments (excepting item No.2
‘ of Article 1) in question.-The xerocx copy
from the xerox copy available in the
case in regard to the item No.2 was handed -
over to the defendant at the time of
enquiry on date. as regards the authenti-
‘cation/genuineness of the cited documents,
‘the defence did not raise any objectian
-against the cited documents excepting

~ item No.2 of Aannexure III cf the memorandum

- of charges. she wanted to inspect the

original document in this regard."

*The adjourned sitting started again cn
$5.12.95 at 11.00 hrs. at CME's. Office,
- Maligaon.
At the outset as desired by E.O on :
4.12.95, the defendant submitted a list
of documents to be provided to her for.
" defending her case. The E.C. agreed to .
.. - . 7 examine the list and prov1de if it has
got relevance." . s

"The ad journed sitting started again
at 14.30 hrs.on 4.1.96 at CME's Office.
.- . Defendant wanted some document and
: L~\// . submittédn'a list on 5.12.95 which was
' . examined by E.0: and agreed to provide

contd.-.10
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the S1.No.2 of the list i.e. Vlg. enquiry

'report as per para-6, page 39 of D&AR 1968

Brochure. Other documents are neither
relevant nor required at this stage. However,
E.C.agteed to consider in due course at

- the time of discussion.

Examination of Smt .Anjali Chakraborty.Asstt.
Teacher by E.C.
Q.No.1 what is your name ?
ans. Smt. Anjali Chakraborty (Bhattachargee

+

~ before marriage).
Q.No.2 What is your date of birth ?

Ans. 1st May, 1942.

_Q.ﬁo.'3 Did you serve the Railways prior to

this service as Asst.Teacher ? .

Ans. Yés, I served as a Junior Clerk in the
Claims oOffice, Pandu, till my resignation '
in Juig/July 1962.

0.no.4, Did you receive any Provident Fund
money for the past service 2?2 If yes, then
how and where ?

" Ané. I applied for the ‘payment to be made in

eash in presence of‘Headmaster, Netajl
Vidyapith' :

Q.No.5 The seniority list published vide
CTS/PNO*s No.E/ZSS/lll/llB(T) ‘dated 4.4.61
and a copy was endorsed to the staff
concerned. As per extent rule and also the

- note (3) you should have represented if you

had’ any complain. But you did not 4o 'so.

That means you have accepted the date of
birth as 1.10.38 as mentioned against your

name at S1.Mo0.30. Offer your comment on
that please.

Ans . No such seniority list was endorsed to
me as I was working as a Clerk of the Claims
office. It may please be seen that in this -
list (xerox copy) no endorsemerit was also
made to the Ccs/Claims."

. "as such there was no questlcn of myself
receiving a copy of the same, This list was
not received by me and it is not accepted
that my date of birth is 1.10.38 for all

intent ,content and purpose of the rule my’

date of birth is 1st May,1942."

#.No.7 Did you declare your D.C.B. as 1. 10.38

" in the service application form for ap901nt—

meént as Clerk(G® Commercial Deptt ?
ans. No. Tt can be verified from the concerned

from itself.’
"Q.No.8 It is seen ‘that you have submitted one .

true copy of certificate from Amingaon H.E.
School mention your D.O.B as 1.5 .42 Can

you show the original certificate ?

Ans . Aleeady I have submitted the original
c0py‘of this certificate tc the School

antd.;ll
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authorities, which has not been returned to
me . However, I an submit a xerox copy along
with a fresh certificate from Headmaster,
“Amingaon High School dated 31.3.76.

At this stage E.Q. verified the fresh certi—'
ficate dated 31.3.76 #mentioning her D.0.B.
as 1.5.42. The Xerox copy has been Kept as

DD-5 after verification. '

'Q«NO.9 You have replded to Q.No.7 of 10.1.74
while questioning at Vigilance Office that
yocu could not recollect, there might have
scme calculation error which was rectified
at the time of submission of application.
¥hy you did not give your initial ?

ans. The service application form was filled
up and it was corrected to give the date of -
birth in full and this form was submitted .
. to the controlllng of ficer and duly counter-
signing by him along with the same form age
proof certificate was encicsed. My original
certificate was also verified with other
testimonials by the interviewing offlcials
during viva voce test and no body advised-
me to initial the same as,they found that $
the same is correct as per certificate."

“The sikting continued from 4.1.96 and
started on-5.1.96 at 10.00 hrs. at CME's
Office. - o :

Q.No.Do you accept that the overwriting of
D.0.B. on the concerned column of the service
applicaticn form for appointment of Asst.
Teacher done by you ? _

Ans. R Yes, prior to submlssion of the
application.

Q.No.11 Please verlfy the s;gnature ofi the

medical certificate issued,for appointment,
by the DMO/MLG vide their No0.326 dt.22.8.67
and state whether this is yours of not ?2

- ANS. Sigﬁaturétis mine, but the contents
‘therein are not.- written by me. -

0.No.12 Since you are a very qualified person,
it is presumed that you would sign in the papers
after-a careful reading,. In this case before
signature- did you go through the contents

of the same ?

Ans. I did not go through fthe ccntents since
I took it only as a fit certificate for -
entiring in the Railway service.

' Q.ND.13 At the time of submitting appllCathn
for service you have submitted an attested
“true copy of the school certificate containing
the DOB attested by the then Headmaster Shri

A.K.Mitra on 10.8.64. But at the time of
Vigilance Enquiry in reply to Q.No.2 dfd.
10.1.94, you replied that.the original
certificate was destroyed in a ¢ommunal
riot in the year 1960. How you ¢ould manage
as attested copy signed in 1964 ?

contd .o 12
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Ans. In fact, the priginal certificate
dated 18.1.57 was destroyed in 1960. Again
I had to collect the certified true copy
of  which was given by the AMJ School
authority. This certificate alsong with
the attested copy signed by Shri A.K.Mitra,
the then Headmaster -of Netaji Vidyapith
was submitted to the school authority of

- Netaji vidyapith which was not returned tc
“me. For my personal recoré¢ for other -

educational works I collected another copy.
of certificate from the Amingaon School
authority who instead of giviag certified’
copy issued a fresh for their convenience
in 1976, copy of which has been submitted.
to the E.0. on 4 10960 !

Q.N6.14 Please examine the Opanlng page of
Service book of Smt Anjali Chakraborty and
state whether the formal was .filled up by
your own hand writinge.

Ans. Format was filled up by me and against

date of birth some body wrote something

rmarking SN 217. I was called by the Head-
master to write my date of birth in my

own handwriting which I did and went back
to classes. This was alsc got countersigned
by the controlling officer by the Head
Master for their column.®

Q.-No.15 The service book was opened in ?eb/66
The correction was made in 1975. The Birth
certificate (at SN.217) was submitted in

12/65 and the age 28 yrs. 10 months 20 days

was, written in the medical memo on 23.8.67.

'Why so much . dlfference occurred ? Offer ycur

remarks .

ans. The service book and the record in-

question was in the custody of Railway
authority as such I can not be held respon-
sible. Moreover, in the meantime, 20 years
have elapsed. I cannot also recoddect the
circumstances clearly. It may so happen

.. . that date of birth against the column of -
" date of birth was written' in. figure and it

was got written in kam wards. But I am sure

'-that I did not made any ‘'blooking’' etc.as

it is now seen. Moreover, it may please be

seen that seniority list of teachers publlshed
in the year 1976 and 1979 show the date of
birth correctly as 1.5.42 (xerox copy submitted)

Q.No.16 It has been alleged that you have
wilfully tried to mislead the enquiry procee-

- dings by avioding to declare your actual

date of birth and after predicted questionlng.
on 18.1.94 ultimately" you admitted the

actual D.OsB as 1.10.38 in reply to question
No«16 of 18.1.94. Please offer your comment.

‘Ans. I have never accepted that my D.0O.B. is

1.10.38. ' In fact in the vigilance branch, the
VI concern dictated certain questicn and also
give instruction as to what answer I should

write. Whenever, I said something in contrary

"contd.. 13
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lhe got annoyed and threatened of dire con~’
sequences. Under the x circumstances and

just to co-operate with the administration,
I wrote that administration can f£ix up any

' date as D.O.B. from the official record

available vide my letter dtd. 20.9.93(PD~6
of Art.I) and also in my XeRRRrRxGREX20x2 .
reply against Q.Nc.16 of 18.1.94. Both the
‘statements were given out of sorrow and .

"anguleh due to being grilled after serving

the Railways for more than 30 years and also
having D.C.B. certificate issued by Head
Master, Amingaon High School, which the
administraticn could not prove to bé inco-
rrect. This proves that I entirely co-oOperated
‘with the Railway administration. But I cannot
. accept any wrong allegation of charge which
question my dignity and integrity.

Q.No.17 Did 'you apply for permission for
rendereing honourary -service by imparting

_lecture in ‘History' in West Guwahati B.Ed.

College at Pandyg ?

Ans'. Yas. :
Q.No.18 Have you drawn any remuneration from
the 1nst1tutlon ?

Ans. No. Only conveyance allowance were given.“

Q.No.19 Did ¥x the administration permlt R you
tc render the honorary service as desired ?

Ans. No. CPC regretted but also did not ask
me to discontinue forthwith. Since permission
was not accorded I stopped imparting educa-
tion as soom as the course was over. in this
connection contents of DD-1 may please be
perused . v :

Q.N0.20 Do you accept that you have apg vio-
lated the CPO's order by ignorlng his regret
letter 2

Ans .. NO. Because vide Estt . dee’Vol.I para 15
Explanation Clause 2, page 154 concerning.
pervice conduct ' rules 1966, I need not obtain
permission for the honorary work of social

& Literacy natury of work. As such, my appli-
'.cation made to CPO tentamounts to a letter

informing him of my intention of undertaking -
of such honorary and social work. However, )
since CPC.did not agree to give permissicn,

I stopped going to the College as soon as

the session was over.

" The Ehquiry oﬁficer, as el@@éd shbmitted its report holding
" that the Charged Officer defaced the‘original entry against
'déte‘of.birth in her service book (opening page) and ¢orrected

" the date of birth as 1:5.1942 unauthorisedly. The thhiry

-
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Officer held that the charge Noc.2 WaS‘ﬁOt proved. As regarde

the chafge No .3 the}Enquiry Qfficer held the charged Qfficer
by imparting leeture'did not commit any wrong but the charge
of violation of the CPQ'S order wee proved A major puoish@ent
was imposed by the reSpordente without holdlng an enqulry as
per law and without proving and establlshlng even prlma fao;e

by preponderance of the probahillty wzth,some materials.

4. The Enqulry Officer did not asszgn any reason for its

conclu51on. The Enquiry 0f£1cer had given go bye to the proce~

" dural propriety and ‘acted in flegrant violation of the pr1nc1ple

of natural justice. Evidence Act, it is true, is not appli«-
cable in a disciplinary proceeding as was argued by Mr B.K.
Sharma, the learned senior counsel representlng the Rallways.

The ev1dence of the w;tnebses are not requlred to be recorded

- in the mode prescrlbea in the Evidence Act. But then the

domestic enquiry is requlred to be conducted in a just fair and
reasonable manner The donestlc body, while holding a domestic
enquiry cannot act upon materials/évxdence Whl@h 1s non existent.
Fact or facts dlSputed is not to be acted upon in the absence

of some semblance of prooﬁ. No materials are to be counted

upon without providiﬁégan opportunity to the affected party

to rebut or counter. As was held by the Supreme Court in M/S

- Bareilly Electric1ty Supply Company Ltd. vs. The Workmen & Ors.

reported in AIR . 1972 8C 330:(339)

"But the application of principle of
natural justice does not imply that
what is not evidence can be acted upon.
Ccn the other hand what it means is that
no materials can be relied upon to
establish a contested fact which are not
spcken to by persons who are competent
, . to speak about them and are subjected
L’\_/);\/ to cross examination by the party -
‘ against whom they are sought to be used.
- vwhen a document is produced in a Court
or a Tribunal the questicn that naturally

b Contdoo .16
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arises is, i8 it a genuine document
what are its contents and are the
-~ Statements contained therein true. '

\ When the Appellant produced the balancew
sheet and profit and loss account of _
the Ccmpany, it does not by its mere ;
production amount ‘to a proof of it or |
of the truth of the entries therein. If
these entries are challenged the Appellant
must prove each of such entries by ~
producing the books and upeaklng from
the entries made therein. If & letter ‘or
~other document is produced to establish
some fact which is relevant to the enquiry
the writer must be produced or his v
affidavit in respect. thereof be filed and
Opportunity ‘afforded to -the ‘cpposite party’
who challgnges thls fact." .

A primary aim of legal pOlle is to do Justzce. The brinciple
of natural justlce is of unlversal -application and founded on
the basic prlnCLples of justice. The procedure adOpted by the
Enquiry Officer cennot.be held to be fair and just. The dis-
c¢iplinary authority after recording ite finding paésed.the.
impugned order . From the'erder it is not disernible that the

disciplinar§ authoritys applied its mind as was required under

‘ the law. The explanatlon and defence of the applléant was also

seemingly not ccnsidered. The appllcant filed appeal ralslng
the issue of violatlon of natural Justlce as well as perversity
of the flndlngs. The appellate authorlty also did not consider
to those issues.’ On conszderat;on of all the aspects of the

i
matter we are of the opinlon that the lmpugned order of penalty

. imposed by the reSpondent Nc 4 on the basis of the report of

'.the Enqu1ry offlcer vide letter NO.E/252/57/425(W)/D&A/Con dated

22.11.96 and the appellate“ofder dated 28.4.1998 cahnet be
sustained and aceordingly.those are set aside and quashed.

" The applicatibn-is allowed to tﬁe extent indicated.

Con51der1ng the facts and circumetances. there shall. however,

be no crder as to costs.

( K.Y SHARMA ) : . ( DJN.CHOWDHU-RY )
ADMINISTRATIVE M?MBER ' o T VICE'CHAIRMAN



