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Mr. G.Sarma, Addl. C.G.S.C.? ADVOCATE FOR THE
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THE HON'BLE MR. JUSTICE D.N.BARUAH, VICE-CHAIRMAN.
THE HON!'BLE

1. Whether Reporters of local papers may be allowed
,” Lo see the Judgement?

2.~ To be feferred to the Reporter or not?

3. Whether their Lordships wish to see the fair
copy of the Judgement?

4, Whether the Judgement is to be circulated to
the other Benches?
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Shri sudhir Ranjan Choudhury,
Ex~ Superlntendent of Customs Preventlve,

S/o Lt . Saday Chandra Choudhury,
Village : Shyamall Bazar near Medical Godown,
West Tripura ) S ....Appllcant

By Adovcate Mr. R. Dutta.
-versus-

1. Unlon of India
} ' represented by the Secretary of
of Mlnlstry of Flnance,
Govt. of India,
New Delhi.

. , The Secrétafy of Cehtral Board, ‘
emtxal.? :cCentrad ‘Excisesand . Customs, -
- New Delhl.

’
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3. The Pr1n01pal Comm1331oner(Customs),
. North Eastern Zone,
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Calcutta-l.

4. - The Comm1551oner of Central Excise,
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5.0 The Pay and Accounts Officer,

(Customs & Central Excise),

Pay and Accounts Office,
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7. ThevAssistant Commissioner,

Respondents

By Advocate Mr. G.Sarma, Addl. C.G.S.C.
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ORDER

THis application has been  filed by thé

.;TféppiiCant challenging the action of the Government '

) fﬁ;jﬁithholding- the 'pension_ whichxﬁhev‘is JénéiELéﬁl
to a;aw anaj,seekfng Idirections ;to"'the dre§éohaehfs_:
»ﬁo pay:’the.vcomﬁptéd ;benéion \énd vg;afgity;‘and93oth§£ﬁ

j»pensibnéfylbenéfits. The facts are : |

B the relevant time the appiic;‘a,nt“ “vv%‘is"'j
;éubérintenden£¥ of. Customs and "pésted qt  $o£amur%4ﬁ

:JAgaftala: In ‘the vyear 1995 certain compléint,,héd'

' been made to the department concerned .againét the
applicant. However, no departmental proceeding was

imitiated. The complaint was.in respect of.misapproprié%'

~ tion of nmney._Though the comp;aiﬁ&-Waé madgvagéinép_‘
\against £he-;appiic§§t;- no ~§QE&B&@%%&#BA€E$@@'_EY tﬁ%v‘gv
: _ o : : : ]
department. - No diScipiinary proceeding - had aﬁéa
. o R N

vl.been ~initiated.b On ‘30.4.1997.Athe applicant attainéd

";thev aée‘ éf superaﬁnuationgxaccordingly the aépplicaﬁt
' . , ‘ A o o
retired froﬁ service on‘3l.4.9?'(A/N).1A@£er_r§tiremept,b
‘the iappliCantvréquested the -éu;horities. to pay his
pensiénary benefits including gratqity._The;provisionay
pension -waé however givéh 'but~rhe was no£:‘giveh thé
. v " oA : o

actual pension which he was entitled to. His'pensichary

benefits have been.wiﬁhheld on the ground that certain
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fallegations, were made against the applicant

and the aﬁthority decided to ‘take a disciplinary~'

actions.  1In  épite' of that no action. has .yet

been  taken;' Till now the authority has not

-initiated ‘anylAdepartmental proceedings against .

the applicant regarding the élleged.miéagpﬁgﬁriaf,i

'

-tion of the applicant. As no departmental
. proceeding has been initiated, the applicant.

vappraoched Athe_._authorities for release of

r
'

h;s pensionary benefits. "In  spite( of irepéatéd
 _reque$£s_nbghingihasfbeén done.- |
2.. . Be{gggx @égrieVed " by th¢ 'inaction'v‘
of the  ‘ré§poﬂdents, in 'giving pensioﬁarY-,

benefits,.the applicant submitted representations’

before the ‘authority, . '~ namely, ‘.respondent

No.4 - Commissioner . of Central Excise. The

'?répresentation was disposed of by order Annekure_

"3 order dated 14.7.95. However, 4th respondent

did -not dispose of the representation. Represen-

-~

‘tation of ‘the applicant was disposed of by

the '5th respondent. It is informed to ' the

[

‘ applicant that as «disciplinary 4 pfoceédings

was contemplated  the pensionéry»~'behefi€é_

could be. given .only after completion \0f the

'disciplinary; proceeding. Even - 'thougﬂ" the

>

Annexure-3 letter was -issued, till now no

disciplinéry , prodeedingb has been initiated.
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- Hence the applicant has apprbached»this,Tribﬂﬁal.‘.

lrespdndents;

¢

-, ,\

-

B Y

%;x, I have héard Mr. R.Dutta,  learned coanel
appearing on behalf of the applicant énder- G.Sarma,
learned Addl. c.G.s.cC. appéarihgi‘on behalf of the

.-

4. - Mr. Dutta submits that ' on_ the ' date nof

retifement or'immediately after retirement of Government

employees are entitled to get his .pensibnary benefits.

In the instant application the ‘applicant retired

in -the ‘'year 1997 but the pension and ‘thé Sther

pensionary benefits have not been given. Mr. Dutta

-

further submits that the authority ‘have ~avoided

payment on dne or other pretext. As per Annexure-

3 order dated 714,7;97 the 'appliéant.fwas ihformed '

that as the disciplinary proceeding was contemplated, .

the applicant would be entitled to get. pénSiohary

benefits only on completion of. the prbceediné.
HOwever,' aﬁfhority have‘.not. d9ne anYthing in~.thié
regard thereby.mdsﬁlarbitrarily withheld the pénéionafy
benefits.

5. 'Mf; G.Sarma on the other hand only.’submits
thét” from £he _c;fréspondenées it appears_‘thatblthe

applicant committed misappropriation to the tune

of B.6.5 1lakhs. Under the circumstance, pensionary
benefits Qf'the applicant has been withheld.
6. On the rival contention, it is to be seen

_whether réspondents are competéntK to Wifhheld -the

bonsii
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_5_ .
pensionary”benefitglin'thé‘preSeht.fééts aﬁd circums-
tances 6f _the case. In this ¢0nneétion ‘Mr. Dutta
has‘dkémmfﬁ/ attentioﬂﬁto the Centfal Civil Serviées,

Pension Manual, Rule 9. 'As per the said provision

of Rule 9(2)(b) departmental proceedings, if not

instituted while the Government servant _was in

service, whether before his -retirement or during

his ré-employment -shall not be institﬁted ‘save

-

with the sanction of the President and in the pfésent
case, Mr. Sarma - fairly submits that no Presidentiél

sanction has yet been obtained.: The 'départmentai

‘proceedings;has also not yet started and this averments

made by the applicant has not been disputed' by

-

Mr. G.Sarma. He 'is also not in a position to show

anything from the records that a departmental procéeding

made ]

has,already.beenvstarted, The applicant since retired,

‘as’ per Rule 9 (6) (a) departmental ‘proceedings

shall be ébnlyl-deéméd ‘to be instituted ‘on the .aéte
on"which -the .étaﬁement of charges. is issﬁed ﬁo
the :pensibner and in the present case admittedly
no statemeﬁf of .chapgés have been 'issued,"If‘ the

departmental proceeding were not  started while

‘in  service, Presidential sanction is - necessary

to initiate>a'departmental proceedingé on the applicant

who had already retired from' service. In the absence

' of Presidential sanction there can be no disciplinary

pfoéeeding.
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7R . Unde¥ - the circumstances, in my opinion,

withholding  of = pension and ‘pensionary  benefits
is illegal and cannot sustain.
8.“ Mr . Dutta "also sﬁbmits that the applicant

is - entitled ‘interest on the delayed payment of

. Provident Fund amount.

o

9. In view of the above, in my opinion the

: . N s :
submission of Mr. Dutta has sufficient force that

!pensionary benefits and. accordingly I hold ‘that

the applicanf-is entitléd all the pensionary benefits

‘albngwith interest 'inciuding interest for delayed.

-

pa?ment of  Provident Fund at “thé_fsame rate and
tis ﬁust be. doﬁe as early as 'poésible at. ény' rate
withinl a period.’@éf} two ‘months from the date of
receipt of'the360py of this order. |

"With the above directions, the .Original

application is disposed.’ Considering the facts

and  circumstances of the case, however, I make

-

no order as to costs.

(D.N.BARUAH)
' VicefChairman

the respondents have no authofity to" withhold ‘the



