| ﬂ*; Son _of Late’ Abdul Hakim Barbhuyan,

IN THE GENTRAL ADMINISTRATIVE TRIBUNAL
QUWAHATT - BENCH

ORIGINAL APFLIGATION Nc,.142. OF_1999.
(AND 17 _OTHER QRIGINAL APPLICATIONS )

51709741297, 296, 5 nd 1 of 19985 18,21,223, 23,380 and
of ég’% f pr: 2‘ g’ 3’7 428“%?@ 234 of | 20009 -

_ Date of decision - December 22, 2000. - : 'f* S
_.THE HQ\I'BLE MR. JUST ICE- D N,_CHGWBHURY VICE-CHAIRM‘\N

fTHE HCN'BLE MR M.P SINGH, ADMINISTRATIVE MEMBER

S Ordinance Depot Civil

" Workers' Union,

Masimpur, P.O. Arunachal,
, Dist Cachar, Assam.

2, .Sri Badal Ch Dey,
* President,
-Ordinance Depot Givil
“Workers' Union,
NBsmmpur,

Dist Cachar,’ Assamok

'p,0, Arunachal, = . o v_r ..' _A | I

;3._Sr1 Badal Chandra Dey,
- Son of -Late- Birendra Chandra Dey,
vill., Badarpur Part-II,
- P,O, Nij Jaynagar,
(Vla Arunachalg
Cachar, Fin 788025.

??4. Sri Salim Uddin Barbhuyan,

village-Uzam Gram,P,O,Nij Jaynagar,.
(via runachal) Dist Cachar,Assam.
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:(Appllcant Nos.3 and 4 are effected

“members of the aforesa1d Association.
working under No,'l Det 57 Mountain
Division, Ordinance Unit as Mazdoor).

- APELIGANTS

V"By Advccates Mr. J. L° Sarkar, Mr. M. Chanda, g
' Mrs S. Deka and Ms U. Dutta. o

- Versus -
"5-~;-1. Union of Indis, | S
- Through the. Secretary to the Govt S
.~ of India, Ministry of Defence,

~ New Delhi. I
th;;/' : contd <. -
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2ﬁ Officer Commanding,
57 Mountain Division,
Ordinance Unit,
- G/o 99 AFO.

3. LAO (A), '
Silchar, Masimpur Cantonment,
No.'l Det 57 Mountain D1v1510n,
c/o 99 APO,

- RESP S

By Advocate Mr. B.G. Pathak, Addl. C.G.S.G.

JUDGMENT

M,P. SINGH, MEMBER (ADMN,) -

By filing this 0.A. under Sectlon 19 of the
Administratlve Trlbunals Act, 1985, the applicants have

) challenged the impugned order dated 12th January, 1999

whereby the Special (Duty) Allowance granted in the light

ef:the CEfice Memorandum’ No. 0014/3/83°c.IV dated l4th

December,_l983 and Office Memorandum No.F.No, 20014/]6/

- 86/E. *IV/E TI(B) dated lst December, 1988 is now sought to
»xbe recovered by the respondents. The applicants have

SOught relief by vpraying that the Offlce Memorandum dated

12th January, 1996 (Annexure-4) and 12th January, 1999 -
(Annexure-5) be quashed and set aside and the respondents
be dlrected to contlnue to pay S D A to the members of
the_applicantvassoc1ationvin terms of O.M. dated l4th
December, 1983, lst December, 1988 and 22nd July, 1998.
The applicants have also soughl direction to the |

respondents not to make any -recovery of any part of S, D.A

’ already paid to the members of the appllcant association.

&/‘\/1/ . page 3 ...
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2,{ The cause of actlon, the issues ralsed and rellef

isought for in thls 0.A. are same as raised in OJA. No 217/
(Al Indla Central Ground Water Board Employees A55001a-

-tlon, North Eastern Reglon Gentral Ground Water Board

Tarun Nagar, Guwahati=5 and .others - Vs = Union of India and
, others), (2) 0.A. No.274/98 (Sri Dulal Sarma and others ~Vs-
-Um.on of India and others ), (3) 0,A, No,18/99 (Natlonal
_Federation of Postal Employees Postmen and Gr.D = Vs - Union
of Indla and others), (4) o, A. No.21/99  (Makhon ch. Das and
others - Vs - Union of India and others) ~ (5) O.A. No,282/
, ol2000 (Rab1 Shankar Seal and others - Vs - Union of Indla and
f“others) 6)0 A. No. 223/99 (Shri- K. Letso and others - Vs -
‘Union of India and others), (7) O.A. No. 208/2000 (Krishanlal
.,Saha and others - Vs = Union of India and others), (8) 0,A.
‘1N°423/99 (Ordinance Ma zd oor Union and-another - Vs - ‘Union.
';‘-{of India and others), (9) O.A. No.24/2000 (Raman

P S O P

.fthattacharyya - Vs - Union of India and others), “(10) 0.A.
. .No, 2L/2000 (sri Louis Khyrzem and others - Vs = Union of
,IndJ.a and others), (11) 0. A. No, 428/2000 (Sri'li. Ahmed

T VU,

'and others - Vs - Union of India and ‘others), (12) 0. A,

NQ,297/98 ( 1swaj1t Choudhury and others = Vs - Union of

dIndiaeand others), . (13) O.A. No.380/99 (Smt. Sanghamitra
l.:ChOudhury and others ‘= Vs « Union of'India and others),.

:‘ '(l4) O A. No 296/98 (Dw13endra Kumar Debnath and others ’- Vs -
: Unlon of Indla and others) (15) 0. A. ‘No. 187/98 (All Assam ‘ |
LLM.E S.. Employees Unlon and another = Vs = Union of Indla and ;

i;others), (16) 0. A. No, 234/2000 (Gautam Deb and -others = Vs -j

'-Unlon of India and others) (17) 0 A. No, 81/99uu (Sr1 Nltya f

.lNanda Paul - Vs - Union of Indla and others) and (18) O.A.

'ﬁNo 84/2000 (Subodh Ch Gupta ‘and, 56 others - Vs = Unlon of

1hIndia and -others). We, therefore, .proceed to0 hear all the



. cases together. Among,these 0.As, O A No. 149/99 is to be
treated as a leadlng case and the orders passed ln this

O A. shall be appllcable to all other aforesaid 0, ’%s.'v

3;r - The brlef facts es stated in O, A. No., l49/l999 are. .
that the applxcant No.l is an 855001at10n‘0f Gr0up D!
,employees representlng 155 persons worklng under the Officer
}'Commandlng No.l, Det, 57 Mountaln Dlv1sion, C/Q 99 APO, ‘The-
applicant No.2 is the Fresident of the afOresald assocmat:on
-and the appllcant No.3 and 4 are the affected members of the
said assoc1at10n. They are civilian Government employees |
worklng‘under the CEficer‘Commanding of the aforesaid Mountain

yDivisionﬁ

h4ﬁ g The Government of India granted certain‘facilitiee
to the Central Government civilian employees servrng in the y
States and Union Territories of North. Eastern Region vide~'
‘<£Ef1ce Memorandum dated l4ath December, 1983. As per clause
II of the said memorandum, Spec1al (Duty) Allowance was
L granted to the Central Government civilian employees, who
have all India transfer llablllty on pOStlng to any station
'din the North -Eastern Reglon. The respondents after being _.
,,satlsfied that all the members of the said AssOCiation who_.\
are civ111an Central Government employees are saddled w1th
.1all Indla transfer liability and are, therefore, entltled
,to S. D A in terms of the offlce memorandum dated 14th
‘ December, 1983 and office memorandum dated lst December;
1988, “The Special (Duty) Allowance was accord1ngly granted
to the members of the appllcant assoc1at10n.pfhe Respondent

No 3 issued the impugned order dated l?th January, 1999

' CXSL\;////' ‘ wherein ...



wherein it is stated that in view of the Supreme Gourt
judgment, the persons who belong to North Eastern Region
would not be entitled to s.D.A. but the said allowance would
be payable only to the employees posted to North Eastern
»Region from outside the region. All the industrial |

persons working also fall within the same category and;lua
” further requested to submit,allist,of employees_showing
permanent resident131 address for verification for entitlement
of S.D A._ It was £egzher instructed to start recovery. in
- respect of the ‘employees Who belong to North Egstern Reglon

T with effect from 21.9,1994 in. instalments. AS such, the

‘appllcants apprehend that in view of the instructions 1ssued
thrOugh 1mpugned letter dated 12.1,1999, the respondents m3y i
1'start recovery of S. D A.,from the Pay Bill of May, 1999. The
action of the respondents to stop the S.D,A. t0 the members ;
-of the applicant,assoeiation_is without any show cause notice

and without following the principles of natural justice.

'5f5ﬁ | On an enquiry made by the applicants, they came tO :
.ifknow that the Government of India while issuing the office
_M'memorandum dated 12th January, 1996 clarified the position
'regarding the entitlement of S.D. A, In para_éfof the said
?office memorandum, it is stated that the. Hon'ble Supreme
Court in the judgment dated 20th September, 1994 (1n Givil
Appeal No.3281 of 1993)  upheld the submission of the Govern-
»_gment’civilian1employee§fifag3§nave all India transfer
E iiability are entitled to the grant of s,D.A; “on being
posted to any stat1on in the North Eastern'aegion from outside

the region and 5.D.A. would not be payable merely because Of

Qﬁae\//// . _ . the clause ... :
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the clause in the appointment order relating to all India

tiensfer liabillty° It is also stated that the Apex Court
' .akeo0 added that the grant of this allowance only to the
of ficers transferred from outside the regionAwould not be
violative of the pr0v1510ns contalned 1n Article 14 of the
‘Gonstitution as well as the equal pay doctrine. The Hon'ble
'Supreme Court further directed that whatever amount has
already been paid to the respondents or for that matter to
other similarly situated employees would nof{be'reoovered
from them. But a contradlctory view has been taken in regard
to recovery of the Sp901al (Duty) AllONance from the appll.
-cants vide para T of the office memorandum dated 12th
January, 1996, The relevant para 7 of the office memorandum_

4q6 b
dated 12th January is .35 follows ¢=

nIn view of the above judgment of the Hon'ble

Supreme Court, the matter has been examined in
consultation with the Ministry of Law and the
following decisions have been taken 2

i) +the amount already paid on account of SDA to

~the 1nellglble persons on OF before 20.9,94 will
be waived; & _ : -

ii) the amount paid on account of SDA to ineligible’
persons after 20./9.94 (which also includes these -
cases.in respect ‘of which the allowance was pertaining
to the period prior to~2®.9.94 but’ payments were

" made after this date i.es 20.9794) will be recovered."

SJ According to the applicants, the Hon'ble Supreme
‘Court keeping in mind the possible hardship to the low paid
"demployees directed not to make recovery of the S.D. A. which

.15 already paid to the employees. After a lapse of

<§§VAV\"’////// , considerable ..



'brought out a scheme under t

"benefits jncluding wgpecial (Duty) A1lowance"®
While the provision .
}December,
- confusion relating to payment

- India-brought out a8 clarlflcatlon to0

- benefit to Andaman, Nlcober a

to this,clarlflcatlon for the sanct

: senlorlty for the serv

con51aeraole period, the respondents have now sought to

'recover the amount of S.D. A, paid to them after 20.9,1994.
~Aggr1eved by this, they. have filed th;e=OoA¢ seeking

relief as mentloned in Para-l above,

6. The respondents‘have contested the case and stateo"
, fn‘their"reply that in order 1o retain the services of civilian
'employees from outside the North Eastern Reéion,,who do not
 1ike to come to serve in the North Eastern Region being a

‘difficult and jnaccessible terrain, the covernment ofllndia

ne office memorandum dated lath

1983 thereby extendlng certain monetary and’ other
(in short SDA)

December,

s of the office memorandum dated lAth

1983 were wrongly 1nterpreted which ralsed‘some

of S.D.A., the Government of
remove the ambiguity of -

the earlier office memorandum dated l4th December 1983 by . the

fflce memorandum dated 20th April, 1987 and also extended the

nd Lakshdweep Islands. Accordlng
ioning of S.D. A. ~ the all

India transfer 1iability of the members of any service/cadre

or incumbents of any posts/Group of posts has to be determlned

by applying the test of recruitment zone, prOmotion zone etc..

i,e;“whether recrultment to the. service/cadre/posts has been

made on all India basis and whether promotion is also done on -

the pasis of all India zone of promotion based on ¢ ommon

ice/cadre/posts as @ whole. Nbre clause

n the app01ntment order that the person concerned is llable to

be yransferred anywhere in India does not make him eligible for

T page & 4o+
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;dated 20th April, 1987 the S.B. A. would not be payable merely

N

7. s Thereafter, 2 number of litigations came up
challenglng the non-payment/stoppage of payment of S D.A.,to
certaln classes of employees ‘who were not coming wlthln the
zone of consideration 3s stated in the office memorandum |

dated l4th December, 1983 -and 20th April, 1987. he;

_Hon'ble Supreme Court in Givil Appeal No. i4251/93 vide judgment

dated.ZOth‘september, 1994 held that the benefit under the
office memorandum dated 14. 12@1983 read w;th’offlce memoran-.
~dum dated 20. 4,1987 are avallable to the non-residents_of
North Eastern Region and such dlscrlmlnation denylng theo
benefit tokthe residents c1v1lian_employees of the region is
not violative of ATticle 14 and 16 of the Constitution of
India. It has also been held that as per the office memorandum

because of the clause in the appointment - order to the effect _ :

- that the,person concerned is liable to be transferred.anywhere

in India. According to another decision dated 7th September,

1995, the Hon'ble Supreme court in Civil Appeal No,8208-8213

held as follows =

It appears to us that although the employees
of the Gebdogical Survey of India were initially
appointed with an - All™ India Transfer Liabllity,

ubsequently, Government of India framed a policy

- that Claﬁsg C and D employees should not be

transferred: outside the Region in wh1ch they . are
employed. Hence All India Transfer Llablllty no i
longer'contlnues in respect of Group C and D employees. i
In that view of the matter, the special Duty Allowance iz%
payable to the Central Government-employees-having INVREE
India Transfer Liability is not to be paid to such 3
group G and D employees of Geological Survey of India
who are residents of the Region in which they are N

Qﬁw“\\///' ‘ ‘ posted oo.
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posted, We may also indicate that such question

has been considered. by thls Court in Union of

India and others - = Vs - S. Vijaylkumar and others
© (1994) 3 SCC 649.%

8,  This Tribunal in O;A.,No;75/96 (Hari Ram and

.others - Vs « Union of India and others) vide'judgnent
' dated 4th January, 1999 held that the S.,D.A, is not payable

to those emplOyees who are residents of the North Eastern |

’ Region. In persuance of the Supreme GCourt ‘judgment, the

'Z_Government of India took a policy decision vide office
;'memOrandum No, 11(3)/95-5-11(5) dated 12th January, 1996,
'AGQOrding to the respondents, the applicants No.3: and 4

énd those in Annexure-'l1' are resident of North Eastern

Region and are locally recruited in the region and they do

T not. have all Indla transfer llabllity although the: llSt
1fﬂdoes not 1nd1cate that these employees are elther residents
‘,lof North Eastern Region or they belong to some other
*“regiOn out51de the NOrth Eastern Region and oposted from

¢'out51de the region as per the offlce memorandum dated l4th

December, 1983. In view of the instructions contained in

the office memorandum dated 12th January, 1996, no S. D A,

has beén paid after 3lst ‘January, 1999. It was proposed to

recover the amount already paid after 20th September, 1994
to 31st January, 1999. No recovery has been effeoted‘by them
<o far. 1In view of the aforesaid legal position, the O.A. is

misconceived and cannot sustain in law.

“95._ Heard both the learned counsel for rival contesting

parties and perused the records.

Q&S\/ ~ page 10 ...
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10, The question for consideration before us is as to
’whether the appllcants are entltled for the payment of
; '8 D.A. and if not whether the. recovery of the amount
‘of S D A, already pald to them beyond 20 9. 1994 is to be _
effected. The issue relating to the grant of s D A. has
' been considered and decided by the Hon'ble Supreme Court
in Unlon of India and others - Vs - S. Vljayakumar and
_others, " reported in 1994 Supp (3) SCC 649. The Hon'ble

Supreme Gourt in that case has held as under_:

"¥e have duly con51dered the rival submlssions
"and - are incllned to ~agree Wwith the contentlon
‘ advanced by the learned Additional- Solmcltor General,
Shri Tulsi for two reasons. The first is. that a
close perusal of the two aforesaid memoranda, - along
- with what was stated in the memorandum dated _
29.,10,1986 which has been gquoted in the memorandum-
of 20.4.1987, clearly shows that allowance in question
was meant to attract persons outside the North-Eastern
Region to work in that Region because of inaccessibi-
-lity and difficult terrain. We have said so because
even the 1983 memorandum starts by say;ng.that the -
need for the allowance was felt for ‘wattracting and
retaining® the service of the competent officers for
serv1ce in the North Eastern Region. ‘Mention about
" retention has been made. because ‘4t was found that s
jncumbents going to that Region on deputatlon used to
come back after joining there by taking leave and,
" therefore, the memorandum stated that this period of
leave would be excluded while counting the period of
tenure of posting which was required to be of 2/3
years to claim the allowance depending upon the period
of service of the incumbent. “The 1986 Memorandum makes :fV
this position clear by stating that Central Govern- o
-ment Givilian Emplyoees who have All India Transfer
Liability would be granted the allowance "on postlng
to any station to the North Eastern Region®. This

R
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aspect is made clear beyond doubt by the 1987
‘Memorandum which stated that allowance would -

not become payable merely because of the clause '
in the appolntment order relating to All India
Transfer Llabllz_ty° Merely because in the

Of fice Memorandum of 1983 the subject was mention-
-ed as quoted ‘above is-not be enough to concede
to the submission of Dr.Ghosh."

'.The p051t10n has been further clarlfled by the Supreme court
| v1de thelr Judgment in Union ' of India and’ others = Vs =
: GeOloglcal Survey of Indla Employees Association and ethers
passed in Givil Appeal No.8208-8213 (arising out of S.L.P,

Nos ,12450-55/92) as stated in para 7 3bOVGoﬂnuu;:€Q‘tjuﬁ -

~ _ll. In view of the-critéria laid down by the Hon'ble

:Supreme court in the aforesaid Judgments, the applicants
3?9 not entitled to the payment of S.D. A as they
are resident of North Eastern Region and they have been -
4locally recruited and they do not have all India Transfer
;Liability. As regards the recovery of the amount already
e_paid to them by way of S.D.A., the Hon'ble Supreme Gourt
* in the aforesaid judgments has specifically dlrected that
: whatever amount has been paid .to the employees, would not
. be. recovered from them. The judgment of the Supreme Court
'was passed on 20.9. 1994 but the respondents on thelr own
ihad continued to make the payment of S.D. A. to the appli-
"acants £ill 31.1.1999., The orders have been passed by,
.the respondents to stop to payment of S,D.A. only On
';;g.l.1999. The order passed on 12.1.,1999 can’ have only
';”‘erespective'effect and, therefore, the recovery,of the‘snﬁ
'fffalready paid to the applicants would have to be waived,

N\'L/ . page 12 ... .
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12; For the reasons recorded above, the O.A. ié partly
vallowed and the respondents are directed that no récbvery

| ‘would be made by them of the amount of S.D. A, already paid
‘ié; - . - to the appllcants upto 31 l 1999, In Case any amount on. |

| - account of payment of S, D A has been recovered/w1thheld
tfrom retlral dues, the’ same shall be refunded/released to

the'appllcantalmmedlately.

The O.A, is disposed of with the above direction.

No order as to costs.
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