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Date of decision - December ) 22, 2000. 
THE HCNtBLE MR. JUSTICE D.N0 CH0DHURY, VICE-CHAIRYAN 

THE HQJ'LE MR. M.P. SING!, ADMINISTRATIVE MEMBER. 

1Ordinance Depot Civil 
Workers' Union, 
• ?simpur, P.O0 Arunachal, 

• Dist Cachar, Assam. 

2. :SrlBadalch . Dey, 
• Presdeñt, 
0rdinance Depot Civil 
Workers' Union, 

• 	Msirnpur, 
Arunachal, 

Dit Cachar, Assam. 

•:3 Sri Badal. Ghandra Dey, 
SonofLateBirefldra Chandra Day, 
Viii. Badarpur Part-Il, 
P.O. Nij Jaynagar, 
(via Arunachal), 
Càchar, Pin 788025. 

40 Sri Salim Uddin Barbhuyan, 
Sonof Late Abdul Hakim Barbhuyan, 

:Viilage-UZam Gram,P.O.Nii Jaynagar, 
• (Via.Arunachal) Dist Cachar,Assarfl. 

(ApplicaritNOs.3afld 4 are effected 
members of the aforesaid Association. 

• 	working under N01 Det 57 Mountain 
DiviS.on, 	dinance Unit as Mazdoor). 

By Advocates Mr. J.L. Sarkar, Mr. M. Chanda, 
Mrs.S. Daka and Ms U. Dutta. 

- Versus - 

L:UnionOf Inda, 
Through the Secretary to the Govt 
of India, Ministry of Defence, 
New Delhi. 
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2 .I Officer Commanding, 
57 .  Mountain Division, 
'dinance Unit, 
C/O99 APO. 

3. LAO (A)., 
Silchar, Masimpur Cantonment, 
No.l Det 57 MOuntain Division, 
C/C 99 APO. 

"5 

- 	____ 

By Advocate Mr. B.C. Pathak, Add1. ,  C.G G,SOC.. 

LLLQ.JM E N 1 

- 

By filing this O.A. under Section 19 of the 

4L1thinis,trative Tribunals Act 9 1985' 0  the applicants have 

challenged the impugned order dated 12th January, 1999 

where.by  the Special (Duty) Al1ance granted in the light 

of the Office Memorandum No.20014/3/83,E.IV dated 14th 

December, 1983 and Office !morandum No.F.No,20014/16/ 

86/E.IV/E.II(B) dated 1st December, 1988 is now sought to 

be recovered by the respondents. The applicants have 

sought relief by tl
Waying that.the Office Memorandum dated 

12th January, 1996 (Annexure-4) and 12th January, 1999 

(Annexure-5) be quashed and set aide and the, respondents 

be direáted to continue to pay S.D.A. to the members of 

the applicant association in terms of O.M. dated 14th 

December, 1983, 1st December, 1988 and 22nd July, 1998. 

The,applicants have also soughdirectiOn to the 

respondents not to make any recovery of any part of S.D.A. 

already paid to the members of the applicant associationa 
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The cause of action, th. iSsues raised and reiief 

óught for in this .O.A..are same as rise.d in C.A. No.217/ 

98 (All India Central Ground dater Board Employees Associa-

-tion, North Eastern Region cerrtra1 Ground Water Board, 

Tarun Nagar, aiwahati.5 and others - Vs -'Union of India. and 

othrs), (2) O.A. No.274/98 (Sri Dülal Sarma and othe.rs)rVs-

union of.India and others.); (3) 0.A. N0.18/99.(National 

Federation of Postal Employees Pbsmen and Gr.D -Vs . - Union 

of India and others), (4') O.A. No.21/99 (WkhonCh. Das and 

• :others' Vs - Union ofIndia and others), (5).O.A. No.282/ 

2000 '(Rabi Shankar Seal and others - Vs "Uniofl'Of India and 

• others),6)0.A. No.223/99 (ShriK. Letso and others.. - Vs - 

Union of India and others ), (7) O.A. NO.1208/2000 (Krishanlal 

Saha and others - Vs 	UfllOfl 01 illuio.nu uii /, 	 , - 

to23/99 (Ordinance Mazdoôr Union andanother - Vs - •Union. 

of India and others), 	(9) QA. No.24/2000 (Ramani 

Bhattacharyya - Vs - Union of India and others), (10) O.A. 

Mo.2Jj2000 (Sri Louis Khyriem and others - Vs-UniOr. of 

ndia and others), 	(II) O.A. N0.428/2000 (SriTJ Ahmed 

ançl others - Vs - Union of India and others), (12) 0.A0 

No.297/98 (Biswajit Choudhury and others - Vs - Union of 

'India and others), (13) O.A. No.380/99 (Smt .Sa.nghamitra 

Choudhury and others .. Vs 	Union of India and others), 

(14) CA. No.296/98 (Dwijendra Kumar Debnath and others 	Vs - 

Union of India and others), (15) O.A. No.187/98 (All ssam 

M.E.S. Employees Union and another - Vs - Union of India and 

others), (16) O.A. No.234/2000 (Gautam Db and others -VS - 

Union of India and others), (17) 0.A. No.81/99Li (Sri Nxtya 

Narida Paul - Vs - Union of India nd others) and '(18) O.A. 

No84/2000 (Subodh Ch 	a and.56 'others - Vs G.pt 	 - Union of 

India and others). •We, therefore, proceed to hear all the 
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cases togetr. Amo. these O.As, O.A. No.149/99 is to be 

treated as a leading case and the orders passed in this 

O.A. shall be applicable to all other aforesaid O,As. 

3, 	The brief facts as stated in O.A. N0.149/1999 are 

that the applicant No.1 is an association of Group 'D' '•. 

employees representing 155 persOns working under the Officer 

commanding NO.1, Det, 57 Mouritajn . DiyiSiOfl, c/0,99 APO. The 

• 	applicant N0.2 is the . Pre.sident of the aforesaid asspciatior) 

• 	and the applicant No.3 and 4, are the affected members of the 

said association. They are civilian Government emplpyees 

working under the Officer commanding of the aforesaid Mountain 

Division. 

40 	
, The Government of India granted certain facilitieSr 

to the Central Government civilian employeeSSerViflg in the 

States and Union Territories of N9rth,EaStefl ReiOfl . :vide 

Office IN16morandum dated 14th December, 1983. As per clause 

II of the said' memorandum, , Special (Duty) Allowance was 

granted to the Central, GOvernment civilian, employees, who 

have all India transfer liability on posting..tO any station 

in the NorthEastern Regi.pn. The respondents after being 

satisfied that all the members of the said Association who 

are civilian Central Government employees are saddled with 

all India transfer liability and are, therefore, entitled 

to S.'D.A. in terms of the office memorandum dated 14th 

December, 1983 and office memorandum dated 1st December, 

198816 Special (Duty) Allvance was accoringly granted, 

to the members of the applicant ,asociidr.the.Re5P9t 

No.3 issued the impugned' order dated 12th January, 1999 

wherein 
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wherein it is stated that in view of the Supee,OUrt 

judgment, the persons who belong to North Eastern. RegiOn 

would not be entitled to S.D.A. but the said aUaflCe would 

be payable only to the employeS posted to North Eastern 

Region from outside the regiOn.. All the industrial 

persO5 working also fall withn. the same caegOy 

further requested to submit a list of employees shiing 

permanent residential addres.s for verification for, entitlement 
AW 

of S.D.A. It was fAw0ter instructed to start recovery, in 

respect of the empl9yees who belpng to NOth Estefl Region 

with effect from 21.9,1994 in instalments. As s.uç, the 

applicants apprehend that in view of the instructionS issued 

through impugned letter dated 12.1.1999 9  the respondents may 

start recoverY of S.D.A. from 	
Ma ,the Pay Bill of 	y, 1999. The 

action of the respondents to stop the S.D.A. t, the members 

of the applicant association is without any .sh., cause notice 

and without fóllNing the principles of natural justice. 

On an enquiry made by the applican , they.Cm to .  
5.9 

know that the Government of India while issuing 
the off jc,e 

memorandum dated 12th January, 1996 clarified ,the position 

of S.D.A. Iripara.6 of the said regarding the entitlement  

office memorandum, it is stated that the
. HOfl'ble Supreme 

Court in 
the judgment dated 20th September,. 1994 (in Civil 

Appeal No3281 of 1993),. upheld the submiSS0fl of the Govern- 

ment cjvilianemPl0Yee5r who have all India transfer 

liability are entitled to the grant of $,D,A. on being 

posted to any station in the North Eastern Regi0n from outside 

the region and S.D.A. would not be payable merely because of 

the clause ... 
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the clause in the appothtment order relating to all India 

transfer liability0 It is also stated that the Apex Court 

added that the grant of this al1anCe only to the 

officers transferred from outside the region would not be 

violative of the provisions contained intic1e 14of the 

Constitution as well as the eqtial pay doctth., The Hon'ble 

Supreme Court further directed that whatever amount has 

already been paid to the respondents or for that matter to 

other simj.larlY situated employees would not be recovered 

from them. But a contradCt0rY vieW has been taken, in regard 

to recovery of the Special (Duty) AllanCe from the apPli- 

-cants vide para 7 of the office memorandum dated 12th 

January, 1996. The relevant para 7 of the office memorandum 

dated 12th Jarivary is 8s folilS :— 

"In vieW of the above judgment Of the Hon'ble 

Supreme Court, the matter: has been examined in 
consultation with the Ministry of Law and. the 

• 	fo1lJing deciSionS have been taken : 
i) the amount already paid on accountOf .SDP1tO 
the ineligthle persons on or before 20.9,'94 will 

be wived; & 

• 	ii) 
the amount paid on account of SDA to ineligible 

• 	persOnS after 20.9.94 (which also includes 
thOu 

cse-ifl rospect of which'the al1aJaflCe was pertaining 

to the period prior to.20. 9.94 but payments were 
made after this date j.el 20.9094) will be recovered." 

6. 1 	according to the applicants, the Hon'ble Supreme 

Curt keeping in mind the possible hardship to the paid 

employees directed not to make rcOverY of the S.D.A. which 
It 

is already paid to the employees. Mter a lapse of 

considerable :.. 
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considerable period, the respondents have now sought to 

recover the amount of S.D.A. paid to them after 2094994 

Aggrieved by this, they have filedthiS O.A o  seekirtg 

rlief as mentioned in Para1 above 

6. 	
The respondents have contested the case and stated 

i their reply that in 
order to retain the serv CeS of civilian 

employees from outside the North Eastern Region, who do n 

erve in the North Eastern Region being 
lie to come to s 	

a 

the GoVerflflt 
of India 

difficult and inacce55ib terraifl  
the 0ffce mem0rafl 

brought out a scheme under 	
M dated 14th 

DeCeer, 1983 thereby tendiflg certain monetary 
Tfl 	

and other 

benefits 	
1uding Special (ty) 

All6wance (in short sDA). 

memorandUm dated 14th 
While the priSi0flS of the office  

December, 1983 were wrongly 	
raised: some 
 77. 

ent of S.D.A., the 
Goverflflt of 

cpnfUsioneiatiflg to pa  

indt8 brought out a c

biguitY of 
larification to 

remove the a  

t
ndum dated 14th December, 

he earlier office memora 	
1983 by the 

0f ice memorandum dated 
	

April, 1987 and 315otended the 

benefit to Andaman, Nicober and LashdweeP Island5. Accordifl9 

to this clarification for the sancti0fl 
	

$0DoA. the all 9 o 

India transfer liability 	
service/c3d 

of the members of any  

or incumbents of any 
postS/0UP 

of poSt has to be determined 

by applying the test of recruitment zone, promotion zone etc. 

i.e. 
whether recruitment t0 théservi! e/pOSt has been 

made on all India basis and wheter pr9mOtiP is also done 
On 

the basis of all Indi3 zone of pr9ti0fl.b85 o common 

sn
ioritY f0r the seie/C05t5 as a whole. 
	re clause 

in the apPOifltmt order that the perSPfl conCrfl is liable to 

be traflsf red anywhere in India does not make him eligible for 

the grant of S.D.A. 

•- 	
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7. 	Thereafter, a number of litigations. came, up 

qhalengifl9 the o _ paymefl /St0PPage of payrent..of,S.. to  

cettain classes of employees who were not coming within the 

zone of conider3ti0fl as stated in the off ic merioranciUm 

and 20th April, 1987.. The dated 14th December, 1983  
vil appeal No.3251/93 vide udginent 

Hon'ble Supreme Court in Ci  

dated 20th September, 1994 held that the benefit under the 

off ice memorandum dated 14.12:1983. read with office mémoran-

.-dum dated 20.401987 are available to the non_re.sidents..of 

North Eastern Region and such discrimirlatipn denying the 

benefit to the residents civilian employees of the region.iS 

not violative of Article 14 and 16 of the COflStjtutIOfl of 

India. It has also been held that as per the office memorandum 

dated 20th ppril, 1987 the 3fl.A. would not be payable merely 

because of the ciduse in the appointment order to the effect 

that the, person concerned' is liable to be transfered anhere 

in India.' 	
cording to another decision dated 7th September, 

1995, the Hon'ble Supreme court in Civil Appeal No.8208-8213 

held as follows :- 

"it appears to US: that although the employees 
of the Survey of India were initially 
appointed with an All' ''India Transfer Liability, 

subsequently, doverflmefltofTh d a frame. 3  policy 

that C1a4 C and fl employees should not be 
transferred outside the Region in which they.are 
employed. Hence All India Tran5fer Liability no 

longer continues in respect of Group'C. and D employees. 
In that view of the matter, the Special Duty AIlOaaflCe 

payable tothe Central 	
shavifg All 

o such India Transfer Liability is not to be paid t  

group C and D .  employees of Ggological Survey of India 

who are residents' of the ReiOfl in which they are 

posted •o.' 



posted. We may also indicate that such qustion 
has been considered, bythis Court in Union of 

India and others - Vs - S. Vijaykumar and others 

(1994) 3 SCC 649 0 SF 

8, 	This Tribunal in O.A. No.75/96 (Hari Ram and 

others 	Vs 	Union of India and others) vide judgment 

dated 4th January, 1999 held that the S.D.A. is not payable 

t. those employees who are residents of the North Eastern 

Region. In persuance of the Supreme Court judgment, the 

Government of India took a policydecisiOn vide office 

meiorandum No.11(3)/95—E—II(B) dated 12th January, 1996. 

Accàrding to the respondents, the applicants No.3 and 4 

and those in Annexure'' are resident of North Eastern 

Region and are locally recruited in the region and they do 

not. h3ve all India transfer liability although. the list 

does not indicate that these employees are either residents 

of North Eastern Region or they bel.ong.t9 some other 

region outside the North Eastern Region and oposted from 

outside the region as per the off ice memorandum dated 14th 

December, 1983. In view of the instructions contained in 

the office memorandum dated 12th January, 1996, no S.D.A. 

has been paid after 31st January, 1999. 	It was proposed to 

recover the amount already paid after 20th September, 1994 

to 31st January, 1999. No recovery has been effected by them 

so far. In view of the aforesaid legal position, the •O,A. is 

misconceived and cannot sustain in law. 

9. 	Heard both the learned counsel for rival contesting 

parties and perused the records. 

~M 	 page 10 ... 
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10.1 	The question for consideration before us is as to 

whether the applicantS.are entitled for, the, payment of 

S.D.A. and if not, whether the recovery of the amount 

of S,D.A. already paid to them beyond 20.9.1994 is to be 

effected. The issue relating to the grant of S.D.A. has 

been considered and decided by the Hon'ble Supreme Court 

in Union of India and others - Vs - S.Vijayakumar and 

others, reported in 1994 Supp (3) 5CC 649. The Hon'ble 

Supreme Court in that case has held asunder : 

• 	"We have duly considered the rival submissiOnS 
and are inclined to agree with the contention 
advanced by the learned Additional Solicitor cneral, 

Shri TulsI for two reasons. The first, is.. that a 

close perusal of the two aforesaid memoranda, along 

with what was stated in the memorandum dated 
29.10.1986 which has been quotedin thememOrandUm 
of 20.1.1987,clearly shows that allowance in question 
was meant to attract persons outside the NorthEaStern 
Region to work in that Region because of inaccessibi-

-lity and difficult terrain. We have said so because,. 
even the 1983 memorandum starts by saying that the 
need for the a1lIance was felt for "attracting and 

retaining" the service of the competent off icrS. 
for 

service in the North Eastern Region. Mention about 
'retention has been made because, it ws' found that 
incumbents going to that Region on deputation used to 
come back after joining there by taking leave and, 
therefore, the memorandum stated that this period of 
leave would be excluded while counting the period of 
tenure of posting which was required, to be of 2/3 
years to claim the allaflCe depending upon the period 
of servIce of the incumbent.,-Jhe 1986 Memorandum makes 
this position clear by stating that Central Govern- 
-ment Civilian EmplyoeeS who have A1l India Transfer 
Liability would be granted the allowance "on posting 
to any station to the North Eastern Region". This 

aspect 
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aspect is.made clear beyond doubt by the 1987 

Memorandum which stated that allance would 
not become payable merely because of the clause 

in the appointment order relating to All India 

Transfer Liability. Merely because in the 

Office Memorandum of 1983 the subject was mention-
-ed as uoted above isnot be enough to concede 

to the submission of Dr.Giosh." 

The position has been further clarified by the Supreme Court 

vide their judgment in Union of India and others - Vs - 

Geological Survey of India Employees Association and others 

passed in Civil P1ppeal No8208-8213 (arising out of S.L.P. 

NOs.12450-55/92) as stated in para 7 above.. 

11. 	In view of the critria laid dn by the Hon'ble 

Supreme Court in the aforesaid judgments, the applicants 

are not entitled to the payment of S.D.A. as they 

are resident of North Eastern Region and tey have been 

locally recruited and they do not have all India Transfer .  

Liability. As regards the recovery of the amount already 

paid to them by way of SØD.A., the HOn'ble Supreme Court 

in the aforesaid judgments has specifically directed that 

whatever amount has been paid to the employees, would. rot 

be recovered from them. The judgment of the Supreme. Court 

was passed on 20.9,1994 but the respondents on their own 

had continued to make the payment of S.D.A. to the appli-

-cants till 3.1.1.1999. The orders have been passed by.. 

the respondents to stop to payment. of- S,D.AO only on 

.12.1.1999. The order passed on 12.1,1999 can have only 

prospective effect and, therefore, the recovery of the. , SDA  

already paid to the applicants would have to be waived, 

page 12 ... 
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zf/' 	 12.: 	Tor the reasons recorded above, the O.A, is partly 

allowed, and the respondents are directed that no recovery 

would be made by them of the amount of' S,D.A. already paid 

• 	to the applicants upto 31.1.1999. In case, any amount on. 

• 	account of payment of S.D.A. has been recovered/withheld 

from retiral dues, the same shall be refunded/released to 	• 

the applicant4 immediately. 
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