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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL 

wi RENO 

IGINAL APPLICATIN N0,•149. 	1999. 

.jnii OrHER MIGINAL APPLII.S. 	
.c 	 . 

ços 2I7,Z74,27,29rid 17 of 1998(, 18,21,223, 23,380 and 
21'42hd 234 of .2000) 

.Date:of. decision .— Decernber ) 22, 2000. 

THE FCN'BLE MR. JUSTICE D.N. CH(3DHURY, VICE-.CHAIRMPtN 

THE HCN'.BLE MR. M.P. SIN( 	ADMINISTRATIVE 

1.1 Ordinance Depot Civil '. 
Workerst Union, 
M3sithpur, P.O. Arunachal, 

4, 	 Dist Cachar, Assam. 

2.: Sri .  Badal Ch . Dey, 
President, 
Ordinance Depot Civil 
Workérs' Union, • 	 . 	'Masimpur, 
P. 0, Arunachal, 
Dist Cachar,' Assam, 

3.Sri BadaiChandra Dey, 
• Son of Late Birendra Chandra Dey, • 	 . 	. Viii. Badarpur Part—Il, 

P.O. Nij Jaynagar, 
(via Arunachal), 
Cachar,. pin 788025. 

.4 Sri Salim Uddin Barbhuyan, 
Son of Late Abdul Hakim Barbhuyan, 

:VillageJzam Gram,P.O.Nii Jaynagar,. 
(via Arunachal) Dist Cachar,ASsam. 

(Applicant Nos,3 and 4 are effected 
members of the aforesaid Association, 
working under No.1 Det 57 Mountain 
Division, Ordinance Unit as Mazdoor). 

- APPLICAIttS 

,By Advocates Mr. J.L. Sarkar, Mr.M. Chanda, 
Mrs.S. Deka and Ms U. Dutta. 

- Versus - 

1. Union of India, 
Through the Secretary to the Govt 
of India, Ministry of Defence, 
New Delhi. 

contd 



0 

Officer Commanding, 
57 Mountain Division, 
Ordinance Unit, 
dO 99 APO. 

LAO (A), 
.Silchar, Masimpur Gantonment, 
Wo.lDet 57 Mountain Division, 

./O99APO. 

- 

By Advocate Mr. B.C. Pathak, Addi. C.G,S.C. 

LUDGMENI 

SINQi 	BER.) - 

By filing this O.A. under Section 19. of the 

Administrative Tribunals Act,1985, the applicants have 

challenged the impugned order dated 12th January, 1999 

• 	whereby the special (Duty).AllJance granted in the light 

of the Office Memorandum No.20014/3/83,E.IV dated 14th 

December, 1983 and Office Memorandum NO.F.NO,20014/16/ 

• 	86/E.IV/E.1 I(B) . d8ted 1st December,. 1988 15 now sought to 

be recovered by the respondents. The applicants have 

sought relief by ppraying,that the Office Memorandum dated 

12th January, 1996 (Anne xure -4) and 12th Ja nuary, 1999 

(Annexure-5) be quashed and set aside and the respondents 

be directed to continue to pay S.D.A. to the members of 

the applicant association in terms of O.M. dated 14th 

flecernber 1983, 1st December, 1988 and 22nd July, 19980 

The applicants have also sough .directi9n to the 

respondents not to make any recovery of any part of S.D.A. 

already paid to the members of the applicant .association. 
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2. 	The cause of action, the issues raised and reiief 

sought for in this 0,A. are same as raised in O.A. No.217/ 

98 (All India Central Ground Water Board Employees Associa- 

-ton, NQrth Eastern Region Central ound Water Board, 

Tarun Nagar, Gjwahati-5 and others - Vs - Union of India and 

others), (2) O.A. No.274/98 (Sri Dulal $arma ard others ) ..Vs-

Union of India and otherS), (3) O.A. N0.18/99 (National 

Federation of Postal Employees Postmen and Gr.D - Vs- Union 

of India and others), (4) O.A. No.21/99 (!khon Ch. Das and 

:9e1's 	Vs - Union of India and others), (5)0.A..N0 0 282/ 

2000 (Rabi Shankar Seal and others Vs Union of India and 

others),6)0.A. No.223/99 (Shri K. Letso and others - Vs - 

Union of India and others), (7) O.A. No.208/2000 (Krishanla]. 

Saha and others - Vs - Union of India and others), (8) O.A. 

N0.23/99 (dinance Wzdobr Union and another - Vs •- Union 

of .. India and others), 	(9) 0. A.. No.24/2000 (Rama ni 

Bhattacharyya - Vs - Union of India and others), (10) O.A. 

Np 021/2000(Sri LOUIS Khyriem and others -VS , Union of 

India and others), 	(11) 0.A. N0.428/2000 (Sr1T . Ahmed 

and others - Vs - Union of India and others), (12) O.A. 

No.297/98 (Biswajit Choudhury and others - Vs - Union of 

India and others), (13) O.A. No.380/99 (Smt. Sangharnitra 

Ghoudhury and others - Vs - Union of India and others), 

(14) O.A. No.296/98 (ijndra Kumar Debnath and others - Vs - 

Union of India and others), (15) 0.A, No.187/98 (All Assam 

M.E.S. Employees Union and another - Vs - Union of India and 

.others), (16) O.A. N0.234/2000 (Gautam Db and others - Vs 

Union of India and others), (17) 0,A, No081/99 	(Sri Nitya 

Nanda Paul - Vs - Union of India and others) and (18) O.A. 

No4/2000 (Subodh Ch Qjpta and56 others - Vs - UniQn of 

India and others). We, therefore, proceed to hear all the 
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cases togetr. Amoitbese. O.As, O.A. No.149/99 is to be 

treated as a leading case and the orders passed in this 

O.A. shall be applicable to all other aforesaid O.As. 

3. 	The brief facts as stated in O.A. No.149/1999 are 

that the applicant No.1 jsan association of.oup 'P' 

employees repre.sentiig 155 personS working urder the Officer 

commanding No.1, Det, 57 Mountain Division, do 99APO. The 

applicant No.2 is the President of the afresai4 association 

and the applicant No.3 and 4 are the affected members of the 

said association. They are civilian Government employees 

working under the Officer commanding of the aforesaid Mountain 

DivisiOn.' 

40' 	
The Government of India granted certain facilities 

to the Central Government civli3fl employees serving, in the 

States and Union Territories of NorthEastern ReiOn vide 

Office Wemorandum dated 14th December, 1983. As per clause 

II of the said memorandum, Special (Duty) Allowance was 

granted to the Central Government civilian employees, who 

have all India transfer liability on posting.,to any station 

in the North Eastern Region.' The respondents after being 

satisfied that all the members of the said Association who 

are civilian Central Government empl9yeeS are saddled with 

all India transfer liability and are, therefore, entitled 

to S.D.A. in terms of the office memorandum dated 14th 

December, 1983 and office memorandum dated 1st December, 

1988 m  FIhe Special (Duty) AllNa.flCe was accorciflly granted Bur 
to the members of the applicant association.the Respondent 

N0.3 issued the impugned order dated 12th January, 1999 

wherein .'.. 

p 
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wherein it 15 stated that in view of the Supreme Court 

judgment, the persOnS who belong to North Eastern Region 

would not be entitled to S,DA, but the said allowance would 

be payable only to the employees posted to North Eastern 

Mi. the industrial 
Region. from 0Ut51Q. 	 . 	-.-. . . 	. 

persons working also fall within the same category and 

further requested to submit a 

permanent residential address. for yerificatl9n. fpr.erttitlemeflt 
aw _ 

of S.D.A. It was f4her instructed to start recovery in 

respect of the empl9yeS who bel9ng to North stern Region 

with effect from 21.9.1.994 in instalments. AS SUCI,. we 

applicantS apprehend that in view of the instructi9rS .ssued 

through, impugned letter dated 12.1.1999, the respondents may 

start recovery of S.D.A. from the Pay Bill of M3y, 1999. The 

action of the respondents to stop the S.D.A.. to the members 

of the applicant association is without any shOVV cause notice 

and 
without following the principles of natural justice. 

On an enquiry made by the applicants, they came to 

know that the Government of India while issuing 	
office 

memorandum dated 12th January, 1996 clarified the positiOn 

regarding the entitlement of S.D.A. In para 6 of the said 

office memorandum, it is stated that the Hon'ble Supreme 

Court in the judgment dated 20th september, 1994 (in Civil 

Appeal No3281 of 1993) upheld the submiSS0fl of the Govern- 

-merit civilian employeeS,,.. who have all India transfer 

1iailitY are entitle.d to.the grant of S.D.A. on being 

ation in the North a $terfl  Region from outside 
posted to any st  

the region and S.D.A. would not be payable merely because of 

se the clau 	S.. 
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the clause in the appontTnent order relating to all India 

transfer liability. It is also stated that th.Apex Court 

01 added that the grant of this alloNance only to the 

officers trans'ferred.fOm.0UtS.t 	regiOfl,W9Uld not be 

violative of the provjsionS c.ontained in Article 14of the 

Constitution as well as the equal pay doctrine.., The Hon'ble 

Supreme Cout further directed that whatever amount has 

already been paid to the respondents or for that matter to 

other similarly situated employees would not be recovered 

from them. 	
t a contradictory view has been taken, in regard 

to recovery of the Special (Duty) Ail0flce. from the.appli-

-.ants vide para 7 of the office memorandum dated 12tI, 

January, 1996. The relevant para 7 of the office memorandum 

'dated 12th JanuaryiS as follS :- 

"In view of the above judgment°f the Hon'ble 

Supreme Court, the matter has been examined in 

consultation with the Ministry of Law and the 

follOJiflg decisions have been taken : 
'the amount already paid on account0f .S to 

S on or before .20.9.94 will the ineligible perSOn  

beW'iVed &' 
	.. 

the amount paid on account of SDA to ineligibLe 
persons after 209.94 (which also includes thQ 

cseir1 ropeGt 
of which the allcaflCe was pertaining 

to 20.9.94, but payments were to the period prior  
made after this date •:. 20.9.94) will be recovered." 

6.1 	
According to the applicants, the Hon'ble Supreme 

court keeping in mind the possible hardship to the 
ioN paid 

employees directed not to make recovery of the S.D.A. which 

is already paid to the employees. After a lapse of 

considerable. ... 



-7)— 	 ' V 

considerable period, the respondents have now sought to 

recover the amount of S.D.A. paid to them after 2090 1994 . 

Aggrieved by this, they have filed this O.A.seeking 

relief as mentioned in Para—.L above. 

6. 	The respondents have contested the case 
and stated 

in their reply that in 
order to retain the services of civilian 

àployeeS from outside the NOrth.E3Strn RegiO.fl,.WhO do not 

like to come to serve in the North Eastern Region being a 

djffjcUlt and inaccessible terrail, the Govepmeflt of India 

brought out a scheme under the office memorandum dated 14th 

December, 	
tain monetarY and other 1983 thereby extendiflg cer 

benefits including "Special (Duty) Alla'Jaflce" (in short SDA). 

WhilC the provisions of the office memorandum dated 14th 

December, 1983 were wrongly jnterpreted,WhiCh raised some 

confusion relating to payment of S,D.A., the Government of 

India brought out a clarification to remove, the ambiguity of 

dum dated 14th December, 1983 by the 
the earlier office memoran  

offIce memorandum dated 20th April, 1987 and also extended the 

Nicober and LakshdWeeP Islands. According 
benefit to Andamafl  

to this clarification for. the a
nctiOniflg of 0D.A. 9  the all 

India transfer liability of the members of any service/cadre 
/GrOUP of posts has to be determined 

or incumbents of any postS  
cruitment zone, promotion zone etc 

by applying the test of re 	
4 

j.e. whether recruitment to the service/cadre/posts has been 

made on all India basis and whether promotiOn is also done on 

the basis of all India zone of promOtiOn based on common 

senioritY for, the service/C*e/p05ts as a whole. Mere clause 

in the appointment order that the person concerned. is liable to 

be transferred anywhere in India does not make him eligible for 

the grant of S.D.A. 

page 	.o. 
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Thereafter, a number of litigatiOns came up 

1egin9 the o _paent/t0PPage of payet of .  S.P.A. to 

certain classes of employees whoWere not coming within the 

zone of.consideration as stated in the off ice memorandum 

dated 14th December, 1983 and 20th April, 1987. The 

Hon'ble Supreme Court in Civil Appeal No.3251/93 vide judgment 

dated 20th September, 1994 held that the benefit under the 

12.1983 read with office memOrdfl 
office memorandum dated 140 

- 

..dum dated 20.4.1987 are available to the non_residents of 

Noth Eastern Region and such discrimination denying the 

benef it to the residents civilian employees of the region is 

not violative of ArtiCle 14 and 16 of the COflStjtUtlOfl of 

India. It has also been held that as per the office memOrarithlm 

dated 20th April, 1987 the 	
wo4c:, n be payable merely 

beôauSe of the clause in the appoiflteflt ordr to the effect 

that the person concerned is liable to be transfered anywhere 

in India. Ac cording to another decision dated 7th September, 

1995, the Hon'ble Supreme court in Civil Appeal No.e2088
213  

held as follows :- 

"it appears to us that although the employees 

of the e ØLogiCal Survey of India were initiallY 

appointed with an All India Transfer LiabilitY, 
policy 

subsequentlY, 	
overnmentof India framed a  

that Cla 	
es shou C and D employeld not be 

transferred outside the Region in which they are 

employed. Hence All India Transfer Liability 
no 

longer continues in respect of GroupC and D employees. 

In that view of the matter, the Special Duty Al1'JflC 
paab1e to the CentraL Government employees having All 

India Transfer Liability Is not to be paid to such 

of e•oiOgiC81 Survey of India 
group C and D employees  
who are residents of the ReiOri jwhich they are 

posted 4 ,. 



posted. We may also indicate that such question 
has been considered by this Court in Union of 
India and others Vs - S. Vijay-3kumar and others 

(1994) 3 SC 649." 

8, 	This Tribunal in.O.A.No.75/96 (Hari Ram. and 

others - Vs - Union of India and others) vide judgment 

.daed 4th January, 1999 held that the S.D.A. is not payable 

to those employees who are residents of the North Eastern 

Region. In persuance of the Supreme Court judgment the 

Government of India took a policy decision vide office 

rnèmorandumNO.11(3)/95-E-II(P) dated 12th January, 1996. 

According to the respondents, the applicantS No.3 and 4 

and those in Annexure- 1 1 1  are resident of North Eastern 

Region and are locally recruited in the region and they do 

not have all India transfer liability although the list 

• does not indicate that theseemployeeS are either residents 

of North Eastern Region or they belong to some other 

• region outside the North Eastern .Re'gion and. pposted from 

outside the region as per the office memorandum dated 14th 

December, 1983. In view of the instructions contained in 

the office memorandum dated 12th January, 1996, no s.D.A* 

has been paid after 31st January, 1999. 	It was proposed to 

recover the amount already paid after 20th September, 1994 

to 31st January, 1999. No recovery has been effected by them 

so far, In view of the aforesaid legal position, the O.A. is 

miscOnceved and cannot sustain in law. 

Heard both the learned counsel for rival contesting 

parties and perused the records. 

page 10 .'.. 
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10. 	The question for consideration before us is as to 

whether the applicants are entitled for the payment of 

S.E.A. and i -f not, whether the .recovey V Of the amount 

of S.D.A. already paid to them beyond 20,9.1994 is to be 

effected. The issue relating to the grant of S.D.A. has 

been considered and decided by the Hon.'ble Supreme Court 

in Union of India and others Vs. — S.Vijayakumar.. and 

others,, reported in 1994 Supp (3) ScC 649., The Hon'ble 

Supreme Court in that case has held as under ; 

"We have duly considered the rival submissiOnS 

and are inclined to agree with the cofltéfltlOfl . V  

advanced by the learnedAdditi0fla1S0l1tI' General, 

Shri Tuisi for two reasons. The first is that a 
close perusal of the two aforesaid memoranda, . along 

with what was stated in the memorandum dated . 	 V  

29.10.1986 which has been: quot.edin the memorandum 

of 20.4.1987, clearly shows that allow ance in questiOn 	Vt 

was neant to attract persons outside the North—Eastern 

V 	
RegiOn to work in that Region because of inaccessibi- 
-lity and difficult terrain. We have said so because 
even the 1983 memorandum starts by saying that the 

need for the allowance was felt for "attracting and 
retaining" the service of the competent officers for 

service in the North Eastern Region. WentiOfl about 

retention has been made because it was found that 

V 	
incumbents going to that Region on deputation used to 
come back'after joining there by taking leave and, 
therefore, the memorandum stated that this period of 	

V 

leave would be excluded while counting the period of 
tenure of posting which was required to. be of 2/3 	 V  

years to claim the allowance depending upon the period 
of service of the jncurnbe.nt.the 1986 Memorandum makes 
this position clear by stating that Central Govern-
-ment Civilian mp1yoeeS,Wh0 have All India Transfer 

V 

Liability would be granted the allowance "on posting 
to any station to the North Eastern Region". This 

c 
V 	. 	 V. 	

aspect... 
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aspect is made clearbeyond doubt by the 1987 
Memorandum which stated that allowance would 
not become payable merely because of the clause 

in. the appointmentorder. relating to All India 
Transfer Liability. Mei'ely because in the 

Office Memorandum of 1983 the subject was mention-
-ed as quoted above is not be enough to concede 

to the submission of Dr.iosh." 

The position has been further clarified by the Supreme Court 

vide their judgment in Union of India and others - Vs - 

Geological Survey of India Employees Association and others 

passed in Civil Appeal No.8208-8213 (arising out of S.L.P. 

• Nos,12450-55/92) as stated in para 7 above . 

II. 	In view of the critria laid down by the Hon'bie 

Supreme Court in the aforesaid judgments, the applicants 

are not entitled to the payment of S.D.A. as they 

are resident of North Eastern Region and tey have been 

locally recruited and they do not have all India Transfer .  

Liability. As regards the recovery of the amount already 

paid to them by way of S.D.A., the HOn'ble Supreme Court 

in the aforesaid judgments has specifically directed that 

whatever amount has been paid to the employees, would not 

be recovered from them. The judgment of the Supreme Court 

was passed on 20.9,1994 but the respondents on their own 

had contInued to make the payment of S.D.A. to the appli-

-cants till 31.1.1999. The orders have been passed by 

the respondents to stop to payment of S.D.A. only on 

12.1.1999. The order passed on 121.1999 can have only 

prospective effect and, therefore, the recovery of theS 

already paid to the applicants would have to be waived. 

pagel2... 



ed above, the O.A. Is partly 

allowed and the respondents are directed that no recovery 

would be made by them of the amount of S.D.A. already, p83.d 

to the applicants upto 31.11999. In case any amount on 

account of payment of S.D.A.has been recovered/withheld 

from retiral dues, the same shall be refunded/released to 

the applicant4 immediately. 
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