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IN THE CENTRAL ADMINISTRAT&VE TRIBUNAL
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. . . ,

ORIGINAL APPLICATION No”149 o 1999,
iAND 17 OTHER GRIGINAL APPLICATIONS)

(34

08,727, 21428” dnd 234 of .2000)

Date of decision .~ December, 22, - 2000.
THE HCN'BLE MR« JUSTICE D.N. CHCWDHURY, VICE-CHAIRMAN

THE HCN'BLE MR. M.P SINGH ADMlNISTRATIVE MEMBER.

l.

Sri Badal Ch Dey,

"~ President,

- Ordinance Depot Civil
;rWorkers' Unlon,
“Masimpur,

Ordinance Depot Civil Sy
Workers' Union,
Masimpur, P.O. Arunachal, 4 o S

. Dist Cachar, Assam.
2{

" P,0, Arunachal,
. Dist Cachar, Assam.

,3';:.

Srl Badal Chandra Dey,
Son of Late Birendra Chandra Dey,

"‘Vlll Badarpur Part-II,

: 54-;6

P,O, Nij Jaynagar,
(v1a Arunachal),

" Gachar, Fin 788025.
'Sri’ Salim Uddin Barbhuyan,

Son.of Late Abdul Hakim Barbhuyan,
Vlllage-Uzam Gram,P.O,Nij Jaynagar,.
~ (via Arunachal) Dist Cachar,Assam.

';(Appllcant Nos.3 and 4 are effected
- members of the aforesaid Association
.working under No. '} Det 57 Mountain

Division, Ordinance Unit as Ma zdoor).

. By

l.

| - ABBLICANIS'
Advocates Mr. J. L, Sarkar, Mr. M. Chanda,
Mrs S. Deka and Ms U. Dutta.

- Versus =

Union of India, | .
Through the Secretary to the Govt

‘of India, Ministry of Defence,

New Delhia

N Q;i\’//// ' contd ...
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2! Officer Commanding,
57 Mountain Division,
. Ordinance Unit, :
. G/o 99 APO.

3.) LAO (A)
.Silchar, Masimpur Cantonment

. No,1 Det 57 MOuntaln D1v151on,
'G/0 99 AFO.

By Advocate Mr. B.C. Pathak, AddL. C.G.S.C.

JUDGMENT

p, SINGI, MEMBER (ADNNQ) -

Ma-. 9 .

By filing this O.A. under Section 19 of the
Administrative Tribunals Act 1985 ﬁhe.applicants have
challenged the 1mpugned order dated 12th January, 11999
‘whereby the special (Duty) Allowance granted in the light
of ‘the Office Memorandum No.20014/3/83°c.1\l dated l4th
December, 1983 and Office Memorandum No.F.No. 20014/ 16/
86/E.IV/E. TI(B) dated lst December, 1988 is now sought to
be recovered by the respondents, The applicants have

| sought rellef by praying that the Office Memorandum dated -

-';thh January, 1996 (Annexure-4) and 12th January, 1999 .

»(Annexure-s) be quashed and set aside and the respondents

abe dlrected to continue o pay S D A to the ‘members of-
the appllcant association in terms of 0, M dated l4th
December;-l983, lst December, 1988 and 22nd July, 1998.
The applicants have also soughl direction to the
respondents not to make anQ recovery of any part ofvS.D,A.

already paid to the members of the applicant .association.

QESVL’f1~f’”/// - page 3 ..o
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. 2, The cause of actioh; the issues raised and relief
sought for in this O.A. are same as raised in O.A, No,217/
F ‘(All India Central Ground @ater Board Empioyees Associa-
-tion, North Eastern Reglon Central ‘Ground Water Board,
,Tarun Nagar, Guwahati-5 and others - Vs = ‘Union of India and
others), (2) 0. A. No.274/98 (Sri Dulal Sarma and others -Vs-
Union of India and others), (3) O.A, No,18/99 (National.
Pederation of Postal Employees Postmen and Gr.D = Vs = Unlon
of India and others), (4) 0.4, No.21/99 (Makhon Ch. Das and
élothers - Vs - Union of India and others) (5)‘0;A.;N05282/
JiZOOO (Rab1 Shankar Seal and others - Vs = Uhion'of India and
"others) 6)0. A No., 223/99 (Shri K. Letso and others - Vs_.~
Union of India and others), (7) O. A. No. 208/2000 (Krishanlal
‘Saha and others = Vs - Union of India and others), (8)’O.A;
' No523/99 (Ordinance Mazdoor Union and another = Vs = ‘Union |
. of . India and others), (9) O.A. No .24/2000 (Ramani
hBhattacharyya - Vs = Union of India and others), (10) O.A;
._'"No 21/2000 (Sri Louis Khynem and. others = Vs - ‘Union ‘of
"';Indla and others), (11) 0.A. No.428/2000 (SriT Anmed.
;i:vand others - Vs - Union of India and others), (12) 0.A,
e§9,297/98;l(8;swaj1t Choudhury and others = Vs - .Uhion'of
‘India and others), (13) O.A. No.380/99 (Smt. Sanghamitra
ighoudhury and others = Vs - Union of India and others),
,(l4) O:A.‘No.296/98 (Dwijendra Kumar Debnath and others - Vs =
'Union of India and others), (15) O.A. No.187/98 (All Assam
_,M.E S Employees Union and another - Vs = Union of Indla and
B others), (16) 0.A. No,234/2000 (Gautam Deb and others - Vs - .
" Union of India and others), (17) O.A. No.BL/980o (Sri N:Ltya
Nanda Paul = Vs = Umon of India and o’r,hers) and (1.8) 0.A.,
No 84/2000 (Subodh Ch Gupta and 56 others - Vs - Union of
India and others). We, therefore, proceed to hear all the



cases together. Among‘these'O.As, O;AQ_N0.149/99,is,to bel
~treated as a leading case and the orders passed in this

0 A. shall be applicable to all other aforesaid 0. As.

3. The brief facts as stated in 0.A. No. 149/1999 are
that the appllcant No. l is an assoc1at10n of - Group DY
‘employees representing l55 persons working under the Officer
Commanding No.l, Det, 57 Mountain Division, C/O 99 AFO. The
applicant No,2 is the President of the afOresald assocratlon
and the applicant No.3 and 4 are the affected members of the
said association. They are civilian Governmentkemployeesv
working under the Officer Commanding of the aforesaid Mourtaln
V_Dlylsion. |

45

to the Central Government civilian employees serving in the

The Government of India granted certaln faCIIitle%

States and Union Terrltorles of North Eastern Region vide
 Office meorandum dated l4th December, 1983. As per clause
II of the said memorandum, Special (Duty) Allowance was '
granted to the Central Government civilian employees who
have all India transfer liability on postlng to any station
'Ain the North Eastern Region., The respondents after being
-.satlsfled that all the members of the said Association who
are civ111an Gentral Government employees are saddled with
all India transfer liability and are, therefore, entitled
to S.D.A, in terms of the office memorandum dated l4th |
December, 1983, and office memorandum dated 1st December;
' L1988.*fne Special (Duty) Allowance was accordlng/y granted
to the members Of the appllcant associatlon.ﬁthe ReSpondent

‘NoJ3 issued the impugned order dated thh January, 1999

Q;g\u////n ‘ wherein o..
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wherein it is stated that in view of the Supreme. Court
‘::judgment the persons. who belong to North Eastern Reglon ,_'
_ﬂwould not be entitled to S D A._but the said allowance would
”ibe payable only to the employees posted to North Eastern '
:3Region from outside the region. All the industrlal
'persons working also fall within. the'same-categoryAand;tio
_further requested to submlt a list of employees snowing
permanent residential address for verlfication for entltlement
~of S.D, A., It was fugzher instructed to start recovery in
respect of the employees Who belong to North Egstern Reglon
| with effect from 21.9.1994 in. jpnstalments. As such, the
| appllcants apprehend that in view of the 1nstruct10ns'issued
_through impugned 1etter dated 12.1.1999, . the respondents may :
’fstart recovery of S.D. A. from. the Pay Bill of Nay, 1999. The 5
| qctlon of the respondents to stop the S D A. to the members |
of the applicant association is without any show cause notice .

“and without following the principles of natural justice.

'5- . Gaan enquiry made by the applicants, they came to.

. know that the Government of India while issuing the>office
fz:memorandum dated 12th January, 1996 clarified the pos;tion
"~ regarding the entitlement of s.D. A In 'para 6 of the said
-’foffice memorandum, it is stated that the Hon'ble Supreme
Court in the judgment dated 20th September, 1994 (in ClVll
"'Appeal No?328l of 1993) upheld the submission of the Govern=-

=ment civilian employeeé?{ﬁzgo have all India transfep

: liability are entitled to the grant of S.D. A. on being
. posted to any statlon in the North Eastern Region from out51de

‘:'the region and S.D. A. would not be payable merely pecause Of

wb ~ ' . 'the clause ) o ‘
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'the clause in the appoﬁntment order relatlng to all India

Eiansfer liablllty. It is also stated that the Apex Court
.ad#o added that the grant of this allowance only to the
officers transferred from outside the region. ‘would not be
vielative of the pr0v151ons contained in Article 14 of the
‘_‘Constltutlon as well as the equal pay doctrine., The Hon'ble‘
Supreme Court further directed that whatever amount ‘has '
"already been paid to the respondents or for that matter to’
' other similarly situated. employees w0uld not be recovered
' from-themﬁ But a contradlctory view has been taken in regard
to recovery of the special (Duty) Allowance from the appll-
_=cants vide para 7 of the of fice memorandum dated 12th
tJanuary, 1996. The relevant para 7 of the office memorandum

. ‘ ( ’/
dated 12th January, is 3s follows =

- nIn view of the above judgment of the Hon'ble
Supreme Court, the matter has been examined in
consultatlon W1th the Nhnlstry of Law and the
following decisions have been taken ¢
‘1) +the amount already paid on account of -SDA to
the 1nellglble persons on or before 20.9: 94 will
. be wbxved & : : :

ii) the ‘amount’ pa1d on account of SDA to 1ne11g1b1e'

““persons after 20.9.94 (Whlch also includes ‘those - )
casesiin respact. of which the allowance was pertalnlng -
to the perlod prior to- 20.9.94 but payments were
made after this date i. e, otoa) will be recovered,"

| 6# . According to the applicants, the Hon'ble Supreme
"court keeplng in mind the possible hardship to the low paid
'employees dlrected not to make recovery of the S.D.A. which

ié-already paid to the employees. After a lapse of

| | considerable ..



considerable period, the respondents have now sought to
“ recover the amount of S.D.A, paid to them after 20.9.1994.

--,'ng,grieved by this, they have filed this 0.A. seeking

;olief as mentioned in Para-l above.

a,6;2, - The respOndents'have contested the case and stated

in their reply that in order to retain the services of c1v111an

enployees from outside the North. Eastern Regxon, who do not

like to'come to serve in the North Eastern Region being &
,cdlfflcult and inaccessible terrain, the Ggovernment. of India
b_brought out a scheme under the office memorandom dated lath

-

: December; 1983 thereby extendlng certain monetary and other

beneflts including "Special (Duty) ) Allowance" (in short.SDA){
While the provisions of the office memorandum dated l4th |

.December, 1983 were wrongly in+erpreted which raised some

: confusion relating to payment of S.D.A., the Government of

India brought out a clarification to remove the amblgulty of
the earlier office memorandum dated 1l4th December, 1983 by the
office memorandum dated 20th April, 1987 and dlso‘extended the;
benefit to Andaman, Nicober and Lakshdweep Islands. According

' to thls clarification for. the sanctioning of S.D. A., the ‘all.
India transfer liability of the ‘members Of any_service/cadre"

“or incumbents of any posts/Group of. posts has 1o be determined

Hby applying the test of recruitment zone, promotion zone etc..
i.e. whether recruitment o the service/cadre/posts has bcen
made on all India basis and whether promotion js also done on
the basis of .all India zone of promotion based on common

seniority for the service/cadre/posts as 3 whole. Mere clause

' in the appointment order that the person concerned i$ liable to

not make him eligible for

pe transferred anywhere in India does
|

the grant of S.D.A.

page & .4



7.  Thereafter, 3 number of litigations came up
challenging the non-payment/stoppage of payment of S. DAA° to
certaln classes of employees ‘who- were not comlng wrthln the
zone Of consrderation as stated in the office memorandum
dated 14th December, 1983 and 20th April, 1987. T The
gHon'ble Supreme Court in Civil Appeal No. 3251/93 vide judgment
dated 20th September, 1994 held that the beneflt under the
office memorandum dated 14. 12’1983 read W1th offlce memoran-
-dum dated 20.4. '1987 are available to the non-resrdents of
North Eastern Region and such discrlmlnation denying the‘
benefitdro the residents civilian employees of the reglon is
not violétive of ATCticle 14 and 16 of the constltutlon of
India.. It has also been held that as per the of fice memorandum
. dated 20th April, 1987 the S.B. A. would not be payable merely
beCause of the clause in the appointment order to the effect
that the. person concerned is liable to be transferred anywhere
1n Ind:.a. Accordlng to another decision dated 7th September,
1995, the Hon'ble Supreme court in ClVil Appeal No.8208-8213

held as follows 3=

n{t appears to us that although the employees

of the Geodogical Survey of India were initially
appointed with an All India Transfer Liability”
subsequently, Government - of India framed & policy

- that Clab&g G and D employees ! should not be
transferred outsrde the Region in Whlch they are
employed. Hence All India Transfer Liability no

- longer contlnues in respect of . Group C and D employees.
In that view of the matier, _the Special Duty Allowance
payable to- the GCentral ‘Government- employees having All
India Transfer Liability is not tQ be paid to such

- group G end D employees of Geologlcal survey of India

who are residents of the Regron in which they are

M/ . - pOsted éo o';



posted, We may also indicate that such question

has been considered'byrthis'Court- in Union of -

India and others:= Vs - S, Vijayakumar and others .
- (1994) 3 SCGC 649,"

,‘Bf' _ This Tribunal in O.A, No.75/96 (Hari Ram and
w'othérs - Vs = Unlon of India and others) vide Judgment
dated 4th January, 1999 held that the S.D.A, is not pavable
- to those employees who are residents of the North Eastern
ﬁegion. In persuance of the Supreme Court judgment, the
V,GOVernment of India toak E policy decision vide office

"Fmemorandum No,11(3)/95-E-II(B) dated 12th January, 199.

'-'According to the respondents, the applicants No.3 and 4

' fand those in Annexure—'l' are resident of North Eastern

H?‘Reglon and are locally recruited in the region and they do’
.'not have all India transfer liability although the list
: daes not indicate that these employees are either residents
of North Eastern Region or the? belong to some other
région’outside the North Eaétern.Regionfandappqsted from
: autaide the region as per the officebmemoxandum dated l4th
~ December, 1983. In view of the instructions contained in
ithe of fice memorandum dated 12th January, 1996, no S D A
has been paid after 31st January, 1999. It was proposed to
Hrecover the amount already paid after 20th September, 1994
- to 3lst January, 1999. No recovery has been effected. by them

';ﬂso far. In view of the aforesaid legal p051tion, the O, A is

-[’misconceived and cannot sustain in law.

'.”95”_’ Heard both the learned counsel for rival contesting

parties and perused the records.
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10, The questlon for con51deration before us is as to
;whether the applicants are entitled for the payment of
| S D.A. and if not, whether the recovery of the amount
of S. D A already pald to them beyond 20.9,1994 is to be
effected The issue relatlng to the grant of S D A has
been considered and decided by the Hon'ble Supreme Court
in Union of Indla and others - Vs - S, Vljayakumar and

others, reported in 1994 Supp (3) SCC 649. The Hon'blev

Supreme Court in that case has held as under H

®ge have duly considered the rival submissions
and - are inclined to agree with the contention -
* advanced by the learned Addltlonal Solicitor General
Shri Tulsi for two reasons. The first is that &
. close perusal of the two aforesaid memoranda, ‘,alongﬂ.'
with what was stated in the memorandum dated
' 29,10,/1986 Whlch has been quoted in the memorandum
of 20.4.1987, clearly 'shows that allowance in question
was meant to attract persons outside the North—Eastern
Region to work in that Region because of inacce551b:
T =lity and difficult terrain.  We have sald s0 because
- even the 1983 memorandum - starts by saying that the
need for the allowance was felt for “attracting and
.'retaining the service of the competent officers for
service in the North Eastern: Region. “Mention about
retention has been made because it was found that
incumbents going to that Region on deputatlon used to
come back-after j01n1ng there by taking. leave and,
therefore, the memorandum stated that this period of
| leave would be excluded while counting the period of
tenure of posting which was requlred to be of 2/3
years to claim the allowance dependlng upon the period
of service of ‘the incumbent. “The 1986 Memorandum makes
this position clear by stating that Centrdl Govern-
| ~=ment Givilian Bmplyoees who have All India Transfer
Liability would be granted the allowance ™on postlng
- toany station to the North Eastern Reglon“ This

- aspect ...



-are not  entitled to the payment of S.D.A. as they

| Liabiiity. As regards the recovery of the amount already

already paid to the applicants would have to be waived,

-1l =

aspect is made clear beyond doubt by the 1987
, Memorandum which stated that allowance would
' not become payable merely because of the clause
in the appointment'order.relating to All India
‘ Transfer Llablllty. Merely because in the
- Office Memorandum of 1983 the subject was mention-
-ed as quoted above is not be enough to concede
to the submission of Dr.Ghosh."

The position has been further blarified by the Supreme Court

vide their judgment in Union of India and others = Vs -
GeOIOglcal Survey of India Employees Association and others

passed in Givil Appeal No,8208=-8213 (arlslng out of S. L P,

 Nos,12450-55/92) as stated in para 7 above. ¢ e ERPI

11, In view of the critéria laid down by the Hon'ble

: Supreme,Court in the aforesaid judgments; the applicants

“are resident of North Eastern Region and they have been

‘localiy recruited and they do not have all India Transfer

paid to them by way of S.D.A., the Hon'ble Supreme Court y
. in the aforesaid judgments has specifically directed that |

whatever amount has‘been'paid.to the employees, would not
be recovered from them. The judgment of the Supreme Court

was passed on 20.9,1994 but the respondents on their own

‘:had contlnued to make the payment of S.D. A to the appli-
| -cants £ill 31.1.1999. The orders have been passed by
;‘fthe_;espondents to stop to payment of S,D.A. only on
i;lz.lfl999. The order passed on 12.1.,1999 can have on;y'

'tprospeétive'effegt‘and, therefore, the recovery éfkfhe‘SDA
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LZQ ~For the reasons recorded above, the O.A. 1s partly
allowed and the respondents are directed that no- recovery
would be made by them of the amount of S D A. already pald
to the appllcants upto 31.,1.,1999. In case any amount on
account of payment of S.D. A has been recovered/w1thheld
from retlral dues, the same shall be refunded/released to

the appllcantbimmed1ately.

The O.A, is disposed of with the above direction.

No order as to costs.

5q/~VICECHAIRNAN 3
Sd/MEMBER (R) | .
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