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 BARUAH.J. (V.C.)

In this- O.A. the- applicant has chellenged, the -

' Annexure A order dted 18/23-9-1997 suspéhding.him'on the

“ground of his. detention for a period.exceeding fortyeight

hours on and from 6.9.1997, and prayed for anjerdef to
duash the said order of suspension. . | | L
2.. The-facts afe:

The applicant, et the material time,’ wds‘,Chieﬁ

General Manager, . Task:  Force, ‘North ' Bastern -



o
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o
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Telecommunications, Région, Department of 'Télé¢om.'.The

| applicaﬁt was serving ip the Department of Te;ecommunica—

.- tions'as a Group 'A' official since December 1968 in

various capacities at . various places, - namely Bormbay,

.Ahmedabad and Madras. He had also worked in Saudi Arabia

on: deputation. He joined the! present post-' of Chief.

‘General Manager,  Task Force in Guwahati  in 'Séptember

1996. His case is that he has been serving the Department_

for almost thirty years'with unblemished record:

T3 "On_6.9.1997 the applicant wéé'arrésted'at.Bofjhaf.‘

¢

Airport ‘and on the basis of an F.I.R. filed by the

Executive Magistrate, Kamrup in Azara Police Station, a

case was registered being Azara Police ‘Station Case

'No.74/97  under Section  7/13(1)(e) Prevention - of .

Corruptibnl.Act, 1988, on the ailegatibn thét Indian
cuffency Eamounting to Rs.25,31,200/- was found in his’

luggage. According to the F.I.R. this amount was received

by him from five contractors.

4. . As- pEI”Vthea”AnnéXUre:”A»'Qfdér*tdatea 18/23&9%1997-.
issued by _the Government of India, ,Miniétry of
Commqniéation, Department of Telecom, the applicant was

deemed..to have béen suspended'wifh effect from the date

~of his detention, i.e. 6.9.1997 under the proviSion of

Rule- 10(2)(a) of the CCS(CCA) Rules, 1965.. He remained

under 'suspension till the date of~<filing~ of this

application.

5. ~ The contention: of the applicant. is that during

investigation by the AssamlPolice'noﬁhing,incriminating

could be found out against him. However, the authority

‘decided to hand over the matter to the Central Bureau of
Investigation (CBI for short) in the month ‘of February

“‘1998 for further investigation. Pursuant to that the CBI

registergg a case as RC 5(A)/98 dated 11.2.1998.] The
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investigation has not yet been concluded: According'td

the applicant nothing has.yet been-found against him.-.The

applicant . has' further stated that the Special Judge,
Guwahati, by order dated 30.9.1997, i.e. about two weeks
after his arrest, granted him bail with certain

conditions.

~

6. The applicant -being aggriéved by and dissatisfied
with the order of suspension submitted a representation
dated 3.11.1997 before the 2nd respondent- The Chairman,
Telecom Commission, New Delhi with a copy to the 3rd
respondent- .Tﬁe Senior Deputy  Director Genéral
(Viéilancé), New Delhi, prayiﬂé for revocation of the
order of_suspension. Ho&éver nqtﬁing was done in respect
of the éa%d represéntation., thereafter, the applicanf
submitted yet another representation dated 23.12.1997
before the 'Minisﬁry4 of Communication, Government = of
India, praying intér alia,'for'revocation of the ofder of
suspensiqn. About nine month ;ftéf the filing of second

representation, the applicant was served with Annexure E

. Memorandum dated 24.8.1998 by the Government - of India,

Ministry . of Communication (Department of
TelecommuniCatiOns). This ‘memorandum was issued by the
Assisfant. Director General (Vigilance &) inforhiné the
épplicant that his repreéentation dated '23:12.1997 had
been carefully considered by the President and . found

no justification for revocation of the order of

suspension. The applicant was further informed that his

headquarter during the period of his suspension was

shifted from Guwahati to Gaziabad. On receipt of Annexure
E Memorandum, the applicant submitted Annexure F letter

dated 7.9.1998 to the 2nd respondent requesting that his

Headquarter........

L



Héadquarter‘migpt be retained in Guwahati in Vigw‘of the

._ongoing\investigation'byn_the CBI for which his preséncé'

would be required in Guwahati. Besides, he further stated

vthét in view*cni the'éoﬁdition.impééed‘aﬁrtﬁe timéqu“‘
grénﬁing him bail the Speciai'Jﬁdge imposed é%hditidﬁvfhatz'
hef@hould be;avéilable in Guwahati for the inVestigation.i.
'The applidantlalso submitted Anﬁexure G representation

dated . 9.9.1998 before the .2nd respondent 4praying- for

réevocation of his order of suspension. However, nothing

was done. Hence the preéenf applicatioh.

7. According to the applicant continued suspension
has become ' a source ' ofv harassment-,tof him. Tﬁough

‘suspension itself is not - a punishment, in the pfésént

.case, aébntinued suspension aﬁounts"t01 bhnishmeﬁt. The
_fupther'cbntention.of the-applicant is that pheuorder-ofA
suspenéioh ié being allohed to"continﬁe without ahy valid.
reason and contrary to fhe rules and thereby heihas been -
‘ _depfived of his legitimate dues. It has also_affected hisr

reputation. According to the applicant the continued

suspension cannot be said to be for .administrative

reasons and in the interest of public service. It has,,
therefore, become a weapon  of harassment. With the

supsistence allowance it is extremely difficult for him.

to meet the requirements of his family. No effort has

ibeen made by the authority concerned to take immediate.’
‘steps for cohclﬁgion of ‘the investigation. Two yeats'haye

already elapsed. The applicant ‘has further chntendedh

that, to the best of his 'knowledge, nothing has been

found against him, solﬁar.‘The applicant .states that a

.casé of this nature should nét faké more than six months
from tﬁe.'aate  of' regiétering 'tﬁ¢77ga5e against the
“applicant. rThe continuéd suspension is ‘kabsblutely'
»arbitréry'wiﬁhout juétificatibn. TQ?_;ppliCant,feels Ehét'

completion 1is 6nly a ruse to harass ‘him. He further’

XZL;//- contends....

L Skt
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.contends:that-he is absolutely'innocent,“inasmuch-as:the
'anount recovered - from -his possession’ actually' did ‘not

”-belong to him, but to a businessman of Arunachal Pradesh,

who . had no'official dealings with him. The appllcant has

further stated that the- sald bus1nessman already flled a ';‘

petition before:the Hon'ble Gauhatl_ngh Court cla;m;ng-
his money.back. It is'also contended that the polfce aid.

not find any 1ncr1m1nat1ng ev1dence against him. The CBI

“has already collected all the materials whatever was
"poss1ble. So there 1s*no.danger‘of_tamperlng‘WIth the

' ‘evidence if the ‘order of suspension is reVOked; Under the

present circumstances continuance of the suspension order .

is illegal, arbltrary and contrary to the relevant rules

and Government 'instructions and gu1de11nes issued from
L3

tlme to time. Therefore, thls Irlbunal should“quash the

. ) .. ’ . . . [ '.»- .
order of suspension and reinstate him in his 'service.

~ -

‘8. In due course the respondents haVeAfiled'written

statement refut1ng the claim of the appllcant. 'In7~the

written statement the respondents have 'stated that the

1

case was 1n1t1ally 1nvestlgated by the Assam State Police

]

' and~later'on, it was. handed over to the CBI for further

1nvestlgatlon whlch was - under progress. " The respondents~

haVe further stated that ‘the representations dated -

7. 9 1998 and 9 9 1998 were under cons1derat10n of the

competent.authorlty 1n.consultatlon with the CBI.wh1ch

’

‘was investigating "into the’ case. However, before the

decision could be conveyed to - the appllcant, the-

vapplicant”has‘approached this Tribunal. Accordlng to the
' respondents the present appllcatlon is prematuret. A
'9ﬁ" 4 We heard both 51des. Mr C. Baruah, learned counsel".i

for the appllcant submitted before us that the prolongedﬁﬁ‘

pendency'of the crlmlnal-lnvestlgatron by the CBI was

contrary to law. Accordlng to him- under Sectlon 6 of ‘the

Delh1 Spec1al Pollce Establ1shment Act, 1946, the CBI. has;

- ﬂzl,%/*’ _.no.r...j
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no-powerp authority and_jurisdiction in any'area'ofithe..'

State to .make investigation without the consent of”the'

~

State Government. Therefore, the investigation into the
-case by ‘the CBI could haye commenced only after‘

© 22, 1.1998. Accordingly the CBI started the 1nvestlgatlon

by lodglng the FIR with effect from 11.2. 1998 Wlthout

there- being any spec1f1c order from the State Government,

’
’ L]

‘or from the court the State Police had no authorlty and

power to hand over the entire orlglnal case dlary to any

'authorlty 1nclud1ng the CBI. On 4.10.1997, the 'Dir‘fe'cto'r

N

General of Pollce dlrected the Deputy Superlntendent of
P011ce (Clty) to hand over ‘the entlre orlglnal case‘dlary
to;the CBI. Accordingly; on 16.10. l997f.the DSP (Clty)
handed over the entlre case dlary to the CBI through the

Offlcerhln—Charge, Azara Police Station. .No:‘Investlgaf

tion in the matter was pending before. the Pollce w1th-_

effect from l6 lO 1997.. By saylng s0 Mr Baruah wanted’ to
show that at least there was no investigation 'pendi'ng
durlng the period from handlng over the case by the Assam

Pollce and’ the commencement of ‘the” investigation by the.

CBI and in th1s period the order of suspension could not

e

have continued._The further‘contention of Mr Baruan;was

13

that the appIicant was suSpended‘undervthe proviSioné‘bf{"

Rule lO(2)(a) and not under Rule lO(l)(a) or Rule lO(l)(b)

of 1the ces (cca) Rules,' 1965 Mr Baruah drew “Ourn

attention to Clause l(d) of the Clrcular No 201/43/76—

-DISC,II "dated 15.7.;976. A per;the;sald’clauSeﬁwhen;a

an‘ officiaIV'isr deemed  to have' been"placed' under
suspen81on under the’ provisions. of Rule 10(2) of the CCs

(CCA) Rules, 1t is the duty of ‘the authorlty to decide_

- whether the continuance of the. off1c1al under suspen51on-

~

‘is absolutely necessary or not as soon as he is released

from pollce custody. No such effort was made by theow'

T C 0 authority...

BN
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‘authority concerned, at 'leasty Mr BarUah' Stated{'\the7'
lpleadlngs do not 1nd1cate any such. If'the“' period”of

'suspen51on had already exceeded the 11m1t of three months -

and 1f the competent authority found no justification to
{ h

revoke'the suspens1onr he should have'immediately»made a

report to the next higher authority g1v1ng details ‘of

1

’}justification for keeping the official under suspen51on.‘

As per clause . (3) of the said c1rcular all .cases of

suspens1on should be .reviewed regularly, particularly
where the officials have been under suSpenSion for"more
than the period prescribed and 1fo1t ‘was ' found that an

off1c1al can be allowed -to resume duty by transferring

v,

'him from one post to another, order should be passed for

5

revoking the ‘suspensiOn. 'Mr Baruah " also drew our

attention to-another Circular No.G.I. M.H;A;;No.22l/l8/65‘

AVD | dated ' 7.9.1965. As per this circular  if the .-

inuestigation”is likely to take more time, it should be

considered'whether the suspension order c0uldnbevrevoked

and the officer be permitted to resume duty. If ‘the

presencefof'the'officerfis"considered detrimental.to the
collection = of evidence or. 1is detrlmental to take
‘ . . i - L

evidence, he may be transferred to another post.: Mr

Baruah further submitted that the applicant,was suspended

_on 6:9;1997 under Rule-lO(Z)( ) -of the CCS *(CCA) Rules'

and after expiry of the period of three months therefrom,.

3

i.e. on 6. 12. 1997, the order of - suspens1on ought to have-

been rev1ewed by the competent authority and in that case-

4 .

it wouldlhave appeared that no 1nvestigation was pendingi

or continuing against the_applicant either by_thedState:.‘
Police or'by the CBI, at leastwduring the periodtfrom
handing o;er. the case vby ,Assam Police- till',thev"CBI"

commenced investigation and ' -there ~was .no reason,

‘whatsoever, to kKeep the applicant under deemed

suSpension under -Rule 10 (2) (a) of the - CCS'(CCA)

Rules,‘l965.r-According to. Mr Baruah the Appellate

4%/_ Authority....
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Aﬁthority also did not consider ‘this éspect of thefmatter
and the apglicant's represéntatioﬁl was disposed of
mechah.icéllg by order dated 24.8.1998 holding"that- the
:authoritY'did nét find any.jUStifiCation.fo; révocatioﬂ‘
of‘thé'suspeﬁsion £or the present. THe=lea%ﬁed ¢dhnsei'
vfof the applicant.rélied'oﬁ1&nother Circuiar ﬁg;35014/9/h

76-Estt(g)-dated 8.8.1977. As per this‘circuiér whefg a
Government servant who. has been deemed to be"uhderm
PSuspéngion due.. to deténtion ' in ‘police.' custody
~erroneously or:without.gny basis and therééfﬁer reléaséd
without proceedings having been launched, the competent
authority shéuld considef“thaf aspect of the matter ét
 thé time of review of suspension and réinstatemen£-of the .
qfficial; In all such cases, the deemed suspension under
Rule 10(2) may be revoked from the date the caﬁse;of ﬁhé
;uspension,cease tb exist, i.e. the Goverﬁmenﬁ.servant is

released from pdlice custody without‘ any prosecution
having been'launched..Mr Baruah fﬁrther submitted thét'
delay . 'in inveétigatipn by ‘the CBI with effect “from
11;2;1998‘could not be a ground for keeping thé applicént

udner. deemed suspgnéipn under provisions of Rule 10(2)(a)

of the CCS (CCA)- Rules, inasmﬁch as Athé, CBI nevéf,
agrested and .detainea the applicént for mofé than

fortyeighfithurs ,in théir, custody. Mr Bafuah_ further

contended3tha§'peﬁdency_of an investigation cannot be a
ground for keeping a Apérsonl_under deemed suspension;

inasmﬁch aé because of'the pendencyiof the'inveétigation

. for more than thrée months the question of reviewzwéuld

‘come. Hdweyer, this was not done in complete disregépd to

the rules and Government instructions.

lb.v Mf A. Deb.qu, learned Sr. C.G.S.C., on tﬁe otherv
hand, refuted the claim of”the_learped counsei for thé

applicant. In his'reply he submitted that'pn the basis of

)@L/’ . the.o.s



the  representation of the applicant a reference was made -
to the CBI as to-whether -they ~had ~any reservation for
revocation of the order of suspension. The CBI had"

intimated that according to their information, all major

. contracts were  awarded to various parties with the

approval of .the:'applic&nt and the . case had wide
tamification in the whole of North Eastern» Circle and

investigation would have to be carried out at the

applicant's native place also. The CBI did not récommend'

revocatioh of the suspension. The CBI-.also recommended

transfer of the"appiicant ‘to a far off plécei'as his’ °
pfeéen¢e.zat‘ Guwéhati 'might hamper ﬁhé’ iﬁvéstigation.
Accofdingiy, with the approvél of'the coﬁpetent aUtHority}
ﬁﬂe' headquarpers: of jthej-appliéant ‘was chéhged from
Gﬁwahati to éhaziabad. in- public intérest.  M? Deb Roy

further submitted that the subsistence allowahéé'payable

to the applicant was also reviewed and enhancedipo 75% of

the initial. amount.: Mr Deb Roy also submitted that the..

.representétioﬁ;_of_ the . applicént"datéd 23.12.1997 ~fdr‘

revocation of the order of suspension was rejécted by the.

o

' qompéténtv authority byv. Memorandum dated ,24.8ﬁl9§8,;.
Annexure’ A to the written submiésion, and\i# was”again
reviewed by Memorandum dated 18.9.1998, Annexu;e/Blto the -

'.yrittén .submiséion;‘ Aécordiné to Mr Deb( Réy; the. order

fghanging{;the ‘headquarter. of the applicaht).could not be

implemented as the Sbecial Judge, Guwahati, had restricted”
his movement outside Guwahati while granting bail to the

applicant. Mr Deb Roy'fufther submitted that §teps have.

'already‘béen takeﬁ by- the authority;fOr vacation of- the

order passed by-the‘SpeCial Juage, Guwahati_requiring the

appiicant to remain at Guwahati, so that the-applicant can

be. transferred.



‘." *

.';;ll}.aifOn.the-riyal contentions of'thé learned'dounselﬁfor

‘Tthe'parties; it: is now to ‘be seen ‘whether the contﬁnuedf“

R

'lorder of suspens1on can sustaln in law. It is true that;“”J

may be a .case under the prov1s1ons of the Preventlon ofj}ﬂ“

;Corruptlon Act, but that is a matter to-befdecided byythéﬁm":"

<,criminal court. Now, the questlon 1s whether the order of

suspens1on should be allowed to contlnue for an’ 1ndef1n1te-57v

e

'perlod.-Two ‘aspects are'to'be,cons1dered-here - (1) that‘a';

person is depriyed of'his full salary,aand-(QJ‘from:thej B

}records it appears that the appllcant is gettlng at least'

'75% of his salary wihout d01ng any work.xIt may not be'w

-

: proper in the 1terest of the State. It ls‘also true-thatvaf”
'person who is 1nvolved ln “such a case and.holdin§=ahvery”

,hidh post in the department may  be an. 1mped1ment “ih theik

”

1nvestlgatlon of the matter if he is allowed to. stay here.'

1 But,'whatever is to be done, it has to be-done under the

. f
h

" provisions of law* and Government of 1India 1nstructlons.."'

oo

}tcarry1ng such a huge amount of money may be 1llegal Ther@‘

,Merely,‘because there is llkellhood of tamperlng w1th thev”:

'5evldence may Anot be a valld ground for ycontlnuedi

. . suspension. Before we consider this aspect of theimatterf |

_ we'_feel' it will be apposite to look into szme'Iofe the .

vprovisions-'regardlng suspension.  Part IV ofj'Swamyfs

~ Compilation of CCS (CCA) Rules contain the provisions of

.suspension;”Rulele specifically relates to.the order of

’

'suspenSion.; , . S -
'12.‘_ 'As per Rule 10 (1) the appointing authority or any *
"authority . to. which it is subordinate ;or. the

':dlsc1p11nary authorlty orany. other authorlty empowered in

‘that behalf by the Pres1dent, by general or spec1al order;

Aymay,;.;.f;“
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may place a Government servant under suspension=

'

' (a)thefe a disciplinary proceeding against him is -

'contemﬁlatedroﬁ is pending; or

(aa) where, ' in the opinion of the. authority
aforesaid, he has engaged himself in activities

'prejudiciai to the interest of,the‘security.of;‘

the State; or

(b) where a case 'againsﬁ ~him - in respect of any
'erimieal offence is undegh“inveSfigation,
inquiry or trial. o , e |

!

Under sub-riule (2) of Rulé 10 a Covernhent Sefvant shall

be deemed to have beeh placed under suspensioneby an -order

H

L

of appointing;authofity-

(a) with effect from the date of'his'detenffdhfjif_

he is detained in Cuspody,,vwhether .en_ a

criminal charge or otherwise, - for a period

exceeding forty-eight hours;

'if, in the event .of a conviction for an

effence, .he is sentenced to a term  of

imprisonment exceeding forty-eight hours and is

not forthwith dismissed or - removed or -

¥

‘eempulsorily . retired conéequent'

conviction.

13 ", In the present case Rule 10(2)(a) is applicable

.t

inasmuch as the applicant ‘was detained - for more than

\

- forty-eight hours . from the date of detention, i.e.

6.9.1997. Therefore, the authority had, definitely, the

poWer‘ and jufisdiction. to place: the applicant under

suspension. Under suBlrule'S(c) of Rule 10, an order of

. suspension made or deemed to have been madé under this"

v L

1"

T - ’ Cr N ?:A: s f“.r;.'“v',_o”" ,‘:‘-;"T D e
- (b) with effect from the daté’ of his !conviction;/ s

A
-

to' ‘such .

[
PER
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rule may -at any - .time be modified or revoked by' the
authority which made of;is deemed to have made the order

or by any authority to which that authority is

. subordinate. As per sub-rule (5)(a) of Rule 10, "an order

of suspensibn made or deemed to haveAbeen made under this =

rule shall continue to remain in force until it is

modified or révpked by the authority competent to do so.

Again, under sub-rule (5)(b) of Rule lO,' wﬁere a,

Government servant is suspended or is deemed to have been
suspended (whether in connection with any disciplinary”

proceeding or otherWise), ‘and any other disciplinary

proceeding is commenced against him during the continuance

4

of thaﬁ‘suspension, the authority cqmpetent'to‘place him
undef,suspensioh may fof reasons to belreqorded by him in
writing,»direc; that the Government servant éhéll continué
to be undef‘suspension until thé termination Qf'all»or any
of such broceedings.“' o ;f”.‘ e U

14, Precisely, Rule .10 (5)(&L(bL(c)‘ authorised the

~authority to continue the order of'suspensionQ'Howevér,

there are Government instructions is this regard. It is a

]

'well established principlé' of . law .that the order of

éuSpension- is not a Kpuhishmeﬁt,-.éﬁt Sucﬁ ibfaefJ:éfﬁfhr
suspensibn may entail evil .consequences;, inasmuch.as under
continued suspension, an -employee is entitledlfo'fegeive;
élmost the entire salary,'namely about 75% or so. He will
get this money without doing any work. This is a loss to’:

the Government. On the other hand, thé Government servant,‘;

.under continued suspension, is deprived of his entire

’salary. Besides .this, in our séciety "the order of

suspension .-is not very well looked.upon... Ttherefore, the
Government has issued several guidelines. However,‘thesé

'guidelines{......{

g
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guidelines . should not ‘be taken as mandatory. These
guidelines have been made for proper administration of
justice}and these can be taken as professed norms.
- 15. In Clause (9) of Chapter V:(Suspénsion - Principlés)
‘as. .referred: to in _Swémy's ‘Manual on Disciplinafyv
Proceedings for Central Government Servants it is stated.
~as follows:
"(9) Speedy follow=up action in

suspension cases and time-limits prescribed- .

1. Instances have been noticed . where
inordinate delay -has taken place in. filing
charge-sheets in courts - in cases . where

- prosecution is launched .and in _serving .-
charge-sheets 1in cases where disciplinary
procedings are initiated.’ o
2. Even though suspension .may not be
considered - as a - punishment, it .does
constitute a .very great ' hardship for. a
Government servant. In fairness to him, it
is essential that this period is reduced -to
the barest minimum." '

By Office Memorandum No.221/18/65-AVD dated 7.9.1965, if‘
was, therefore, decided that in cases of officéré*under:'
suspension, the investigation should be éompleted and a
charge-sheet filed in a court of competent jurisdiction.inf
Vcases‘of_prdsecution'or served on the officer in cases of
departmental proceedings within six months as a rule. If
the ihvestigation is likely to take more time, it should
-be . considered whether the suspension order should be
revoked and the officer permitted to resume duty. If the
ptesence of the officer is considered detrimental to qhé
'. collection of evidence etc., or if he .is likely-to tamper'
“with the .evidencé, he may be transferred on revocation of
. . {
the suspension order. This was partially modified by
foice Memorandum No.39/39/70—E$ts.(A) dated 4.2.1971. By
vthisAOffice Mémorandum it was decided that - every effort
should be méde to file the charge—sheet in .court or serve
the charge-sheet on the Government'sérvana, as the case
méy be,.within three months of the date of'suspension, and
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' any useful serv1ce,to the Government. It was, therefore,

: 14 o o o ln' v

in cases in which it may not be possible. to do so} the
disciplinary authority should report’ thef.matter to the

next higher authority explaining. the reasons: for the

delay..Again, by another Offlce Memorandum No. llOl2/7//6—'
‘Ests.(A) dated l§.9.l978 it was observed that in splte of
instructlons 1ssued earller, ~instances had 'come to.vthe"'
‘notlce in whlch Government servants continued- to be under

suspension _for> unduly - long periods. It jwas. further

'-observed4that such unduly long suspension, while putting
the employee concerned to undue hardsh1p, involves payment

 of subs1stence allowance w1thout the employee performlng

B

‘impressed on all- the authorities concerned ‘that-,thev

should scrupulously observe the time-limits- laid down i

&

earlier and review the cases of suspension to see whether
continued suspension in all cases:were really necessary. It
was-further'observed that the authorities superior to . the,

disciplinary authorities should "also give ,appropriate'

directions to the disciplinary authorities keeping in view

the provisions given earlier.

16. . The rules regarding suspension and the 'various i

GoVernment instructions isshed from time to time as

referred to above; clearly indicate that suspen51on should‘
~not be “allowed to contlnue for ‘an- indefinite perlod.
Efforts should be made to complete the investigationhﬁ
w1th1n the per1od prescrlbed. The 1nstructions _fqrther—’
;1nd1cate. that - continued suspension and"undue delay 'ini.
completing.fthe/ lnvestlgation cause- harm, to 'both. theﬁh
Government as well as the emplOYee concerned, because the‘

Government has to pay the maximum’ subs1stence allowances‘

w1thout taklng any service -from the employee,‘and at the

same the employee is also’deprlyed of his full salary..

ThiS..en...
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'This'shculd, as per the instructiona,'be ancided as far
as nracticable. If, however, the investigationchnid_hdt
be completed within ‘the period preéctibed thevcf%icial
inchgrge cf'the:matter Should report to the nextvhigher
._ authority giVing reasons. All’thesetinstructions have been

issued;b§ the Governnent‘to maintain avbalance regard%ng
tthe difficulties that are likely to.cccur both for the .
VGovernment‘as well as the employees concerned. |
117; Coming to the present case we find that'the deemed )
. suspension was passed with effect from '6.5;1997; 'The

applicant was released on bail on 30.9.1997. Tili'now,:nc”f

.chargesheet-.has beeni filed. Mr Deb Roy ccdid not.,Shon':
‘vwhether the cfficer suspending had Written to the;higher
1authority regarding the necessity of continued suspensidn.
Besides, durlng the perlod from 16 10. 1997 to 22 1. 1998A
ithere was no 1nvest1gat10nﬂpend1ng. The appllcant was not
nnderlany detention; Mr Deb Roy could not show'anything

from the record as to what steps had been taken durlng'
th1s pertod. Nothlng was shown’ before' us that anything “
.1ncr;m1nat1ngA was found against the applicant from 'theldh
date . of registering the‘case on 6.9,1997 till/now; The
matterVishstill-under inyestigation;‘Almost tno yeare;have,'
passed the suspension is- sti.lvl c‘o.ntinui'ng\with:cu't there
being ‘anything to show that the investigatdonvis?iikely to.
come tc}an end within a short time. Snch,acticn cannot be
encouraged It is true that the applicant was innclved in
carrylng a huge amount of Indian currency in hlS luggage

which- was detected in the Alrport.'The appllcant may be;ﬁw :
gu1lty of any offence, whieh’ 1s to be dec1ded by the cr1m1nal'
court, but that itself cannot give a'Sanction td;the authbrity tdﬁ
continhenatpersonfunder'sdspension;aif thé'authority;findé‘ghat%i;

e
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reinstatement of the applicant'in the‘present post would

be detrimental to- the interest of the investigation, then =

as per Government 1nstructlons he may be transferred to a

dlstant place. But, the dlfflculty is that the Spec1al

%

-Judge, while grantlng ball, dlrected the appllcant to

Aremaln in Guwahatl durlng the 1nvestlgatlon. Ifthe spec1al

.

_&udge,rGUWahatlv1Suapproached;1n th;s*&egardaa“soiutionvmay

be found out.

18. ' The applicant - submitted several repreéentations,'
> . . { . N .

namely, Annexures C, D, F and G. Annexure D repreSentation

P

dated 23.12.1997 was disposed ‘of by the authority by

Annexure E4Memorahaum dated. 24.8.1998 rejecting the prayer

for revocation of the suspension order. We have perused

the Annexure E memorandum. The representation.was'disposed,

of by the following words:

"With reference to his representatlon
dated 23.12.1997. addressed to the -Hon'ble.
Minister (Communications), .Shri .K. Ganesh
(appllcant) is hereby informed .that® his.,

! representation has been carefully considered .
" by - the President who has found no
justification for - revocation . of _ ‘his

suspension for the present."

"This order was passed as far back as in August 1998. We

find the order to .be cryptic one without assigning any
reason. When'la',representation is filed before the

authotity, it is the duty of the authority to consider

the points raised and also the‘rules and the gﬁidelihes

issued by the Government of India and décide the matter

giving reasons.thereof. No such reasons have been-assigned

by the authorlty. From the aforesaid order it does not
appear to us that whlle dlsp051ng of the representatlon of‘
the appllcant,the'authorlty concerned applied its mind to

‘the rules regarding suspension' -and the Government

instructions. The Government instructions are issued for

proper administration. While issuihg:such instruotions the -

*

Government wae'defiditélyTnotbob11Vi00s of the fact that

o
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continued suspension normally causes harm both to the
Government as well as the employee concerned. In
excepfional cases it may be treated as otherwise and for
doing so reasons are to be recorded. As per instructions
in such cases the authority concerned should write to.the

higher authority. In the present case, the learned counsel

- for the respondents could not show any such. Besides, the

shifting of the applicant's headquarter from Guwahati to
Ghaziabad is directly in conflict with the order passed by
the Special Judge, Guwahati. It is true that in some cases
for the interest of investigation a person should be
transferred out so that the investigation can be made
without any interference whatsoever. I£ may be mentioned
that the two other representations filed by the applicant,

namely Annexure F and G dated 7.9.1998 and 9.9.1998

respectively have not been. replied to by the authority.

19. In view of the above we find that the matter
regarding. .suspension: of the,'eppliqqntﬁ had, not . been
properly dealt .with by the authofity. The procedure
prescribed and thelguidelines issued by the Government of
India have not been followed. Almost two vyears have
passed, the applicant is still under suspension. In the
circumstances we have no other alternative, but to send
back the matter to fhe 2nd respondent to consider the
entire matter afresh taking into consideration of the
various provisions regarding, suspension and Government
instructions. fhe applicant may also file another
representation giving details of his claim within fifteen
days from today. If such representation is filed the
authority should take into consideration of the same and-
dispose of the matter by a reasoned order as early as
possible, at any rate within a period of three weeks
from the date of submission of the fresh representation.

If in opinion of the 2nd respondent the order of

éé/’, _ suspension....
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suspension- under the provisions of rule and Government

1nstruct10ns should not contlnue and at the same time the“”

\

appllcant 'S contlnuance in Guwahat1 is detrimental to thel 

interest of 1nvest1gatlon "the authorlty should approachiﬂ

the Special Judge, Guwahati, for modification of the

‘conditions imposed in the - order dated 30.9.1997 and

v

Tthereafter/'if the conditions so imposed by the Special~'

Judge, Guwahati are changed, transfer the applicépt to a

distant piace.

20.  With the -above 'observations the . apblicatibn ‘is

disposed of. No order as to costs.

- e T95 ,
( G. L. INE- . ( D. N. BARUAH )
ADMINISTRATIV, MEMBER ' . VICE-CHAIRMAN
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