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IN THE CENTRAL ADMINISTRATIVE TRIE3IJNAL 

JWAHATI BINCI 

QIGINAL APPLICATI Ct4 N0 149 C  19.92 

• 	 of .L998,- 18,21,223, 23 380 and 

	

'Alt2E3, 	 21',428hd 234 of 2000 

• 	 Dte:fdeciSion - December,22, 2000. 

HON 	MR..JUSTICE D.N. CHODHURY, VICE-GHAIRtN 

T}HQ'BLE MR. M.P. SINGI, ADMINISTRATIVE MEMBER. 

.5 

r - 	••• 
1 Ordinance Depot Civi] 

rLWdrkers'{:UniOn ,  
.LMasimpur, P.O. Aihach'al, 

pistCacar, Assarn. 

2.4Sr.i Badal Ch Dey, 
President, 

•,€dinanc.e Depot Civil 

Ma 5 imPur, 
'P0 ,  Arunachal, 

{Djst Cachar, Assam. 
I 

3;Si Badal .Chandra Dey, 
Son of Late Birendra Charidra Dey, 

	

• 	 Jjfl.., Badapur Part-Il, 
¶1p.o; Nij Jana9àr 

(via Arunachal), 
,Cachar, Pih 788025. 

4Sri Salirn Uddin Barbhuyan 
Son of Late Abdul. Hakjin Barbhuyan, 

: village-Uzam Gram,P,0.Ni. Jaynagar, 
(Via Arunachal) DistCachar,ASS8m. 

• 	 . 

.(ppl.icantNos.3.and 4 are effected 
: 	-members of the aforesaid Association 

; working under No.J. Det 57 Mountain 
Division, Ordinanceiinit as Mazdoor). 44  

BY 

• 	 • 	 - APP1JCANtS 

AdvocateS Mr. J.L. Sarkar, Mr. M. Chanda, 
•Mrs.S. Deka and Ms U. Dutta. 

-Versus- - 

Union of India, 
Through the Secretary to the Govt 
Of India, Ministry of Defence, 
New. Delhi. 

S 	 c ontd ... 



h 

2Of•ficer Commanding, 
57 Mountain Division, 
Ordinance Unit, 

TC/O 99 APO. 

3LAO (A), 
Si1char, Masimpur Cantonment, 
Wc1,Det 57 Mountain Division, 
C/O 99 APO, 

4
- USPQNDENI S.  

By.Advocate Mr. B.C. Pathak, Addi, C.GOSO. 
•• 

JGM E N 

SING- 	M 	L1Piv?d - 

By filing this OA. under Section 19 of the 

Ad istr3tive Tribunals ACt 0 1985, the applicants have 
ART 
44 cl1enged the impugned order dated 12th January, 1999 

wi'erby the special(DutY) AlloNance granted in the light 

of'the Qffice Memorandum NO.20014/3/83.E.W dated 14th 

cember, 1983 and Office Memorandum No.F.NO.20014/16/ 

ed 1st December, 198ë is now sought to 8/E.uIV/E.'II(B) dat  
IR  

W-1,recovered by the respondents. The applicants have 

sight relief by :praying that the Office Memorandum dated 

ith January, 1996 (Annexure-4) and 12th January, 1999 

(Mnexure-5) be quashed and set aide and the respondents 

be directed to continue to pay S.D.A. to the members of 

the applicant association in terms of O.M. dated 14th 

écember, 1983, 1st December, 1988 and 22nd July, 1998. 

iheaPpliCaflt5 have also soughtdireCtiofl to the 

spondentS not to make any recovery of any part of S.D.A. 

ready paid to the members of the applicant.association.  

3 H pge 

H. 
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24 • The cause ofactiOri, the issues raised and relief 
., 	. 

su'ght for in this O.A. are same as raised in O.A. t'o..iu 

(All India Central Ground water Board Employees Associa- 

on, NQrth Eastern Region Central 	ound Water Board, 

TarunNagar, Giwahat1-5 and others - Vs -Union of India and 

othe'r.$), (2) 0.A.N0.274/98 (Sri Dulal Sarma and others'VS - 

Union of India and others). (3) O.A. No.18/99 (National 

	

V 	t 	I 
FederatiOn of Postal Emjloyees Postmen and Gr.D - Vs - Union 

India and others), '(4) O.A. No.21J99 (Wkhon Ch. Das and 

hers - Vs - Union of India and others), (5) O.A. No.282/ 

• 	200 (Rabi Shankar Seal and others - Vs - Union of India and 

others),6)0.A. No.223/99 (Shri K. Letso and others - Vs - 

Union of India and others), (7) O.A. No.208/2000 (Krishanlal 

Saha and others - Vs - Union of India and others), (8) O.A. 

N.23/99 (Ordinance Mazdoor Union and another -Vs- Union 

• 	India and others.), 	(9) O.k. No.24/2000 (Rarna. 

ttacharyya - Vs - : 0fl 
of India and. others), (10) O.A. 

No. 421/2000 (Sri Louis Khyriem and, others - Vs - Union of 

India and others), 	(11) O.A. No.428/2000 (SriL, Ahrned 

nd others - Vs - Union of India and others), (12) 0 A. 

Fo.297/98 (Biswajit Choudhury and others - Vs - Union of 

.Iidia and others), (13) O.A. No.380/99 (Smt. • Sanghamitra 
• 	. 	•• 

-• 	--- 	 - 1In4nn of India and others). 

	

nouanury nu utri. 	- 	 - 	-- 	 - 

(14) O.A. No 296/98 (ijendra Kumar Debnath and others - Vs - 

;.Jnjon of India and others), (15) O.A. No.187/98 (All Assam 

M.E.S. Employees Union and another - Vs - Union of India and 

cthers), (16) O.A. No.234/2000 (Gautam.Deb and others - Vs - 

Union of India and others), (17) O.A. NO,81/99L.-i (Sri Nitya 

panda Paul - Vs - Union of India and others) and (18) O.A. 

No.4/2000 (Subodh Ch apta and 56 others - Vs -Union of 

India and others). We,.therefore, proceed to hear all the 



* 

(cases togetr. 4
Amonthese O.As, O.A. No.149/99 is to be 

C) 
treated as a leading case and the orders passed in this 

O.A. shall be applicable to all other aforesaid O,As. 

The brief facts as stated in O.A. No.149/1999 are 

, ,~that the applicant No.! is an association of Group 'P' 

;empioyees representing 155 persOns working under the Officer 

Commanding N0.1, Det, 57 Mountain DivisiOn, dO 99 A'PO. The 

 

pp1icant N0.2 is the President of the aforesaid association 

ndthe applicant N0.3 and 4 are the affected members of the 

At aid association. 	They are civilian Government empioyeeS 

:orking .nder the Officer commanding of the aforesaid Mountain 

Division. 

The Government of India granted certain facilities 

to the Central Government civilian employees serving in the 

1StateS and Union Territories of North Eastern Re gion vide 

46ffice 	morandum dated 14th December, 1983. 	As per clause 

of the said mempranduin, 	Special (Duty) Allowance was 

ranted to the Central'Government civilian emplOyee, who 

have all India transfer liability on posting to any station 

in the North Eastern RegiOn. 	The respondents after being 

satisfied that all the members of the said Association who 

stare civilian Central Government employees are saddl 1ed with 

• India transfer liability and are, therefore, entitled 

'toS.D.A, in terms of. the office memorandum dated 14th 

December, 1983 	and 	office memorandum dated 1st December, 
. 

• 

1988aiihe special (Duty) Al1jance was accordingly granted 
ex 

•;:t•o 	the members of the applicant ass ociatidn.,the Respondent 

N0.3 issued the impugned order dated 12th January, 1999 

wherein . 
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. fr; wIerein it is stated that in view of the Supreme Court 

judgment, the persons who belong to North Eastern, Region 

uld not be entitled to. S.D.A. but the said allowance would 

payable only to the employees posted to North Eastern 

Region' from outside the regiOn. All the industrial 

prsonS working also fall within the same category and 4A 

)mit a list, of employees shaN.flg ftrther requested to su  

érmanent residential address for verification for entitlement 
co J- 

of S,D,A. It was 	instructed to start recovery in 

espect of the empl9yeeS who belong to North Eastern Region 

o th,Cffect from 21.9.1994 ininstalmentS. As suc, the 

'á.pplicantS apprehend that in view of the instructions issued 

trough impugned letter dated 12.1.1999, the respondents may 

start recovery of S.D.A. from the Pay Bill of May, 1999. The 

,ction of the respondents to stop the S.D.A. to the members 

tf the applicant association is without any show cause notice 

01  without fo11iing the principles of natural justice. 

- 
,45•4 	 'an enquiry made by the applicants, they came to 

Anow that the Government of India while issuing 
the office 

bjmemorandum dated 12th January, 1996 clarified the position 

e'garding the entitlement of S.D.A. In para 6 of the said 

off ice memorandum, it is stated that the Hon'ble Supreme 

"Court in the judgment dated 20th September, 1994 (in Civil 

Appeal No.3281 of, 1993), upheld the submiSSiOfl of the Govern-

,—ment civilianemPl0Yee5,,0 have all India transfer 

Q4abi1itY are entitled to the grant of S.D.A. on being 

,
posted to any station in the North Eastern Region from outside 

the region and S.D.A. would not be payable merely because of 

fl the clause 
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the clause in the appothtmeflt order relating to all India 

AT tànfer liabilIty. It 
is also stated that the Apex bourt 

.added that the grant of this all3nce only to the 

dicerS transferred, orn outside the region would n 	
be 

vjolatjve of the provisions contained in A
rticle 14 of the 

tiuti9n as well asthe eal pay doctrth. The HOfl'b1e 

• Supreme Cotrtfurth directed that whatever amount has 

iready been paid to the respondents or for 	
overed 

that matter to 

6her sin4larly situated employees would not be rec  

'fOTfl 
thern. at a contradictory v .ew has 

been taken in regard 

o recovery 	
from th appli 

of the Special (Duty) All 3n 	
— 

cantS vide para 7 of the office memorandum dated ith 

aUarY, 	

ara 7 of the office memorandum 
1996. The relevant p 

: Janu3rY is as foll 
ated 12th 

• 	' 	
"In view of the above judgment of the Hon'ble 

Supreme Court, the matter has been e.xamin in 
consultation with the Ministry of Law and the 
f011Ø,jngdecisi0 have been taken : 
j) the amount already paid on accOUflt°i SDA to 
the inel1gle persons on or before 2O.9.9 will 

be waived, & ii) the amount paid on account of SD to elgible 

persons after 20.9.9 	
(which also irkclud5 thQ 

j 4 
	0G$OCt e5peOt 

of WhiCh the allodaflce was pertaining 

to the periOd prior to 2O.9.°, but payments were 

made after this date 
1 •

e. 20 9.94) will be recovered " 

6. 	
AcCOrdthQ to the apPlicaflt5 the Hon'ble Supreme 

Court keeping i mind the possible hardshiP to the i paid 

employees directed n to mdke recoverY of the SD A. whiCh 

is already paid to the empl0yS' After a lapse of 

cons 

f. 

1. 
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.considerable period, the respondents have now sought to 

&ecover the amount of S.D.A. paid to them after 20.9.1994. 

Aggrieved by this, they have filed this O.A. seeking 

firelief as mentioned in Para-1 above. 

41 

6. 	The respondents have contested the case and stated 

1n their reply that in order to retain the services of civilian 

employees from outside the North Eastern Region, who do not 

like to come to serve in the North Eastern Region being a 

difficu1t and inaccessible terrain, the Government of India 

brought out a scheme under the office memorandum dated 14th 

14December, 1983 thereby extending certain monetary and other 
.benefits including "Special (Duty) Allcw.'ance" (in short SDA). 

Whi1e the provisions of the office memorandum dated 14th 

December, 1983 were wrongly Interpreted which raised some 

confusion relating to payment of S.D.A.,. the Government of 

tlndia brought outa clarification to remove the ambiguity of 

the earlier office memorandum dated 14th December, 1983 by the 

offIce memorandum dated 20th April, 1987 and also extended the 

-Lbepefit to Andaman, Nicober and Lakshdweep Islrds. According 

to this clarification for the sanctioning of SODOA., the all 

India transfer liàbilty of the members of any service/cadre 

or incumbents of any posts/Group of posts has to be determined 

, by applying the test of recruitment zone, promotion zone etc. 

.i.e.: whether recruitment to the service/cadre/posts has been 

:made on all India basis and whether promotion is also done on 

the basis of all India zone of promotion based on common 

seniority for the service/cadre/posts as a whole. Mere clause 

in the appointment order that the person concerned is liable to 

be transferred anywhere in India does not make him eligible for 

the grant of S.D.A. 

page 
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7 	Thereafter, a number of litigatiOfls came up 

'1len,giflg the 
opayme t/st0PPage of payment of S.D.A. to 

ç ttaifl classes ofemplOYee5 who were not coming wrhin the 

óne of consideratifl as. stated in the of fce mernoravdum 

dted 14th December. 1983 and 20th April, 1987. The 

Iion'ble Supreme Court in 
Civil Appeal No,3251/93 vjde judgment 

dated 20th september, 1994 held that the benefit undr the 

office memorandum dated 14.12:1983 read with office memoran-

dum dated 2O.t.l987 are available to the non_residents of 

Ncrth Eastern Region and such discrimination denying the 

benefit to the residents cvi1iafl employees of the egion is 
C.

n'otviO13tiVe of Article 14 and 16 of the COnstitUti
0n of 

India. 
It has also been held that as per the office memoran4um 

dated 20th April, 1987 the s..A. would not be payale merely 

because of the clause in the appointment order to the effect 

that the,PerS°fl concerned is liable to be transferred anywhere 

in,Ifldi3. 	
cording to another decision dated 7th September, 

995, the Honlble SUPrene court in Civil Appeal No.8208-8213 

•eld as follows : 

that although the employees 
Hit dppQi.. 	 - 	 - 

of the e LOgiC3l Survey of India were initially 

appointed with ai All India Transfer LiailitY, 

subsequently, Government of India framed 
a policy 

that Cla4 
C and D employees should not be 

transferred outside the Region in which they are 
employed. Hence All India Transfer LiabilitY no 
longer continues in respecto'f GrOUP C and D employees. J. 

In that view of the matter, the Special duty AlloJanC 
payable to the Central Government emplOyes having All 

• 	India Transfer Liability is not tc be paid to such 
group C and D employees of eoiOgiC3l Survey 6f India 
who are residents of the ReiOn in whjch they are 

ci 

• 	 .. 	•• 

posted 



posted. We may also indicate that such question 
has been4consjdered by'.thjs Court in Union of 
India and others_ Vs - S. Vijaykumar and others 

• (1994) 3 SCC6490 11  

' 8, 	This 	ibuna1 in O.A. No.75/96 (Hari Ram and 

others - Vs il Union of India and others) vide judgment 

dated 4th Jariury, 1999 held that the S.D.A. is not payable 

to those employees who are residents of the North Eastern 

Region. In persuance of the Supreme Court judgment, the 

Government of India took a policy decision vicle Office 

1. 
4mem0randum No. 11 (3)/95.E_II(g) dated 12th January, 1996. 

4 A6cord1ng to the respondents, the applicants No.3 and 4 

4 and those in Annexure-'l' are resident of North Eastern 

Region and are locally recruited in the region and they do 

not have all India transfer liability although the list 

does not indicate that theseemployees are either residents 

of North Eastern Region or they belong to some other 

4regjon outside th. North Eastern Region and pposted from 

jOutside the region as per the office memorandum dated 14th 

:December, .1983.. In view of the instructions contained in • 	 • 

the office memorandum dated 12th January, 1996, no S.D.A. 

has been paid after 31st January, 1999. 	It was proposed to 

recover the amount already paid after 20th September, 1994 

•.to 31st January, 1999. No recovery has been effected by them 

far. In view of the aforesaid legal position, the O.A. is 

:jmiscoflceived and cannot sustain in law. 

9. 	Heard both the. learned counsel for rival contesting 

parties and perused the records. 

/ 
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Theuestion.for.0flSiderati0fl before us is as, to 

hether the applicants are entitled for the payment of 

and if not, whether the recovery of the amount 

of S.D.A. already paid to them beyond 20.901994 is to be 

effected. The issue relating to the grant of S.D.A. has 

en cOnsidered and decided by the Ho&ble Supreme Curt 

j 
I 
 n Union of India and others — Vs —. S.Vijayakumar and 

thers, reported in 1994 Supp (3) SCC,649. The HOnble 

Supreme Court in that case has held as under : 
1• 

NWe have duly considered the rival submisSiOnS 
and are inclined to agree with the contention 

advanced by the learned Additional Solicitor 	neral, 

Shri Tulsi for tworeaSons. The first is that a 

1.4 

	

	 close perusal of the two aforesaid memoranda, along 

with what was stated in the memorandum dated 
29.10.1986 which has been quoted in the memoandum 

of 20.4.1987 9  clearly shows that allowance in questiOn 

was meant to attract personS outside the NorhEastern 
4 +h+ 	iiotbecau5e of inaccessibi- 

(eg1on to wuJ .1." 

—lity and difficult terrain. We have said so because 
even the .1983 memorandUm starts by saying tat the 
need for the allowance was felt for "attrac.in9 and 

retaining 9  the service of the competent offcer5 for 

service in the North Eastern Region. ?ntiOfl about 

• 

	

	retention has been made because it was foundthat 
incumbents going to that Region on deputation used to 
come back after joining there by taking leave and, 
therefore, the memorandum stated that this period of 
leave would be excluded while counting the period of 
tenure of posting which was required to be of 2/3 

years to claim the allowance depending upon the period 
of service of the -incumbent. 61he 1986 Wemorndumm3I<es 
this position clear by stating that Central Govern- 
-ment Civilian EmplyoeeS who have All India Transfer 
jability,w ould be granted the allowanCe..,"On posting 

to any station to the North Eastern Region". This 

c/- aspect 
Ncx 	 ___.z__. 
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aspect is made clear beyond doubt by the 1987 

morandum which stated that allowance would 

not beçome pyabie merely because of the clause 
• 	 • 	:• 	in the appointment order relating to All India 

I 	 . 	Transfer Liability. Merely because in the 

Office Memorandum of 1983 the subject was mention-

-ed as quted above is not be enough to concede 

to the submission of Dr.c -iosh." 

The position has been further clarified by the Supreme Court 

vide their judgment in Union of India and others - Vs - 

e'oGeological Survey of India Employees Association and others 

.passed in Civil Appeal No.8208-8213 (arising out of S.L.P. 

4NOS.12450-55/92) as stated in para 7 above, • 

11. 	In view of the criteria laid dcn by the Hon'ble 

Supreme Court in the aforesaid judgments, the applicants 

nare not entitled to the payment of S.D.A.as they 

•..4ar6 resident of North Eastern Region and tey have been 

locally recruited and they do not have all India Transfer 

Liabil1ty. As regards the recovery of the amount already 

paid to them by way of S.D.A., the Hon'hle Supreme Court 

•in the aforesaid judgments has specifically directed that 

4whatever amount has been paid to the employees, would not 
be recovered from them. The judgment of the Supreme Court 

0 	was passed on 20.9,1994 but the respondents on their own 

had continued to make the payment of S.D.A. to the appli-

-cants till 3.l.l.ul999.  The orders have been passed by 

• 	• 	the respondents to stop to payment of S.D.A. only on 

12.1.1999. The order passed on 12.1.1999 can have only 

prospective effect and, therefore, the recovery of the SDA 

• • already paid to the applicants would have to be waived. 

• 	 . 	
page 12 .. 
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For the reasons recorded above, the O.A. Is partly 

à1lied and the respondents are directed that no recovery 

u1d be made by them of the amount of S.D.A. a1ready paid 

t the applicants upto 31.1.1999. In case any amount on 

account of payment of S.D.A. has been recovered/withheld 

from retiral dues, the same shall be refunded/released to 

the applicant4 immediately. 

The C.A. is disposed of with the above direction., 

1 	- 	order as to costs. 

/VICChiAIJ1p1AN 
5d/mEjqB, (A) 


