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Officer Commanding,
57 Mountain Division,
“Ordinance Un1t '
c/o 99 APO,

"5‘ LAO (A),
i'Silchar, Masimpur Cantonment,
7%No.1 Det 57 Mountain DlViSlon,
"c/o 99 APO,
- SPOND.

B,"Ad‘vocate Mr' B'C‘ pathak, Addlo CoGoSoCo

JURGMENT

M, P. SINGH, MEMBER (ADMN.) -

By flllng this O. A. under Section 19 of the

(]

Administrative Trlbunals Act, 1985, the applicants hav

w f’« e
challenged the impugned order dated 12th January, 1999
‘xﬁ"

whereby the spec1a1 (Duty) Allowance granted in the light

of "the Office Memorandum No.20014/3/83.8.1V dated l4th
December, 1983 and Office Memorandum No.F.N0.20014/16/
86/5 JIV/E.TI(B) dated lst December, 1988 is now sought to

?-r{
b recovered by the respondents. The applicants have

| s* ght relief by Jpraying that the Office Memorandum dated

w h January, 1996 (Annexure-4) and 12th January, 1999
(Annexure—S) be quashed and set aside and the respondents
of

ur

be directed to continue. to pay S.D. A to the member

'~~q

the applicant assoc1ation in terms of O.M. dated l4th

| _December, 1983, lst December, 1988 and 22nd July, 1998.

\‘\

he appllcants have also soughl direction to the
.-;,z)

a@reédy paid to the members of the applicant, association.

rgspondenus not to make any recovery of any part of S.D.A.




) N The cause Of. action, the issues raised and relief
i%gght for in this O.A are same as raised in O. A. No,217/

gi (A1l India Central Ground Water Board Employees Associa-

—tion, North Eastern Region Central Ground Water Board,

ngun Nagar, anahati-o and others - Vs - Union of India and
w
others), (2) O. A. No. 274/98 (Sri Dulal Sarma and others '=Vs-
;.S
| _ ) Unlonéof Indla and others) (3) O.A. No.18/99 (National
e M heu
; ' -~;;, §§§9r3t10“ of Postal Employees Postmen and Gr.D =~ Vs = Union
3 P, o ,1‘1 Y i
| inx
:ﬁ&ﬁ
others - Vs - Union of India and others), (5) O.A. No.282/

ndia and others), (4) 0.A., No0.21/99 (Makhon Ch. Das and

2000 (Rabl Shankar Seal and others = Vs - Union of Indla and
others) 6)0.A. N0.223/99 (Shri K. Letso and others - Vs =
Unlon of India and others), (7) O.A. No0,208/2000 (Krishanlal

N

Saha and others = Vs = Union of India and others), (8) 0O.A.
‘Ng'23/99 (Cmdinance‘MaQQOo; Uo;on,ano another 3r¥sT:MjUnion
%ImmaMOmuﬂ @)OANomﬁwo(mmm
Bhattacharyya - Vs'- Union of India and others), (10) O.A.
No 21/2000 (Sri Louis Khyriem and others - Vs - Union of

%ydio and others), (L1) O.,A. No, 428/2000 (SriTL, Ahmed
%fdfpthers - Vs - Union of India and others), (12) 0.A.

lNo 297/98 (Biswajit Choudhury and others - Vs = Union of

. rIndia and others) | (13) 6.A. No.380/99 (Smt. Sanghamitra

o o E%oodhury and others ?, Vs - Union of India and others), ‘
(14) O A. No 296/98 (bwijendra Kumar Debnath and others = Vs L'
qulon of Indla and others) (15) O.A. No.187/98 (All Assam )
)M.E S; Employees Unlon and another - Vs = Union of India and
1others) (16) .A. NO0,234/2000 (Gautam.Deb and others - Vs -

*Union of India and others) (17) O.A. No, 81/99~J (Srl Nitya

ﬁt
ﬂ§anda Paul = Vs = Unlon of Indla and others) and (18) 0.A.
PR

No 34/2000 (Subodh uh Gupta and 56 others - VS - Union of

‘1 RRR
’!

India and others) We, therefore, proceed to hear all the
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411 India ‘transfer liebility and ere, therefore, entitled

LA

,cases together. Among‘these 0.4s, 0.4, No. 149/99 is to be

-vM

g;reated as a leading case and the orders passed in thls

“&

0 A, ShAll be appllcable to all other aforesaid 0.4s.

*z‘«

3., The brief facts as stated in O0.A. No, 149/1999 are

,;,.

that the applxcant No 1 is an association of Group ‘D!
Iemployees representing 155 persons working under the Officer
Commandlng No.l, Det, 57 Mountain Division, c/0 99 APO The
?pplicant No,2 is the President of the aforesaid assocratlon
and}the appllcant No.3 and 4 are the affected members of the
“sald assoc1ation. They are civilian Government employees

worklng under the Officer Commanding of the aforesaid Nmunta1n1

tDivision.
géﬁ | The 60vernment of India. granted certain facilities
-Qto the Central Government civilian employees serving in the
33tates and Union Territorles of North Eastern Region vide
ﬁCﬁfice Memorandum dated l4th December, 1983. As per clause
‘{II of the said memorandum, Spec1al (Duty) Allowance was
ygranted to the Central Government civilian employees, who
,}have all India transfer llablllty on posting to any station
in the North Eastern Region, The respondents after| being
r@satlsfied that all the members of the said Association who

4fare civilian Gentral Government employees are saddled with

‘@to $.D.A, in terms of the of fice memorandum dated l4th

December, 1983 and office memorandum dated lst Deccmber,

; "‘
ey 3&:»&

E 1988, “Fhe Special’ (Duty) Allowance was accordlngly granted
t to- the members . of the applicant associatlon. the Respondent

g No”3 issued the impugned order dated 12th January, 1999

“‘ l . .
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wherein it is stated that in view of the Supreme Court

x.n )
judgment, the persons who belong to North Eastern Region

would not be entitled to S.D.A., but the said allowance would

be payable only to the employees posted to North Eastern

- Region from outside the reglon. All the industrial

persons working also fall within the same category and d
further requested to submit a list of employees showing
permanent residential address for verification for entitlement
ef S D, A., It was ﬁeﬁihd%‘instructed to start recovery in

respect of the employees who belong to North Egstern Region

xwith effect from 21.,9.1994 in instalments. As such, the

:appllcants apprehend that in view of the instructions issued

%e'
thr0ugh impugned letter dated 12.1,1999, the respondents may

tart recovery of S.D. A. from the Pay Bill of May, 1999. The
action of the respondents to stop the S.D.A. to the members
iof the applicant association is without any show cause notice

B
‘and without following the principles of natural justice.

=

ﬂ On 2an enquiry made by the applicants, they came toO

>G

o
=Y 11;-"-,2

now that the Government of India while issuing the Offlce
d '12th_January, 1996 clarified the p051tion
In para 6 of the said

B 8 L

m emorandum date

regarding the entltlement of S D. A

W( )
office memorandum, it is stated that the Hon'ble Supreme

Court in the judgment dated 20th September, 1994 (in Civil

Appeal No.3281 of 1993) upheld the submission of the Govern-

wose
r,-ment civilian-employees, . who have all India transfer

iability are entitled to the grant of S.D. A.
o any station in the North Eastern Region from out51de ,

on belng

\‘

posted t

the region and S. D A. would not be payable merely because of

Bey o
. qéﬂ\\’/// the clause «..

e ‘-*miﬁ'?g
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he clause in the appohntment oprder relating to all India

; transfer 1iabillty. It is also. stated that the Apex Court

! 4 3 \»f
-a&e@ added that the: grant of this allowance only to the

dfficers transferred from outsrde the region would ndt be

violative of the prov1sxons contained in Article 14 of the

%‘, .
Gonstitution as well as the equal pay doctrine. The. Hon'ble

.
Supreme Court further directed that whatever amount has

O
' already peen paid to the respondents or for that matper to

tuated employees would not be recovered :
i

other similarly si
taken in regard

?iom them. But 2 contradictory view has been

) Allowance from the appli-

‘tb recovery of the special (Duty

para 7 of the office memorandum dated l%th

Zcants vide
fJanuary 1996. The relevant pard 7 of the office memorandum

was b
B ated 12th- January, is as follows &=

. 'v

ent-of'the ﬁon'ble

of the above judgm
been examined in

}Supreme Court, ‘the matter has
nsultation with the Ministry of Law and the

: followlng decisions have peen taken ¢ i
dy paid on account - of SDA to

4) the amount alread
the 1ne11glble persons on or pefore 20.9. 94 will

be WBived &
"li) the' amount paid on account of SDA to lnellgible
“persons’ -after 20.,9.94 (which also includes those ;
:;oasesrin rospect of which the allowance Was pertalnlng
~ to the perlod prior to- 20.0.,94;, but payments were §-
' made af’cer this date i.e. 20.9./94) will Fe recovered.

KO 7 .
v -nIn view

1 | S o
' . ,i: 6. According to the applicants, the Hon'ble Supreme i
e hardship to the jov paid

A mind the possibl
of the S.D.A. which

o 5%t‘court keeplng i

5 P8
o 2 ployees directed not to meke recovery
after a lapse of

LA ~

| i 35 is already paid to-the employees:

* ' ' consﬁderéble oe e
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fﬁccnsiderable period, the respondents have now sought to
‘§recover the amount of S.D.A, paid to them after 20.9.1994.
nggrieved by this, they have filed this 0.,A, seeking

} elief as mentloned in Para-l1 above.
i

Y%%. The respondents have contested the case and stated

'#in*theirrrepiy thet in order to retain the services of civilian
:§2mnloyees from outside the North Eastern Region, who do not
m%like to come to serve in the North Eastern Region being a
'gdifficult and inaccessible terrain, the Government of India
brOught out @ scheme under the office memorandum dated l4th
g&kcember, 1983 thereby extending certain monetary and other
:?benefits including "Special (Duty) Allowance"™ (in short SDA).
?%While the provisions of the office memorandum dated l4th
December, 1983 were wrongly interpreted which raised some
i “confusion relating to payment of S.D.A., the Government of
Indla brought out a clarification to remove the ambiguity of
the earlier office memorandum dated 1l4th December, 1983 by the
offlce memorandum dated 20th April, 1987 and also extended the
o bepefit to Andaman, Nicober and Lakshdweep Islands. Accordlng

Egto this clarlflcatlon for the sanctioning of S.D.A., the allv

),“3
sglndia transfer llabllity of the members of any service/cadre

ior incumbents of any posts/Group of posts has to be determlned
B

"

; by applying the test of recruitment zone, promotion zone etc.
§e i.e. whether recruitment to the service/cadre/posts has been
ﬁ'made on all India basis and whether promotion is also done on
ggthe basis of all Indla zone of promotion based on common
&gsenlority for the service/cadre/posts as a whole. Mere clause
ﬂsin the app01ntment order that the person concerned is liable to

4‘!’
be transferred anywhere in India does not make him eliglble fOr

»(

f the grant of S.D.A. ‘

page f v oo
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1g. . Thereafter, 2 number of litigations came up

o
challenglng the non-payment/stOppage of payment of S.D.A. to

PR
T - Qprtain classes ofxemployees ‘who were not coming w1th1n the i

zone of conszderation as stated in the offlce memorandum

! o dated 14th December, 1983 and 20th April, 1987. The
Hon'ble Supreme Court in Civil Appeal No, 3251/93 vide judgment
dated 20th September, 1994 held that the benefit under the

office memorandum dated 1l4. 12”1983 read with offlce memoran-

Ldum dated 20,4.,1987 are available to the non-residents of

North Eastern Region and such dlscrlmlnation denylng the

'''''

e
benefit to the residents civilian employees of the neglon is

SR HE: k :
not violatlve of Afticle 14 and 16 of the constitution of

5o ST
: ,lndla. It has also been held that as per the office memorandum

X
dated 20th April, 1987 the S. D, A. would not be payable merely

,;3: o

”begéuse of the clause in the app01ntment order to the effect

that the person concerned is liable to be tranaferxed §nywhere

R %é
: idn. Indla.' According to another decision dated 7th September,
peal ,Noi.ezos-szla

i 995, the Hon'ble Supreme court in Civil Ap

' O - i
y ”held as follows :J’ e . | i
O3 ( . e . Sk .
- & }"} -z‘ . ‘,. o !
B . !z}! PN ) i
S il L o |
| , eyt appears to us that although the employees .
i of the Gedbogical Survey of India were inltlally
: iR appointed ‘with an All India Transfer Liability,
, . 'g, subsequently, government of India framed a policy
| g K that Glapéy C and D employees should not be
o S
: %j transferred outside the Region in which they are
A employed. = Hence All India Transfer Liability no
; %% : “longer continues in respect of Group C and D employees.
L In that view of the matter, the Special Duty Allowanée

t employees having All

;f ' payable to the Central Governmen
w India Transfer Liability is not to be paid to such
group G and D: employees of Geological Survey of Indla

who are re51dents of the Region in which phey are

R o o S |
M/ . - pOS'ted Se s
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posted. We may also indicate that such'question
. : ~has been,considered by.this Court in Union of
«ﬁi" India and others - vs . s, Vijay kumar and others
& - (1994) 3 scc. 649 "
S b
b I <
L8, Thi Eﬁ ibunal in 0.A, No,75/96 (Hari Ram and
‘.’A-R >
P £

others - Vs I

N
et

Union of India and others) vide judgment
- ~dated 4th Janagry, 1999 held that the S.D.A, is not payable
¥ r .

to those employees who are residents of the North Eastern
t} Region, 1In per5uance of the Supreme Court judgment, the

e Government of Ind1a took a policy decision vide

office
.9 memorandum NO ll(3)/95—E—II(B) dated 12th January, 1996,

éwAccording to the respondents, the applicants No,3 and 4

i
qand those in Annexure-'It are resident of North Eastern
Qi [

nRegion and. are locally recruited in the region and they do

- not have all India transfer liablllty although the list
.'t;
does not 1nd1cate that these . employees are either residents

*ﬁof North Eastern Reglon or they belong to some other

e
Niregion out51de the North Eastern Region and nposted from

Efoutside the region as’per the office memorandum dated lath

-:December, 1983 In v1ew of the instructions contained in

@uthe office memorandum dated 12th January, 1996, no S.D.A.
has been paid after 31st January, 1999, It was proposed to

‘recover the amount already paid after 20th September 1994
to 31lst January, 1999,

so far. In view of the aforesald legal p051tion, the 0.A, is
,n;isconceived and cannot sustain in law.
L
i? : Heard both -the learned counsel for rival contesting

;partles and perused the records

S\~

1

N

page 10 ..

No recovery has been effected by them
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10,  The question for consideration before us is as to ‘

‘,gether the applicants are entitled for the payment of
S*D A, and if not whether the recovery of the amount
Of S.D.A, already paid to them beyon? 20,9.,1994 1is to be
effected The issue relating to the grant of S. D.A. has

been considered and decided by the Hon’ble Supreme Court

in Union of India and others - Vs - S.Vijayakumar and ;
'others, reported in 1994 Supp (3) SCC 649. The Hon!ble

 of 20.4. 1987 clearly shows that allowance. in question
was meant to attract persons outside the North—Eastern
' Reglon to work in thet Reglongbecause of inaccessibi~-
e -lity and difficult terrain.  We have said so because
& even the .1983 memorandum starts by saying that the
need for the allowance was felt for "attracting and
b retaining" the service of ‘the competent officers for
%? ) service in the North Eastern Region. Mention about
retention has been made because it was found| that
incumbents going to that Region on deputation used to
e come back after joining there by taking leave and,
” ~T? therefore, the memorandum stated that this period of
‘ leave would be excluded while counting the perlod of
tenure of .posting which was required to be of 2/3

years to claim the allowance depending upon the period
mbent . “The 1986 meorandum makes

N Sup:eme Court in that case has held as under
O
_; MNe have duly considered the rival submi ssions
ﬁ and are inclined to agree with the contention
l‘ " advanced by the learned Additional Solicitor |General
‘ e}i 2. Shri Tulsi for two-reasons. The first is that a”
; W :é; close perusal of the two aforesaid memoranda, along
[ . -%é ~ with what was stated in the memorandum dated
‘ b " 29,10,'1986 Whlch has been quoted in the memoriandum

of service:of the: incu

¥ : this position clear by stating that Central Govern-

" _ment Givilian Emplyoees who have All Indid Transfer

»§3 Lisbility would be granted the allowance. "dn posting

i to any statlon +o the North Eastern Region". This !
. R |

N RN LT e aSpeCt o
b
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.31 aspect is made clear beyond doubt by the 1987
Memorandum which stated that allowance would

L not becgome payable merely because of the clause

in the app01ntment order relating to All India
Transfer Llabllity Merely because in the

‘%& Office .Memorandum of 1983 the subject was mention-
Y ~-ed as quoted above is - not be enough to concede
i to the submission of Dr.Ghosh."

KRN
B R

-‘iv

The position has been further clarlfled by the Supreme Court
gyide their judgment in Union of 1India and others = Vs =
5&8910gical Survey of India Employees Association-and others
1§Pa55ed in civil Appeal No.8208-8213 (arising out of S.L.P.

ﬁNos.12450—55/92) as stated in para 7 above.i . ... .

RIR In view of the critéris laid down by the Hon'ble
QSupreme Court in the aforesaid judgments, the applicants

%;aré not entitled to' the payment of S.D.A. as they

S

A«are resident ofiNBrth Eastern Region and tiey have been

.8

”ldcally recrulted and they do not have all India Transfer

Liabllity. As regards the recovery of the amount already
**paid to them by way of S.D.A., the Hon'ble Supreme Court
in the aforesaid judgments has specifically directed that
gwhatever amount has been paid to the employees, would not
be recovered from them., The judgment of the Supreme Court
? was passed on 20.9.,1994 but the respondents on their own
\had continued to make the payment of S.D.A. to the appli-
%%?cants till 31.1,1999, The orders have been passed by
;%fhe respondents to stop to payment of S.D.A., only on

jlz 1.,1999, The order passed on 12,1.1999 can have only
i(p»x:os.pec*t:we effect and, therefore, the recobery of the SDA

already paid to the appllcunts would have to be waived

&’L/ page 12 ...
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‘For the reasons recorded aone, the O.A. is partly
; ] and the respondents are dlrected that no rec0very
%~ﬂ , wguld be made by them of the amount of S.D.A. alreadﬂ pa1d
to the ‘applicants upto 3l. l 1999, In case any amount on

account of payment of S.D. A. has been recovered/W1thheld

from retiral dues, the same shall be refunded/released .to

| /41.1 .
| the appllcantélmmedlately.
i *l’u i
‘,& o . ' ‘
i "s’* b i
e The C.A, is dlSposed of with the above direction,, ‘
N6 order as to costs. !
_ ' \‘- .. . .M—~.—~ : ?

. Sq/-VICECHAIRmam ?
A Sd/MEMBER. (4) -
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