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CENTRAL ADMINISTRATIVE TRIBUNAL, GUWAHATI BENCH.

Date of Order : This the 17th Day of June, 1998.

Justice ShrihD.N.Haruah.Vice-Chairman.

Shri G.L.Sanglyine,Administrative Member.

Q.A.NO. 82 of 1997.

-~ Shri Nawab Imdad Hussain « o o« Applicant
- Verbus -
Union of Indla & bbs. « « + Respondents.

O.A.No. 83 cf 1997.

Shri Debendra Nath Hazarika e « « Applicant
- Versus =
" Union of Indda & Ors. . « « Respondents

0.A.N&. 84 Bf 1997.

shri anil Kumar Chaharia . « « Applicant
- Versus =
Union of India & Ors. « « « Respondents

OC.A.No. 87 of 1997

Shri Jivan Singh . : e « o« Applicant
- Versus =
Union of India & Ors. « « o Respondents

Mr A.K.Bhattacharyya, Advocate for all the applicants.

Mr S.Ali,Sr.C.G.S.C for respondents No.l & 2. ‘

Dr Y.K.Phukan,SrsGovt.advocate,Assam for respondents No.3,4 & §.
Mr B.K.Sharma,Advocate for respondents No. 7 & 8.

Mr G.N.Das, Advoccate for respondent No.1l0.

OC.A.No. 52 of 1997.
Shri Ajit Kumar Das « « « Applicant
- Versus - :
Union of India & Ors. e « « Respondents

OC.A.No. 53 of 1997
Shri pPromode Chetia ' e o o« Applicant

- Versus =-
Union of India & Ors. « « « Regpondents

OC.A.No. 54 of 1997 ’
Shri Derajuddin Ahmed + « o Applicant |

~-Versus- . |

Union cf India & Ors. e « « Respondents |

Mr B.K.Sharma,Advocate for all the applicants.
‘Mr G.Sarma,Addl.C.G.S.C for respondent No.2
Mr Y.K.pPhukan, Sr.Govt.Advocate,Assam for respondents No.3,4 & 5.
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AMr”P;ﬁfaSad;-Advocate for thé‘épp;;gant.

e U

C.2.¥No. 135 of 1257,
Shri Sailendra Kath Talunsar
4 ="Versus

e - oglawndents .

Mr S.Ali.SrveuGJ§<g~for respondenﬁtﬁg;fég“@_wp
M.r G osarma. Addl oo ) S;C\ﬁOr—“rE$&aent ! N(S_“-23“ S

Mr Y.K.Phukan, Sr .Govt. Advocate,Assam fog r€éthden;s%§L4 & S5

_Applications as these 8pplications involve common questions

posted after their appointment in different places. They serveq -

~in various Capacities. Each Oof the abplicants claims that he

iSLHOneSt. deligent and-inteliigent Oofficerand the recepient
cf vafious medals and letters of appréciatiénQ’They had under-~

gone various training courses. All the applicants also ciaim

Y ‘-"
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'ﬁra K' Hazarika(reSponden”

Sailendra Nath Talukdar (apolicant in o A.

Being aggrieved by the deCision of the Selection Committee

ns stating inter alia

e

it s submitted representatio

 ehle appic
as illegal arbitrary

“gHat® their'y;flusibn from the ‘select: list W

‘and it was?d@he annon applio

ation of mind Slml

representatiens had

,milarly Situated applicants subm

ication before this Tribunal The application was registe-‘f

In February 1997 this Tribunal

Wﬁappl
red and numbered as. O.A 288/96
~he said o Ao directing the Director General of

n- that until such diSposal noc one

and also gave directio

be app01nted to Ips. Shri DeraJuddin Ahmed » applicantfin O.A;-

Vo ,4/97falso filed s;milar applicationdclaiming promo‘io‘

n ;

Th.retrOSpective erfect and made an interim prayer not;toa

selection scheduled to be held in the last week of

*997f§This Triounal on 20 3. 1997 passed

order in the

_ng reply to the show cause nftice the responde




..
7

& - Shri AJlt Kumar ﬁas. applicant in O.A.52/97 in his

appllcation has stated that in the list prepared by “the Seléction
-Comm;ttee constltuted in the year 1996, hls ‘name appeared in®

Sl.No.l and therefore he had every reason to expect promotlon

f“w--*t0~{PSw—He thelefore claims fer a clrectlon\tO'the reapondents“u

,-“E.aq
; v

‘to promote him to the IPS cadre ‘with retrospective effect.

Similarly Shri Promode Chetia, appllcant in C.A.53/97 claims

'that his name appeared.ln sl.No.3 of the select 1ist and the

ame of bhrl Derajuddln Ahmed ppllCant in O.A.54/97 appeared
in Sl.No 2 of the select 1lst ‘He has also made similar prayer
to direct the respondents to promote the appllcants to the IPS
cadre'with retrospective effect. ‘The cther applicants namely,

applicants in C.A.No.82/°7 83/97, 84/97, 87/97 and 136/97 have

_ challenged the select list and pray for setting aside the said

select list.

6. Cn various dates all the above applications were admitted

]~and 1n due course respondents had entered appearance. In O.A.

No.52/97, 53/97. 54/97 and 136/97 only the second ‘respondent,
namely,vthe Unlon public Service Commission have filed their
“wrltten statements. All the written statenents are similar in
nature. In O.A. g2/97, the Union Public Service Commission,
respondent No.l and private respondents No.7, 8, 9randh10 have
f£iled written statements. similarly in O.ﬂ.83/97_only respon-
denﬁs No.7, 8 and 9 have £iled written statements. In 0.2.87/97
Unlon of Indla and the private respondents viz. Promode Chetia
and Rohlni Kumar Bania have filed written statements.

7. - Heard learned Counsel shri A.Ke. Bhattacharyya appearlng

on behalf of the applicants in O.A. g2/97, 83/97, 84/97 and

‘-;'87/97, Mr. B.Ks Sharma.learned counsel for the. applicants in

C.h. 52/97. 53/97 and 54/97, Mr P. Prasad. learnedvcounsel for

the applicant in 0.A.136/97, Mr S.Ali,learned Sr.C.G.S.C, Dr

R
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kan;. learned senior Government Advocate:

iearne& Addl.C.G s.c.. Mr B

Das also appeared bn benalf of respondents No.7 8 in

| 82/97 83/975 84/9 -and 87/97.

81‘;. Mr A 2 Bhattacharyya submi

Committee“as per rule Was required to classify ‘the’ eligible“'

tted pefore: us that Seletticaf

officers in varidds grades, namely.-“Outstanding “VerY“Good"~'”

‘v"Good“ and “Unfit“ on the baSlS of the entire service records

'including those not included in the ACRS+ Learned counsel

Hfurther submitted that :

(a) it was not enough for the Selection Committee<t§‘

make the selectiOh and classify the ‘officers in various

',{grading on the baéis of the ACRS Only,}

(b) the facts and circumstances of the presentﬁcase..

amptly showed that ‘selection committee while making the

;aselection had sufferred ‘from the vice of malice in law and

“fide

(c) in the present cace ‘the -selection committeeﬁwhilea

making the selection did not’ act fairly and: reasonably in

p_eparing the select list as it had violated the. provision

. of Article 14. 16 and 21 of the Constitution._p

9.-' 1r B K harma, learned counsel for the applicants 1n

'*'5o.A.No 52/97 53/97 and 54/97 on the cther hand. submitted “Ehat f
the applications filcd by the aoplicants in O.A.No.82/97.

83/97._84/07 87/97 and 136/97 did. not. merit any con51deration

and were 1iablc to’ be dismissed summarily. ‘He also submitted

that the applicants suppressed the material facts ineasfmUCh“

as O A.No 288/96 was filed by Nawab Imdad Hussain an fomhérs,-.

the applicant in ‘O.AINO. 82/97 alongWith others was disposed
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of by this Tribunal by order dated 28.2.1997 W1th a dire_ct_ion..

diSpose of the representation submitted by the said

'.;.—._‘ .

%Tapp_icants. In “the representation only pOlnt urged upon was =

;regarding the" seniority and nc: other ground was taken in that

0. A 288/96 Therefore. the other grounds taken in the” present

'iapplications ‘were barred by the principles of constructive
-:7res Judicata. ‘It was. pcinted out that the ground taken in the
'u;O.A. filed 1n 1996 ‘was that - Shri Ajit Kumar Das and DeraJuddin‘ .
'd‘Ahmed. applicants in 0.r.52/97 and 54/97 were. Junior to the

’flaapplicants was untenable in law in-as-much as. the seniority -

”L{fhad never been a criterion for selection to. the IpSz the | p

*}fseniority comes to play only when merits were equal Besides,.
Affln the applications new. grounds had been raised According to

;.?QMr Sharma the ACRs reflect the achievements and performances

5?ofvan orficer and there cannot be any fresh consideration in -

'}reSpect of medal, award. letters of appreciation received bij.-_

'?he?offmcers. If these things were required to. be taken into

ount again there would be ‘double appreciation which wasf

"Enever contemplated by the- relevant rules. This position had

¥7fbeen made clear in O A, 136/97. According to the learned counsel',

Y this was not ‘the criterion of selection.:The arguments advanced 1
'if*fby the learned counsel for the said applicants were: absolutely-?
'*T:falacious ‘and not tenable. The learned counsel submitted that

Tlit was done in accordance with law and relevant rules after,

faking into consideration of all the’ relevant facts and on.

s ,perusal of the ACRs and making the gradings. as requiredo

"%THLearned counsel further submitted that the action of the
! fVTSelection Committee can be. reviewed by thls Tribunal only in
'*anse of any error in decision making process . and not the

dec;sion ‘as. the Tribunal was not. sitting as a Court of appeal..

» The counsel appearing on behalf of the respondents Nc.l to 6
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and?mr.GQ ar’dl learhed Addl.c G. S.C appearing n ‘beli

UPSC also supported the dec1sion of the Selecti.ﬁ

According “Esthem_ there was nothing wrong in° the decision ma%; g

s.'Therefore] Ho. . interference with the decision of theﬁ

.”fSelection Committee Was called for. n the” rival contentions;s

' raised by the lear ¢

fcounsel tor the parties the following

'f oints fall for determination :'

(1) Whether thé present apolications are hit by the
inciples cf constructive res judicata ? v
(2) wﬁdther Qhe deClSlon cf ‘the SelectiOn Committee in
’:'making e’ seleCthn was Just and prOper and

n‘whether thevaction.of the’ Selection Committee is

arbitrary, unfair and unreasonable'and ;

.'_Ti)fﬁﬁltﬁerfthe action of the Selection Committee

wfce'of malice ?

wﬂg;_ : All India serViPes Apt 1951 was- enacted under the

ovisions of Article 312 of the Constitution to regulate

ﬁ”the recruitment ahd the conditions of service “of persons"“‘

'L:appointed £6 any such’ service. In 1954 ‘the Indlan Police

ﬁéfﬁerviee (Recruitment) Rules was made in exercise of thie powers.-

ﬁc0nferred by Section 3 of All India Services Act. 1951 by

' he Central Governnent in pursuance of Rule 9(1) of the Indian
Police Service (Recruitment) Rules 1954 The Assam police

Service Rules 1966 Was ‘made in exercise of powers conferred by

'hiffthe‘proviso to. Article 309 of the Constitution of India. -

10 ."""'pomt No (1)

Principle of res judicata being founded ‘én "a general 3

'prinCiples of law. it applies outSide the provisions of"

Se 16n" 11 of the cpc. This principle ds aimed at- achieVing‘

bt - 1 MAaa 42 £ e
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\Ejfinality in the litigation. Constructive res judlcata is a'

-soe01al and artifitial form of res judicata. Explanatlon Iv of

decided finally then only the principle of res Judicata is

tations earlier’ flleo. In fact nc question was dec1ded in the

_Regulation known as Indian Police’ Service (App01ntment by

u;Regulatlon 3 of. the said. Regulation prov1des for constitutlon

‘vSectlon 11 of the CPC has dealt with the provisicns of construc——
vflve res Judlcata. In an appropriate case, the pr1n01ple of
"constructlve ‘res judicata may also. be applicableﬂeven though

’in such case CPC is not applicable. ThlS rule can be Sald to

; be a technical but the basis on which the said rule rests is

founded on’ consideratlon of public policy. The general prlnciple
of res judicata bars retrial on a particular 1ssue Wthh has
been- flnally decided in an earlier suit or proceeding where the
issues and parties in the Subsequent SUlt is substantially same.
The . constructlve res judicata covers the area where there is -
no flnal oecis1on on a partlculcr issue as ‘nc ‘such issue was

ralsed in the earller dec151on. But then the pr1n01ple cf

1--

.constructlveare34Judlcata is avallable 1f the general prov151ons

Of res Judlcata are fulfilled.- It means that when a matter. is

. e ol

appllcable. In the absence cf such final decisicn, the question
Of constructive res judicata does not arise.

11+ - In the present case the earlier 0.2 .288/96 was disposed

of by this Tribunal with a directlon to consider the repzesen-

said case ‘by this Trlbunal. Therefcre, the principle of res
Judlcata is not applicable in the present case not to speak
of constructlve res Judlcata.

12. point No. (2)

Under»sub-rule(l) of Rule 9 of the-Indian Police Service

(Recruitment) Rules, 1954, the Central Government have made

Promotlon) Regulations, 1955 (for short "the Regulatlon 1955")
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a
preparatiOn ‘0f. 1ist of suitable officers is prescribedvdnx :

Regulation 5 Bf “the Regulation 1955". As per the said” Regula-

tion.each Committee shall ordinarily meet at intgggglg_gg&;,;~

“exceeding one year and prepare a 1ist of such ‘members.: of the’

> '....

State-Police Service, as held by them to.bensuitablexfor T s S
promotion to the service. The number of members of the- State
Police~8ervié5.t¢jbg-inciuded in the list shall be calculatéd

as the '‘number of substantive vacancies anticipated in the’

course of the period of 12 months, comméncing from: the date -

a
a vk b

of preparation of the list, in the, .posts. available for -them

. .
.

[

PAEs Bat

S

under Rule 9 cf the RecruitmenE,R&leséplus ﬁWénty-pérfE€ﬁ£39£ f

such number or two whichever is;gréatgrquhe Comnittee shHall _ ..

“hif e

4 ea ander reridy sy

consider for inclusion in the said list, the cases of members

ofathe State police Service in the order of seniority in that
serv;ce of a number whlch is equal to three times the numb=sr
»referred +0; An? sub-regulatlonka)n However,,such restrlction

is not appllé;ble in respect of a State where the .total number
of eligible officers 1is less than three times-the maximum

permissible size of the Select List and ‘in“such-a case-~the

Committee shall consider all the eligibléioffiéefgiéﬁﬁdéfi‘f
régulation 3 of Regulation 5 the Comnittée'is-débarrédwffgh:;w

considering the case ¢f the members of the State Policé*SeE&lde

who-have attained the age of 54 years on the first-déy'gftf“'
april of the year in which it meets provided :that :a mémﬁér"ﬁf“f
the State Police Service whose name appearedin-the Select - List .

in- force immediately before the date of the meetinhg of the

Committee 1shall be considered for inclusion-in the fresh list, -
to be prepared by the Committee, even if he has in the mean-
while attained the age of 54 years. The Selection Committée~ "7 |

then shall proceed to consider the case of éadﬁ“éligible,




w{i records and then’ grade them as 'Outstanding .'very,goodﬂ;e?> '

'Good' ‘or ‘Unfit‘

A %;\*?f;ﬁrmlaa In“the présent case the Selection Committee made the

gradation after making an. assessment on the baSlS of ACRs.~

Bht then what is the meaning of serVice records' dOes it mean
ythe ACRs alone or something else. Learned counsel for the
i:aapplicants in. C.A.82/97, 83/97 84/97 and . '87/97 Mr Bhattacharyya
.ﬁxsubmitted that sérVice records would not.- mean ACRs alone. |
_igThis eXpression Jservice records‘ would also include other
:-ﬁrelevant records which might lndlCate the . officer s- achievement
"5or failure in the discharge cf his duties.- Therefore..apart
'?from the ACRS- such other records should also be looked into.
fFailure—tovconsider.those»other«records would vitiate the
-gentire selection proceedings.'Any selection llst so prepared.

»}would be - illegal and invalid. e T N
';L4‘ It is well established that Annual Confidential reports
‘are prepared on- an overall assessment of . the officers of a

._particular grade for which such reports are written..Thet'

tcompetent authority, reviewing authority and. the accepting

i', .--h;i;authority are to act fairly and objectively in showing the'

r o - character, integrity and performance of the incumbents. While

; hdimaking the" assessment those authorities are required to take

%?: - *_'.1nto consideration of the entire service records of the officer.
% ,

Besides his personal knowledge regarding 1ntegrity and other-'

l'i. "_v'a~;wise also required to be considered at the time of writing of
o ,the_ACRs.-Adverse-remarks are also sometimes required'to be
hﬁindorporatedfin:the.reports. The cb ject of'makingfadverse

. remarks is~to assess on merit-and performance of officer
-sconcerned SO, as to grade him in various categories as.

'outstanding R 'very good‘- ‘gecod!t, 'satisfactory etc.dfor
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. . in yriting-the confidential reports.

';:}lﬁﬁyfij‘lnithe pre entﬂcase the learned counsel for the appli-.

..ﬂ"/

i by reporting officer on the basis of the materials either

:?which the revieWing or accepting authority have to act fairly l

»and ob;ectively in asse381ng the character and performance

vof the officer. ThereFore.,in our opinion annual confidential

repOrtfreflects the entire service records and there is nothing
Wrong on the part of the Selection Committee to consider only

-the ACRs for the. purpose of making an overalr“relativelassess-

m—
e

—

TN
;ment of the OfflC\TS\and grading them on: suc such,assessment "T“"“*-—

*—-«....-...._..

has been held oy the °upreme Court in :State of U.P. and another

vs. Ved Pal Singh and another reported in (1997) 3 SCC 483 that

it is necessary td record the confidential report oo;ectively
_and dispassionately w1th a reformative purpose to enable the
public servant to reform himself to improve quality of the
service and efficiency of the admlnistration and maintenance
of dlsc1p11ne in service. Ccnfidential reports placed on'

record in the said case did disclose such deleterious tendency

4

e e are -+ men s

cantsfhowéver; cOuld not show any instance which demonstrates

'dereliction of duties in writing ACRs. The ACRs are written

placed by the’ officer himself or from other service reccrds.
;These are scrutinised and verified by the revieWing officer

and the accepting officer. Therefore, we are . of the opinion

that assessment of the officers made by the Selection Committee
cn the ‘basis of the ACRs and subsequent gradation on such
.assessment. fulfil the requirement of Regulation 5 of the said'
'Regulation 1955‘ 'Mr Bhattacharyya had also drawn our attention :
to ‘the fact that the Selecticn” Committee unreasonqbly and
unfairly put Sri Sailendra Nath Talukdar an eligible candidate

for the said year in sl «NO .6 even thcugh he received Police

_ Medal in- 1993. awarded by the president of India for meritorious

’//

CenntAn. .20.1..‘ .



A;fservice on the Republic Day. 1993. This was, according to Mr:,
1suCh distinction in their service Carrier. In soite of that

m'have been surely T different " we~““haye already said that the

IO ACRS are written after taking into ccnsideration of all the

.j:ACRs. it is ﬁiffi_
'not prOper”‘ f‘ﬁ

_Qwere never under challenge. The 1earned ccunsel for the applicant;

'ffThisiTribunéiff

“ijri Talukdar was put at the bottom. Mr- Bhattacharyya also

o T et T =

“fsubmitted had thlsaSpect1xuxlconsidered the selec -i-on. WOuld
M

.»..f—;’"‘\

1vcou1d not show anything in this regard “The Selection Committee_”ﬂ

>5isfan eXpert bocy and this body knows how to: make the assessment.Q;

s 1n bur Opinion)is not competent to’ interfere

fw1th the deClSlOn of the Selection Committee in making the .
'assessment and subsequent gradation unless there 1s somethinc

',_ gpatently wrong on the face of it. As we do not find anything

in this regard we are not 1nclined tc interfere w1th the dec151on:-

. of the Selection Committee in reSpect of placement of the ok

el .' .

»successful candidates.‘Pr Bhattacharyya further brought to-our :
"‘ notice of a photoc0py of the Meghalaya Engineering (Public Worksyil
.i_SerVice Rules 1995 by way cf illustration and pOinted out” how

- fto prepare the select list. Ne find no force in this argument,in-::

as-much as the analogy is not at all applicable. Learned counsel?“'.

galsc challenged the dec151cn of the Selcction Committee on other

ifﬁcounts. According to him the deClSlon of the Selection Committee 3

L R
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'sufferredfrom two major 1rregular1ties as a result of Wthh
the deClSlOn cf the Selection committee in making the select
1lst Was not £a1r and reasonable-ron the c0ntrary it only'

demonstrated that igzgcted arbltrarily and unfairly. eherefore, "'

;“”-~«*~w*it*vi*1ated the ﬁ?5v1sion of Article 14 of the Constitution.

He also submitted that Sri Birendra Kumar Hazarika,‘a selected
_ candidate was not an eligible person for selection in-as—much
,asvhe was - overaged ‘at the relevant time. Sri Hazarika crossed
jthe age of 54 years on the first day of April 1996 i.e. the
‘date of consxderation of the candidates. as required under the
.'provision of Regulation 5(3) of the Regulation 1955. While

.making this subm1551on he had drawn our attention to sub-regula- '

[tion 3. of Regulation 5 of l°55 Regulation. As per the prOVision

of the said Regulation a candidate must nct attain the age of

-fu§4gyears on the first day of April of the year in which it meets.

LA ,;fﬂ?;quote the relevant&portion of Regulation 5(3) as under ;-"

"Re: ) The Conmittee shall not
“consider the ‘cases of the: Wember of the
State Police Service who have attained
the age of 54 years on-the first day. of
April of. the year in which it meets. .
:Hoﬁever. as per the proviso to sub—regulation 3 of Regulation 5
a member of the State Police Service whose name'appeaxedin.the
| - select llst in force 1mmediately before the date of ‘the meeting o
of the Committee shall be consioered for lnClUSlOn in the fresh
;list. to be prepared by the Committee, even if he has in the
_ meanwhile attained the- age of 54 years. The second prOViso
l however says that a member of the State Police Service who hoS |
lattained the age of fifty—four years on the first day of -
_January of the year in which the Committee meets shall be
wconsidered by the Committee if he was eligible ‘for considera-
tion on the first day of April of the year or of any of the |

’years immediately preceeding the year in which such meeting.was

B VX o o o PG > SRS
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held but could not be considered as no meeting of theaCémmittee"

‘V was held durlng sutn preceeding year or years. Relylng on’ thls

provisxon Mr Bhattébharyya submltted that admlttedly Mr Hazarlka

”;ached the age of 54 years. Therefore. hlS case’ Was wrongly :

.__.._..\

"fselected Thls is a very serlous allega

not taken 1n the;;

argument thls point"as ralsed Unfortunately in this case: Uniont_1

‘ of Indla dld not flle”any wrltten statement The Unlon publlcﬂ.;gf”
Serv1ce Commisslon however, filed written statement. As’ thls'

Ul point was not takeh there could not be any reply. Thls 1s a

thereafter by way of amendment or bnylllng aﬁreJoinder. We have

-zperused the record. We do not flnd anything in thls regard We'

S blished prlnc1ple of law is that nothlng should be looxedj'
into unless pleaded A plea not raised in the petitlon or in the 7
rejoinder should not be taken into con31deratlon. In ‘M.S.M. |
Sharma vs. Srl Krishne Slnha and others reported in ‘A.I.R 1959

.C 395 the Supreme Court dlsallOWed a new poirnt to be raised

<

in case of a blas by the Chief Minlster. It observed :

'"The case of blas of a Chlef Minister(reSpon--
‘dent  No.2) has not been made .in any way in
.. the petlthn and have raised’ this question
" . for the defence of those which were mot .. -
mentioned in the petition: but were put- forth
- in the rejoinder to which:the respondents
had nc . Opoortunlty to reply."

nkanother dec151on Dr R. K S.Chauhan and another VS



'1htThe Court bbseried : d - _l237

& are, therefore, of the Opinlon that the
High Court fell into an error in making
" out a case which was nct pleaded by the .
unsuccessful candidates in the ‘application
' filed before the Tribunal and which it =
;gappears was made out for sthe first time
"Ry the- High Court s Even when. thé matter
_...és pending before the nlgh Court. the
“dhsuccessful candidates -never -sought
.7 leave to amend their application and -
f;_”~~%~include this plea. The appellants as- well
' . as_the ‘State, therefore, ‘had hardly any
'”Opportunlty to place their pcint of view
in that behalf. #e are, therefore, of the
‘opinicn: that the said ground on which . the
High Court quashed the selection cannot
"be allowed to stand."

"

“again in Additidnal District Magistrate (City) Agra vs. Prabha-
 Kar Chaturvedi &nd anOther.reported in (1996) 2 SCC.12 the
’ Supreme Court observed thus :

"..eees I £ind that the order of the High
Court cannot be sustained. So far as nonh-
supply of Enquiry Cfficer's report is.
~concerned it has to be kept in view that
. ho such ccntention was raised in the writ
L ER betitlon ‘pefore the ngh Court.- The™ ﬂigh
e 'Court has noted- thlS aspect. Nothing could
B . be pointed out tc us by learned counsel
for the respondents to controvert this .
observation of the High Court. whether
.the pleadings- in the:writ petition should -
be treated as pleadlngs in a suit or not.
is not relevant for decidlng this- questlonm“

ofSihilar’View was taken by the Supreme_Court 1n_The;Chahcellor
o ahd:ahother vss Dr Vijayanda Kar and.othersfreportedain {1994)
1 S.¢.C 169. In the said decision the Supfeme Couft held &

WFacts not pleaded in the Writ petition
should not be taken into consideratlon.

,_In v1ew of the above we are of Opinion that the Tribunal should
refraln from making an enqulry regardlng the allegation brought k

the applicants. Even assumlng that such consxderation is perml-'fi
»ssible.von peruSal of the record we do not ‘find anythino to
1ndlcate that he Was overaged Thls fact ought to have been

pleaded giving the opportunlty to ‘the other side to controvert

e PONT el .
it "
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e we are. unable tO accept the submission

fifalso}submitted that the ACRs of t

*f»consideraticn by the selection ‘Committee, assessment of their

'{in O.A Nos- 82/97. 83/97. 84/97 and 87/97 also submitted that

»'i£.necessary‘ Theréfore.

“Mr Bha’ he learned counsel submitted

3ta¢haryya BeSides t
Jlemis Said Hazarika was

e

a matter of death of one Subhash bh

.h,ofihnquiry in

Mr Bhattacharyya contended that the officerA

ith officers who were not guilty by any

ainted officer ought -not to have been treated

the app’]f‘z'ic’ianfts’*f’-lwe-fé-‘ ‘down -gra-aaa-,i

'1rwithout‘recording any reasons and thereby deprived them of

‘g opportu ity for promotion alongWith other six’ selectees.

:ely violated the mandate of Article 160‘If down—‘~}“

| E'gradation ot the: ACRs of the applicants were not ‘taken into.

“’fmerits~by the Selection Committee would have certainly been

'fherefore._the Select List of 1°96 Was liable to be

‘ﬁdifferent.

¢ side and quashed.nr

The 1earned counsel appearing on behalf of- applicants

g_;downfgradation entries had been made 1n the ACRs Without




~'v“ground “In view of the above we do not find that the Selection‘

'fgCommittee whi eémaking the selectiOn committed any 1rregularity

H . Rt e S i
e

.“-selection waé arbittary. unfair and unreasonable. It 1S a settled

"»Q,Relying on the said. decision he urged that any action taken

ttTribunal in the applications as well as in the rejoinders.xAs -l?“

.this;point was not taken the other side had no Opportunity to

'1refute the ‘game o Therefore, the Tribunal is not to consider such

- or: illegality requh ing interference..It was also argued that

i the “entire- aétion gf the SelectiOn Committee in making the B

;prlnClple of ‘law that - any administrative action which is taken
in an arbitrary manner cannot sustain in law The Apex Court in-
'very many- cases have held that every administrative action must
be informed of reason and 1f the action is not reasonable it
cannot’ be fair and unfair action is liable to be struck down.v
'*In this connbctioﬂ learned counsel had drawn our attention to

’la”décision~0f King s Bench Division, Pilling vs.' Abergele U.DC.

_ould notfbe sustained In the said deciSion‘

1.0rd Goddatd), Chidf JUStice observed thus :

LI I ‘have always understood the law to be ’
that where a duty to hear and determife a
question is conferred cn a local authority
and the,reasons which show that’ they ‘have'
“taken into account matters which they»ought ‘

_not to have taken into account or have = - AR |

: .+ failéd to take into account matters: which o

- they bught to have taken intc dccounty, - the

e cour{ ‘to whom an appeal lies ought to allow
Lfan appeal. . . . . o

’-The observation of Lord Goddard is well established prinCiplef"

- of law. There is no dispute about it. But in-theé present case"

_we do not find any relevance in aﬁmuckas the applicants could;
'lnot bring to our notice anything which would show that ‘the
Selection Committee had taken into consideration of some mattersf W
5 ( -

'1whicrxwerern3t required to take into conSideration or for that

the Committee took into cons1deration certain extraneous matter;“‘




Tt was further argued that there was a total non. aoplieﬁ

"ucation of mind on the part of the Committee in not. taking 1nto

"f'consideration certain relevant factors which ought ‘to have been

taken 1nto con31deration. His flrSt Contentlon was that’ 1neligi-'

Ble’officer gnri Birendra Kumar Hazarika was: put in serial No.S

__,,/——\_4____\‘__‘

_;of the select list who was overaged on the date’ of selection

v.for prcmotion within the meaning of Regulation 5(3) He further"i
'submitted that proviso to the ‘said aegulation;was.not at all.
"”applicable in the: facts and c1rcumstances cf-the case. Shri
f'FHazarika attained the age of 54 years 10 months 1n;April,“1§97
:and by that time he was much overaged, he ought not to have
';been considered for promotion tc IPS under Regulation 5(3).
'“Therefore. the Selection Commnittee had acted in viclation of
“vthe mandatory prOV1810nS of Regulation 5(3.). The entire deClSiOn
pmaking process Was Vitiated by error of law and therefore the
iselection must go. Learned counsel also argued ‘that the. Selectionm
A.Committee while making the selection took into consideraticn
',of some extraneous matter ‘and therefore- -the action: cannot be
'.sustained. We have already indiCated that the pcint oOf° over age -

was.not taken in.the pleadings. there was nothing in the records

which de have already indiCated herein before,“Therefore. we are

,unable to accept the submissicn of the learned counsel that

.,there Was_non,application ‘of mind.

.»3163- Point No. (3)

The applicants in these Criginal Applications No. 82/97,

-'_'__:;;,;.83/97. 84/97 and 87/97 have challenged the action of the.

_.Selection Committee also on the ground that ‘the action of the
B Selection Committee sufferred from the vice of malice both in
law and fact. There can be malice in fact when action is

_takep by.an authority with the sole purpose to victimise a -

‘person. Mala fides meéans want of good f£aith, personal bias.




G

A_An administrative authority must, therefore. act~inwatbon_

-'fgrudge, oblique or imprOper ‘motive or ulterior purpose. The

:*fadministrative action must be said to be. done in good faith.

e e — _

.An act done honesLly is deemed to have been done in good faith.

-Jmanner and should never act for an imprOper motive orrﬁlterior

purposes or contrary to the requirements of the statue. on* the o

'"*‘B *1s—o£ the~circumstances not’ contemplated by law, or 1mprcper—7d"

”1y exerCised disdretion to achieve some ulterior purpose. The

"determinatiOn of a: plea of mala fide involves two questions,

'namely, (l) whether ‘there is a personal bias ‘or an oblique

-motive. and (41) whether the administrative action 1s contrary

pto the obJects, requirements and conditions: of a valid exercise

of administrative.power. But then the plea of mala fide must

*ffnot oniy be taken but also be proved such action may be

‘inferred from the facts and c1rcumstances of a case’s Mere

*vague or bald statement is not enough T must -

'either by admitted cr proved facts If it is . f

‘ established that the action has been taken mala fide for any

fsuch cons;derations or by fraud on power or colourable exerCise

”?Of power,,it must. be struck down .’ Administrative authority

'Qhas wide: discretion in’ taking a dec1sion. But then. pOWer to -

”fact in discreticn is not power to act ad-arbitrarium It 1S-r

“not a despotic ‘power, nor hedged with arbitrariness, If done

it brings the authority concerned in conflict with law. When

'fthe power is exercised mala fide it undoubtedly gets vitiated

:Tby.colourable exercise of power.

LQtiOn Committee had done something for oblique purpose.There

s e e

From the records we do not find anything that thefbelec- |

‘fOI‘e »

"-'we do not find any malice of fact in making the selection._ fgf_

517-'~ Learned counsel also submitted that in the present case’

:the action of the Selection Committee sufferred from the vice';.

. ”““*'5_--.20_—— |
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of malice‘in law. Malice in law could be inferred from doing

ﬁiﬁ‘act intentionally without any Just cause or excuse

ithout there being reasonable relation to the purpose of s

‘ise:of statutory power.Nhen some wrong is done or .

cted by the action of an authority in contraven-

oviSions of law it can be said BT e malice ininv&

l'o cannot be Sustalned\—ﬂﬁ—a&thgrlt¥—%ﬂ£%4£:;;;;

arly.when a discretionary power is: conferred

imprOperly such action cannot sustain.f
ut application of mind it can also
'an-actiOnvin_maliCe}in‘laWaasimilarly Whlle._;g.fvj
horit Lakessome extranecus.
matter not at all relevant or takes intof'f /ideration Whioh'

t there is malice in 1aw.:Similarly a
I .

%,U' S is absolutely irrelevan

ity actuated by a mistaken plea in the exigencies

_existingvthings takes into consideration.qsuch mistaken

ad faith Such action shall

plea said to have been done in b

;suffer from the Vice of malice. Learned counsel Mr A.Y.Bhatta- o

had in this connection drawn our attention to a-

charyya
?1;‘ passage from de Smith S famous Treatise, namely.,'JudiCial
ReVlew of Administrative Action. Fourth Edition . e .quote

the same passage_;p ' ,vf ' , ' RN 'vf?;“,'

“The influence of éxtranecus - matters Will be
Jmanifest if they have led the authority to
-1~._;make an_order that is invalid- ex—facie. or .
o4 €heauthordity has . set them out &s: reasons
.. for, its order or ‘has, otherwise admitted ' .
'uftheir influence. In other: cases. the ‘courts
,;l;wgwﬁ“ww;gsp__;__must~determide whether their” influenceids.
R et giorber ‘infetred from the surrounding circum- -
-J”stances. I1f the influence or- irrelevant o
~ “factors: As. established it does not appear
© ko be necessary to prove that they were:the .
7 gole or .even ‘the dominant - influence, it S
_ seems to ‘be enough’ to prove that. their
1nfluence ‘was substantial. ‘




vffﬁBy"po ting cut td ‘this paSSage of the Book Mr- Bhattacharf’”f

*"tried to show that if the administrative action is is taken by

~taking into consideration of some extraneous matter such

action must be invalid. The influence of ‘extraneous matter

T-has to e inferred from the surrounding Circumstances. 1% the
’”;influence o& irréievant and - extraneous. factors ‘are established
’lin taking the deciSion it is not necessary tc-prove that. they

"are the sole or even dominant influence in taking such action.f

—

':’The de0131on ‘taken in. Pilling vs. Abergele U.D.C was® nOtiCEd

with approval by- the Supreme Court in the case of Smt S.R.

VEnkataraméﬁ Vs bnion of India & Ors. reported in :AIR- 1979

sc 49. “In the saia case quoting a passage from Shearer Vs

.‘Shields (1914) Appeal Case- 808 observed ‘that: "malice in its

”legal sénse means malice such as may be assumed from the

““dOing cf a wrongful act intentionally but without Just cause

‘7or excuse. or for want' of reasonable or probable cause.“ The

ﬁrt fuﬁlher held “tHat "if a discretionary power has

- heen- exerclsed for ‘an unauthorised purpose, it is generally

ﬂ.immaterial whether its repository was acting in- good faith or

Pfin bad £aith." The Supreme Court also approved the view taken

'7by‘Chief Justice tord Goddard in Pilling VS Abergele Urban

VT?District Council (1950) 1 KB 636 that "where a duty to deter-

“mine a’ question is- concerned on -an authority Wthh state

“Eheir reasons for the deciSion. and the- reasons which they

'7state ‘show that they have taken into-account matters Which

';failed to take matters “intc account which

fthey ought not to- have ‘taken’ into account. or. that they have

"'ought to have

'ﬁtaken into account. the court to WhiCh an appeal 1ies cantand

‘fought to adjudicate on the matter . In the said decision the

“apex Court further held thus :

e e e e that there Wlll be an’ error of fact L

"when a public body is prompted by a mistaken




LA belief in the existence of a non-existing fact

I or . c1rcumstance. “This is':s0. clearly unreasona—-
& that what' is dcne under such a mistakén’ -
ieﬁ ‘might almost be said to have been done ..
| faith; and in actual experience. and:- as,é;
gs g% ‘these’ may well be said to- run: into* o
another LR ] . o

tacharyya was . that intthe lnstant case

"e'tock into some 1rre1evant factors from'jA}
applicants. However. Mr Bhattacharyya could not

';thls regard except that the rev1ew1ng authority

1cations. Besidesk}

Ewe do not find anything that in such cases reasons are to be -

' 5;;recorded Mr Bhattacharyya had also drawn our attention to the.

'con51deration of the fa”

J'that Sh'iysailen-""

kdgr*Was ththolder of Indian Police Medal in

! 93 and’ Sri Debendra Nath Hazarika was' a holder of outstanding:

serVice Gold Medal “We- have already Sald that while writing
: ' to be . .
the:AﬁRs 1t isépresumed unless otherw1se proved everything

-were:taken 1nto con51deration and after taklng into considera- _

<the'ACRs had been written and at thlS stage thlS cannot

%#tbefafsubject matter of challenge. Mr Bhattacharyya further

jubmitted that there must be some record The record must

"indicate the reasons for making the selection. we do not find

”*flgany force on the submission of Mr Bhattacharyya in this regard.gi

ths we have“alr’adyfindicated that plea of malice not only" to

-ﬂ.fbe pleaded but to:bevproved We. do not find anythlﬁ% of this i!




*should take the role of an expert body.Unless there is some—thing

?,‘patently wrong. the Court or Tribunal should be slow into interfer—;

| “learned couﬂtel abbearing on: behalf of respondent No 10 Shri_
*Bania Submitted that the applicants have no vested right to

_be- promoted to IPS- although they have the right to be conSidered

! ;_with thd opinion expressed by the eXpert in- the absence

,_.iq__L

of mala fide against the eXperts (see Neelima Mishra vs.,Dr;

Har ndra Kumar Paintle' AIR 1990 sC- 1402) n the \~present\v;_;)_A
case no such thinq Was brought L Xo the notice of the Tribunal.,ti;:
Therefore. we' are unable to accept ‘the- suonission of Mr

Bhattacharyya. Therefore this ground also failsQ Mr G‘N.Das._

- for such promotion. The preparation of the select list of

'eligible officers belouging to the State police Serv1ce for
is

'promotion to IPSZyitnin the puereW of the IPS Regulation 1955. B

'7?He submitted thattherewas a duly constituted D. p.c considering~}~}

andfnon inclusion of the names of the applicants

’J!in o. A.No-82/97: 83/97. 84/97. 87/97 and 136/97 in the select

1ist could ﬂot be called in question by way of Judic1al reView.f -

“He had also drawn our attention to a deCision of the Apex Courtq':

“[’in Dalpat Abasaheb bolunke &.Ors. vs. Dr.B. S.MahaJan &. Ors.

"*reported in: (1990) 1 scC 305..In the said dec181on..the apex “-.b

-'fTCourt held thus -

“It is needless to emphaSise that it is not w
: jthe function of the court’to- hear: appeals
over the decisions of the Selection Commi—
tee .and to: scrutinize ‘the relative erits
..0f . the candidates. whether a candidate is
- "fit for a particular ‘post or not’ ‘has teo . |
be decided by the duly constituted selec-,fﬁ“
“tion Committee which has the expertise on. .
the subject. The court has no such: exper—w”*
tise . The decision of the Selection ‘Comniis .
ttee can be interfered with only on limited?iﬁ'
_ grounds.'such as illegality or patent: mate- '
‘rial irregularity in the constitution of . -
the Committee or its procedure vitiating R
- ~the Selection, or ‘proved mala. fides. afWeC-;;j”
ting the °election etc. It is not disputed'

‘—UILCQ e



: that in the present case, the University had
2¢ ..o constituted the Committee 1in due’ compliance
CinelEzees 0 0 with the relevant statutes. The Committee
ER T ' consisted of experts and.it selected: the

... ".¢andidates’ aftEr going. througn ‘all the-
-7 relevant material before. it. In sitting:
‘. .appeal over -the. selection so made and in
" “setting it aside on the ground of the 'so-
scalled comparative: merits-ofthe candidates
as.asseSsed By—-the court;, the ‘High' court - §
went wrong and- exceedeu*:ts Ju\Is\IGulon.'

R
lito examine ‘as. to: why Sri Talukdar s

*w%éﬁg in”decision7ﬁakind”pfoce§sw'It“iSEt ¢ décisiohgoﬁ;thef
“.zselection bommittee. Similarly. respondent No. 9 shri Promod

maxalso supported the deCiSlOn of the ‘selection Committee.:1’

?He also submitted that the Tribunal is’ not ar court of appeal
ﬂand therefore not supposed to go ‘intc the merit of the AChs

a nd quash 1t on the ground that there were. ne factual basis

iwof recording the ACRs. We have also conSidered the written

ﬂ;statements of Union ct India and Union Public Serv1ce Comm1551on.

“ons dering the entire facts angd. Circumstances of the case : _*‘

"5Lwe>are of the Opinio“ that'the learned counsel for the appli-'“
";;ﬂcants could not bring to our notice anything requiring the'

Anjerference of the dec151on of Selection Committee by this g

BN



”fiﬁrecommendatlon Af the Selectlon Lommittee. '
’Considering the entire facts ang: circumstances of

.. “lthe case we however, make no order as to costs.
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