
CENTRAL ADMINISTRATIVE TRIBUNAL, GUWAJIATI BENCH. 
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Shri Aji.t Icumar Das 

- Versus - 

Union of India & Ors. 
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O.A.o. 	o : 
SwI Sailendra Nath Tai 	 - 	

AppUcan'T 

Advcate for th& ap1jcant. 

ents  

Mr 	
or responent NO.1 Mr G.Sarma,Addl .C• 

MsCforreOd Y.K.Phukan 	.Govt. Advocate.Assam for 	deflts 3,4 &5. 
- 

By this order we dispose of all the above OrIgIa 

Apput5 as these aPplications Involve common estions 

of law and similar facts. All these applicants belong to 
Assam 

Police Service (for short APs). They.wete reited to 

the Aps in different years from 1976 to 1979 and they had been 

Posted after their appointment in different places. They 
in varjo capaciti 	

served 
es Each of the applicants claims that he 

is wh
onest, deligent and. intelligent °ffice and the recepient 

of various medals and letters of apprcjatjn - 
-They had under 

gone various training courses. All the appljcans also claim 

that they are entitled to be consideredfor promotion to the 

Indian Police Service (for short IPs) Cadre. 
2 • 	

A Selection Committee was Constituted as per Regu1
atj0  

3 of Indian Police Service (Appointment by Promotjo) Regulation 

1955 and the Coi'flmjttee in Its meeting In June 1996 prepared a 

list of eligible candidates for promotion to the IPS.cadre from 

the of fibers of APS. It is learnt by them tseof 
hatLthe applicants 

names did not find place in the select 
list but their juniors 

have eiher been Included or superseded them. 
3. 	All 

the applicants appeared in the competitive examina- 

tion and they were selected to APs on the basis of combined 

competitive examination held from time to time. The present 

applicants were appointed during the period from 1974 to 1979. 

The selection Corrlrnjttee Constituted for the purpose of 

. recrujtment of Officers to the rs cadre in its meeting held 
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/ M'V wasLnot ub11shed. Ho4ever, the 

OWN— about the se lec t 1 1 st and acc.. ordin2 rtO 

. 	
sé1eCt°ed  

DaS (applicant inOJ .5-2/27 

DeraUtiddin Ahrned (applicant 3-n Q.?\.54/97) 

3c. t1 	 Proiie Chetia (applicant in O.A53/ 97 ) 

; 	4. II
Kr. BanLl.a (respondent NO.1O in C'.A.82/97) 

- 	5. 'I 	
Birerra Kr.HaZarika(resP0t No.11 in 04A.82/9

7 ) 

sailendra Nath Talukdar (applicant in 0.A.136/97) 

Being aggrieved by the decision of the Selection cormittee 

the applicants submitted re
ing inter ali 

preSefltat O 	stat 	 a 

that their eclusibnfrom the select list was ilegal,arb1trarY 

and it y,asdke b non app1iCat0fl of mind. Similar several 

representatiOns ha also been filed either jointly or ndivi- 

duallyother of ficer. 

; 	I
HU5S1fl also . subrnitted that 

he 

aibith me-other similarly situated applicants submitted 

application before this Tribunal. The application was registe-

red and nuriibered as O.A.288/96. In February 1997 this Tribunal 

disosed of thesaid O.A. directing the Director General of 

police, Assain to dispose of the representation ithXn 3. month 

and also gave direction that until such disposal rio one should 

be appo.ined to IPS. Shri Derajuddin Jthmed , applicant in O.A. 

NO54/97 also filed similar application claimiflq promotion 

with retrospective effect and made an interim prayer not to 

hold any selection scheduled to be hcld in the last week of 

March l9gjl. This Triounal on 20.3.1997 passed order in the 

said O.A. and issued notice to the respondents to show cause 

as to wh interim order as prayed for shculd not be granted 

- and pending reply to the show cause notice the respondent 

were cdrected not to finally publish the selection list fof 
W.

promotiOçt to ips in the year 1996. 

- 

.. ............... 
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--- 	
ShI Ajit itumar Jas# applicant in O.A.52/97... 	

his 

the SeidCti0fl 

aplit0fl 
has that in the list prepared by  

CortLiattee constituted in the year 1996, his name appeared in 

y reason to expect 
sl.No.l: and therefore he had ever 
	

promotion 

for a directi0fl' to the responder'Its .  

to promote him to the IPS cadre with retrospective effect. 

Simi1arY Shri promode Chetia, applicant in .A.53/97 claims 

tIiat his 
name appeared in s1.1jo.3 of the select list and the 

na me.of Shri Derajüddifl Ahmed, applicant in,O.A.5.4/97 appeared 

in S1.N0o2 of the select iist..Hehas also made similar prayer 
S 

to direct the 'respOfluents to promOte the applicants to the 
IP 

. The other applicants namely, 
cadre with retrospective effect  

applicants in C.A.N0.82/97, 83/97, 84/97. 87/97 and 136/97 have 

a
1ienged the select list and pray for setting aside the said 

select list. 

6. 	
on various dates all the above applications were admitted 

and in due course respondents had entered appearance. In O.A. 

NO.52/97, 5/97, 4/97 and 136/97 only the second
, respondent ,  

namely, the Union Public Service Commission have filed their 

written statements. All the written statements are 
similar in 

A.82/97, the Union public Service Commission. 
nature. In O.  

respbfleflt No.1 and priVàte respOndentS No.7k 8, 9 
	d1O have 

filed written statements. similarly in O !l.83/97  only respOfl-

dens No.7k 8 and 9 have filed written statements. In O.A.87/
97  

union of India and the private respon-iefltS 
viz. promode Chetia 

and .ohini Kumar Baflia have filed written statements.. 

.7. 	
Shri A.K.BhattachyYa appearing 

Heard learned cOunsel  

• 	
'on behalf of the applicants in O.A.82/97, 83/97, 84/97 and 

87/97. Mr. B.K.harma,1ea 	
counsel for the applicants in 

C.4.52/97, 53/97 and 54/97, Mr p.prasad, learned counsel for 

the applicant in O.A.136/9 7 , Mr s.Ali,learned Sr.CG.S.C, Dr 

II 
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I  learned 	en.ior Government Advocate, AsS8JTI and YM K.phukan, J_ 	Mr 	.Srma, iearfl 	AQd1.C.G.S.C• 	Mr B.K.sharma and Mr GN 

• á•O 
apeaedn behalf of respo1defltS .N.o  

. 	 . 

DS 

82/97, 83/97i 84/4 	and 87/97. 

submitted beOre us that se1ec:icn 
Mr A.lLBhattacharyya 

--- - 

u1e vlaS required to classifY the eligible 
committee aSP 

in varióAs grades 	namely, 
officers 

t1GOOds 	and 	tJnfit 	
on the basis of the entire service records 

including those not included in the ACRS. j.earned counsel 

- 

further submitted that 

.... 	. . . 	 . 	 (a) it was 	
for the SleCtiOfl. .Corwitte.e 

make the selectih and classify the officers in various 

grading on tie bais of the ACRS only, 

(b) the facts and circumStafleS of the present case 

:• 
amptiy showed thate1eCti0fl committee wilerflakiXg. the 

	 . L 
selection had sufferred from the vice of malice in lavl and 

therefore, the dritire selection was liabl 	
to be set aside 

e of 	
review 

Triluna1 in exercis 	the power of judicial 
by this 

and 

in the 	
case the selection committee while 

(c) 	present 

mang the selection did not act fairly and reasonably in 

preparing the select list as it had violated the provisions 

of 	rticle 14, 16 and 21 of the constitution. 

9. 	
tir B.K.Sharma, learned counsel for the applicants in 

O.A.NO.52/97. 53/97 and 54/97 on the other hand submitted that 

the applications filed by the applicants in 0A.NO.82/97, 

83./97, 84/97, 87/97 and 136/97 did not merit any consideration 
- 

and were liable to be dismissed summarily. He also submitted 

that the applicants suppressed the material facts in-as-much 

was filed by Nawab irndad Hussairl and others, as O.A.NO.288/96 

the applicant in O.A.NO.82/97 alongwith othersWas disposed 

cotd..6 

- ! rI  
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of by this Tribunal by, order dated 28.2.l99 	
with a directiOfl 

to dispose of the representation submitted by the said 

appliCafltsi in the representation only point urged upon was 

regardifl'J the seniority and no other ground was taken in that 

O.A'.288/961 Therefore, the other grounds taken in the 
	reseflt 

applicatIonS were barred by the principles of consttuctive 

res judicata. It was pointed out that the ground 	
taken in the 

o.A. filed in 1996 was that Shri Ajit Kumar Das and 
	rajuddin 

Ahrled, applicants in O.h.52/97 and 54/97,Were junior to the 

was untenable in law in -as-much as the seniority 
apliCafltS 

hd never been a criterion for selection to the IPS; the 

seniority comes to play only when merits were equal. Besides, 

in the applications new grounds had been raised. ccording to 

MX Sharfiva the ACRs reflect the achievements and performances 

of an officer and there cannot be any fresh consideration in 

reet of medal, award, letters of apprec.iatiPn received by 

tie officers.If, 
these things were required to be taken into 

acount again there would be double appreciation which was 

nver contemplated by the relevant rules. This position had 

been made clear in 0.A.136/97' Acc,ording to the learned counsel 

this was not the criterion of selection. The arguments advanced 

by the learned counsel for the said applicants were absolutelY 

falaCiOus and not tenable. The learned counsel submitted that 

it was done in accordance with law and relevant rules after 

taking into consideration of all the relevant facts and on 

perusal of the ACRS and making the gradings as required. 

teamed counsel further submitted that the action of the 

SelectiOfl Committee can be reviewed by this Tribunal only in 

case of any error in decision making process and not the 

t decisiOfl 
as the Tribunal was not sitting as a Court of appeal. 

The counsel appearing on behalf of the respondents No.1 
to 6 

• 	 •.. 	 • 

• 	......... 	
•••'• 
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á.Th o ádte•  d the ar.qUmeflt made y Mr. B.'KShaffia 	 : 

)y 	• 	•• 	. 	. 	.. 	 . 	 . iarned Sr.C.G.S.0 appearing on behalf o the Union of India 

, 	and Mr G.Sar[fl 1ea±ed Addl.C.G.S.0 appearing on beha1f'Of 

Upsc 
also supported the decisiOfl of the SeleCtion conm1ttée. 

was nothing wrong in the decision ntking 

: 	
• i•. , 	 Thê èfáe.' b. 	 with the dec 	.ó±1 •t 	• 	:, 

Se1etiOfl cdmnuttee was called for. On the rival contentions 

raised by the learned counsel for the part.eS the following 

. 	 fIIOr .détët•° 	: 	• 	. . 

e.thêr.  t 	
hit br thê 

: 	..... . 	, 	1nip.ies of 	.S tctive rs jdica  

*ther he decision of the Selection Coinrnittee j 

1.eótion za just and proper and 

•:hethethe.actio .ô theeieótiO cmthEttee is  

rbitrary, iinf air and unreaoflable and ; 	. . 

%fnether the action of the Selection Committee 

stffers from the vice of malice 7 

9. . All India SèrvióeS ACt 1951 was enacted undér th 

prbviiOflS . f 	tice 312 b the COnstitution to Ee1àte... 

th'erecrujtment ahd the conditions of service of .perOnS 

poInted to any âuch service. In 1954 the Indi'an .pbljce 

1ce (.ècniItment) Rules Was made in .exerOIse f. the. powers 

:eredb éction 3 	All India Sevices Act, l.951.by 

theCentral Government in pursuance 0± Rule 9(1) of the Indian 

I; 

	

	
police service (Recruitment) Rules 1954. The Assam po1icé 

Service Rules 1966 was made in exercise of powers conferred by 

the proviso to Article 309 of the Constitution of India. 

10. point 14o.(1) 

.prirkiple of rés judicata being founded On aèneral.;. 

principieh of law, it applies outside the provisions of 

Section 11 of the CPC. This principle is aimed at achieving 

....... . 	- 	. 	. 	 . 	 . 	
-.- 

- 	 -.-- 	--. - 	 - cotd.i' 
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Einality -in the litigation. Constructive res judicata is a 

$PeCia.l and --artificial form of res judicata. cplanation IV of 

Sectjc-n: li of the cpc has dealt with the provisions of construc - 

tive res judicata. In an appropriate case, the principle of 

constructive - res judicata may also.be 
 aPPiicahiee.tboflgb 

1 such case CPC is not aop1icble. This r ule cart be said to 
be a -technical but the basis on which the said rule rests Is 

foUnded or c,onsideration of public policy. The general principle 

of res judicata bars retrial on a particular issue which has 

been- finally- decided --in an earlier suit or proceeding where the 

Issues and -parties in the subsecruent suit is substantially same. 	1 

The constructive res judicata covers the area where there is 

no final decision on a particular issue as flo such issue was 

raised in the earlier decision. But then the principle of 

constructive res Judicata is available if the general provisions 

of res judicata are fulfilled. It means that when a matter. is 

-decided finally then only the principle of. res judicata Is 
applicable. In the--absence of such final decision, the question 

of -constructive res judicata does not arise. 

- In the present case the earlier O.A.288/96 was disposed 

of by this Tribunal with a direction to consider the represen.... 

tatiohs eatliez-  flied. In fact no question was decided In the 

said case by this Tribunal. Therefore, the principle of res 

- judicata is not applicable in the present case not to speak - 
of constructive res judicata. 

Point Nb. (2) 

Under sub-rule(1) of Rule 9 of the Indian Pol:jce Service 

(Recruitment) Rules, 1954, the Central Government have made 

Regulation known as Indian Police5ervjce (Appointment by 

Promotion) Regulations, iss (for short "the Regulation 1955 10 ). 

guThto 3 of the said Regulation provides for constitution 

--1'- 	 - 	.. 	 --- 



• 	 - 	- 	-• 	

-• •' 	 - 

a Committee for making se lection • The proceduxe or 

preparation of. list of suitable officers is prescribed4n 

RegulatiOrrS cf "thG RegulatiOn 1955". 2\s per the sa - idRegula- 

 tion each C.ommittee shall ordinarily meet at intefyj!0

dione year and prepare a list of such members.-of-tW 

State -police Service, as held by them to. 

promotion to the. service. The number of member of the State 

police" Serv,i 	to be• Included in the list shall be •aicu-látéd. 

as the number of substantive vacancies anticipated in the 

course of the period of 12 months, commencing from;the date . . -. 

ofpreparation of the 1-1st-, in the ;posts. ava-i1a-le for -them - 

under Rule 9 of the Recruitment Rulespius twenty per cr€of-

such number or two whichever igréater-. The Committee shaIl 

consider for inclusion in the said list, the cases of members 

of the State police Service in the order of seniority in that 

service- of a number which is equal to three times the number 

referred to 	 However, such restriction 

is not ap-flcble -  in respect of a State whee the .total number 

of eligible officers is -less than three -timesthe maximum 

permi'ssible size of the Select List and -insüch-.a cáse-'the 

committee shall. consider all the eligible Offces. 'Uub-

regu;iätion 3 of Regulation 5 the Committee is dbarrédfimn 

considering the case of the members of the State Police;Service - 

whohave attained the age of 54 years on the first-dày of-. 

April of the year in 'thich it meets provided that a rnmbér of - 

the State Police Service whose name appearedin'the SeIeát-.Lst. 

in -  force immediately before the date of the meeti-hg of the 

Committee shall be considered for inclusion -in the ±reh list, 

- to - be prepared by the Committee, even if he has in the mean-

while attained the age of 54 years. The Sèieçt1on Cothmittëe' - 

then shall proceed to consider the case of each ligib1e.- 

\ - 
--.---- 	 - 4____ _•_-- 	 - 	 C Oritu. • 12 - 
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candidate on an overall relative assessment of their service 

records and then grade them as 'Outstanding', 'very good', 

'Good' or 'Unfit. 

the prdsent case the Selection Committee made the 

gradation after making an assessment on the basis ofiCRs. 

-- ii• what is the meaningof.servjde records; dOes it mean 

the ACRs alone or something else. Learned counsel for the 

applicants in 0d.82/97, 83/97, 84/97 and 87/97 Mr Bhattacharyya 

submitted tkt sthvice records would not mean ACRs alone. 

This expression 'service records' would also include other 

relevant records which might indicate the officer's achievement 

or failure in the discharge of his duties. Therefore, apart 

from the ACRs such other records should also be looked into. 

Failure to Oonsider those other records would vitiate the 

entire selection procedings. 2ny selection list so prepared 

büId be.i1iegland invalid 	 - 

14. 	It is well established that Annual Confidential reports 

are prepared on an overall assessment of the officers of a 

particular grade for which such reports are written. The 

ccxnpetent authority, reviewing authority and the accepting 

authority are to act fairly and objectively in showing the 

character, integrity and performance of the incumbents. 	thile 

making the assessment those authorities are required to take 

into consideration of the entire service records of the officer. 

.Besides:his personal knowledge regarding integrity and other- 

:wse also required to be considered at the time of writing of 

the ACRs.verse remarks are also sometimes required to be 

.inór.pozátedin the •rprt•s. The object of mäking•ádverse 

remarks is to assess on merit and performance of officer 

concerned so as to grade him in various categories as 

'outstánding', 'very good', 'good', 'satisfactory' etc. for 

7.7 



. ch the .revie 

and objectively 

of:the officer. 

LIZ 

ing Or acOeptirig authority have to act fairly 

in assessing the character and performance 

Therefore. in our opinion annual confidential 

• report reflects the entire service records and there is nothing 

wrong on the part of the Selection Committee to consider only 

the ACRS for the purpose of making an 

	

-......--.-- 	•__. 	 .-..------- 

ment of the offics-and grading them 

has been held by the Supreme Court in State of U.P. and another 

vs. Ved Pal Singh and another reported in (1997) 3 SCC 483 that 

it is necessary tO record the confidential report orjectively 

and dispassionately with a reformative purpose to enable the 

publIc servant to reform hImself to improve quality of the 

service and efficiency of the administration and maintenance 

of disOipline in service. Confidential reports placed oir 

record in the said case did disclose such deleterious tendency 

in writing the corfIdential reports. 	 .. 

15. 	In the preent case the learned counsel Lot the appli- 

cants however, could not shoi any instance which demonstrates 

dereliction of duties in writing CRs. The ACRS are written 

by reporting officeron the basis of the materials either 

placed by the officer himself or from other service records. 

• 

	

	These are srutinised and .verif led by the reviewing officer 

and the accepting of flcer. Therefore,, we are of the opinion 

that assessment of the officers made by the Selection Co, 

on the basis of the ACRS and subsequent gradation on such 

• 	assessment, fulfil the requirement of Regulation 5 of the said 

ReguiatiOfl 1955'. Mr Bhattacharyy had also drawn our attention 

to the fact that the Selection Committee unreasonabi.y and 

• 	unfairly pl& Sri Sailendra Nath Talukdar an eligible candidate 

for the said year in sl4No.6 even thcugh he received Police 

Medal in 1993. awarded by the president of India for meritorious 

contd..12 

	

• 	 - 	
• 



_•2: 

 
••:: ' 	 • . 	

- service on the Republic Day, 1993. This was 	according to Mr 

13hattacharyya. no 	ss an achievement and the officers whose 

name appeared in tI 	select list from sl.No.]. to 5 thd not have 

such distinction in their service cdrrier. ±n spite of that 

Sri TalukdarWaspUt at the bottom. Mr BhattaCharyya also 

- 
- - 

submitted, 	ad this aspect been considered thCt—i-OflA 

- - 

have been 	 1e 	have already said that the 

ACR5 are written ater taking intc' consideration of all the 

achievenientsOt tI1ELofficer and his draw backs. In our op1n.ofl 

the ACR of respondent No .6 was also written by the concerned 

officers after taking all into consideration. While making the 

assessment those 	acts had also been considered. Unless something 

is shown thai those were not taken into consideration in writing 

ACRs, it is 	iffidult for this Tribunal to hold that ACRS were 

not proper1 	written. Besioes, the entries made in the ACRS 

were never under challenge. The learned counsel for the applicant 

could not show anything in this regard. The Selection Committee 

is an expert boay and this body knows how to make the assessment. 

This Tribun&i, in 	ur opiniofl) is not competent to interfere 

with the decision of the Selection Committee in making the 

assessment and subsequent gradation unless there is something 

patently wrong on the face of it. As we do not find anything 

in this regard we are not inclined to interfere with the decision 

of the Seleôticn Committee in respect of placement: of the 

süccessfulcandidates. Mr Bhattacharyya furtherbroüht to - our 

notice of a photocopy of the Meghalaya Engineering (public Works 

poited out how rvice Rules 1995 by way of illustration and 	n 

to prepare the select list 	We find no force In this argument In- 

as-nrnch -as the analogy is not at all applicable. Learned counsel 

also challenged the decislLn of the Selection Committee on other 

counts. icordIng to him the decision of the Selection Committee 

- - 
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r sufferredfrom two major irregularities as a result of which 

the decision of the Selection Committee in making the select 

list was not fair and reasonable; on the contrary it on1y 
had 

demonstrated that.itacted abitrarilY and unfairly, there±ore, 

—it—vi-olated the 	riSiOfl of Article 14 of the ConstitutiOn. 

He also 	 .i submitted that Sri Brendra Kumar Hazarika, a selected 

candidate was not an eligible person for selection in-as-much 

as he was overaged at the relevant time. Sri. Hazarika crossed 

the age of 54 years on the first day of April 1996 i.e. the 

date of consideration of the candidates, as required under the 

provision of, Regulation 5(3) of the Regulation 1955. While 

making this submission he had drawn our attention to sub-regula-

tion 3 of Regulation S of1955 Regulation': As per the provision 

of the said Regulation a candidate must not attain the age of 

54 years on the first day of April of the year in which it meets. 

We quote the relevant portion of Regulation 5(3) as under : 

"Regulation 5(3): The Committee shall not 
consider the cases of the 14emiDer ,  of the 
State police Service who have attained 
the age of 54 years on the first day of 
April of the year in which it meets." 

• •.. 	. iôwé.v.èr,. as per the proviö to sub-reguiatiQn 3 of Régition 5 

a member of the State police Service whose, name appeaedin.the 

eIect list, in force immediately before the date of 'the meeting 

of the Committee shall be considered for inclusion in the fresh 

list, to be prepared by the Committee, even if he has in the 

meanwhile attained the age of 54 years. The second provi-so 

however says that a member of the State police Service who has 

attained the age of fifty-four years on the first day of 

January of the year in which the Committee meets shall be 

considered by the Committee if he was eligible for considera-

tion on the first day of April of the year or of any of the 

years immediately preceeding the year in which such meeting i.s 

. 	 . .- 	. 	 .-.- 	:::.. • 	 , - 



.1 4~ 	 71 



Court bbàerVId 

are, therefore, of the op.nio1 that. the 
I-ugh Court fell into an error in making 
out a case which was not pleaded by the 
unsuccessful candidates in the appiic€ion 
filed before the Tribunal and which it 
appears was made out for the._first time 

34~,

y the High Court. Even when 
pending before the high Court the 

,tIhthuccssfü1 candidates ;nver .souht. 
leave to amend their application and 
include this plea. The appellants as well 
as the State, therefore, had hardly any 
othtity to place their point o±.view 
in that behalf. 1e are, therefore,. of the 
opinion that the said grOund on which, the 
High Court quashed the selection cannot 
be  allowed to stand." 

- 15 - 

Again in Addit1ânalDisrict Magistrate. (city) Agr.a vs. .prabha-

karCh'atürvedi And another reported in (1996) 2 ScC.1.2 the 

Supreme Court observed thus : 

• 	 •'....... i find that theorder.oftheHlgh. 
Court cannot be sustained. So far as non-
supply of Enquiry of ficer's report js 
concerned it has to be kept. in view that' 
tio such contention was raised in the writ 
etition before the High Court. The Righ 
ourt has noted this aspect. Nothing could 

be pointed out to us by learned counsel 
for. the respondents to controvert this 
observation of the High Court. olnether 
thepleadings in the writ petition should 
be treated as pleadings in a suit or not 
is not relevant for deciding this question." 

Similar view was taken by the Supreme Court in The Chancellor 

and another vs Dr viayanda Kar and others reported in (1994) 

1 S.C.0 169. In the said decision the Supreme Court held .. 

"Facts not pleaded in the writ petition 
should not be taken into consideration." 

In view of the above we are of opinion that the Tribunal should 

refrain from making an enquiry regarding the allegation brought b 

the applicants. Even assuming that such consideration is perm.t-

sslble, on perusal of the record we do not find anything to 

indicate that he was overaged. This fact ought to have been 

pleaded giving the opportunity to the other side to controvert 

T':' 	 . 	 . 	 . 	 ............. 	 •r 1..LU 
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rTribunal in the applicationsas well as in the rejoinders.AS 

this point wá not taken the other side had no opportunity to 

refute the srne. Tierefore, the Tribunal '±5 not to Consider such 

ground. In v I-e -w. of the above we do not find that the Selection 

Committee whfle making the selection comrnitte any irregularity 

or illegality requiring interference. It was also argued that 

the entire aiOn 	the Selection Committee in making the 

e Ièàion a. arbiáry, unfair and unreasonable. It is a settled 

pncI.e o law •tht 	any administrative action which is taken 

in an arbitrary manner cannot sustain in law. The Apex Court in 

very, mañycases have held that every administrative action must 

• 	be 1nfOtmed of reason and if the action is not realonable it 

cannotbé faIr and Unfair action is liable to bestruckdown. 

Iflthis connOctidd learned counsel had drawn our attention to 

a dcision of. King's Bench Division, Pilling vs.Aberge,e U.D.C. 

Relying on the said decision he urged that any action taken 

wi&utanyreason would not be sustained. In the said decision 

tiord ôdda±d, chief Justice observed thus : 

".... I.háve always understood the law to be 
that where a duty to hear and determine a 
question is conferred on a local authority 
and the/reasons vihich show thattheyhavè. 
• taken into account matters .  which they ought 
nOt to have taken into accoUnt r have 
failed to take into account matters which 
they bught to have taken into account', the 
côudto whom an appeal lies ought to allow : 
an appeal.  

The observation of Lord Goddard is well established principle 

of law. There is no disDute about it. But in the pteent case 

we do not find any relevance in.-Asimuch as the applicants could 

not bring to our notice anything which would show that the 

Selection Corrurtittee had taken into consideratich of some matters 

which werenot required to take into consideration or for that 

the Committee took into consideration certain extraneous matter. 

nft.2O 	-- 	I_1 



It was further argued that there was a total non...app1i 
-: 

ctjOfl Of nind on the part of the Committee in. not takg into  

consideration certai relevant factors which ought to have been n  

taken into consideration. His first contention .zas that ineligi-

ble officer Shri Birendra Kumar Hazarika was put in serial No.5 

of the select list who was overaged on the Qate of seiectio f 

f or promotion within the meaning of RegulatiOn 5(3). He further 

submitted that proviso to the said egulatiOfl was not at all 

applicable in the facts and circumstances of the case. Shri 

Hazarika attained the age of 54 years 10 months in April, 1997 

and by that time he was much overaged, he ought not to have 

been considered for prdmotiofl to IPS under Regulation 5(3). 

Therefore, the Selection Committee had acted in violation of 

the mandatory provisions of ,  RegulatiOn 5(3). The entire decision 

making process was vitiated by error of law and therefore the 

lectiOri must 	
Learned counsel atso argued that the. Selection 'H 

se 

Commitee while making the selection took into consideration 

of some extraneous matter and therefore the attion cannot be 

sustained. We have already indicated that the point of over age 

was not taken in the pleadings, there w 
asnothiflg in the records 

which vie hávé already indicated herein before. Therefore, we are 

unable, to accept the submission of the learned counsel that 

there was non application of mind. 

16.. point No (3) 
17 - - 	- 	- 	?_ 

The applicants in these original Applications 
1o. 0417 

83/97. 84/97 and 87/97 have challenged the action of the 

Selection Committee also on the ground that the action of the 

Selection Committee sufferred from the vice of malice both in 

law and fact. There can be malice in fact when action is 

taken by an authority with the sole purpose to victi rnise a 

want of good faith, personal bias, 
person. Mala fides meanS  

contd..19 
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grudge, oblique or Improper motive or ulterior purpose. The 

adm1niStrat 1' action  must be said to be done In good faith. 

i'.adt äor"hbnés1-Y is. deemed to have been done 
lit go.d'±aith. 

An administrative authority must, therefore, act in a bonafide 

manner and should never act for an improper motive or ulterior 

japoes or contrary to the requirements of the statue, on the 

âi9Df the -
cirU st-anc not contemplated by law, or improper-

"1xetcise 	
isdetiori. to achieve some ulterior purpOse:. The 

y. 

'dtérhinati0n of'a plea of mala fide involves two questlonsi. 

	

• 	 rthiieIY, (1) héther 'there is a personal bias r an .ohliue, 

motive, arid (ii) whether the administrative action is contrary 

to the objectS requirements and conditiOnS of a valid exercise 

of administrative power. But then the plea of mala fide must 

'ñbtbrily be taken but also ,.e proved. Such action may be'. 

iñferred from the facts and circumstances of a case. Mere. 

assertJ-Oft'or a vague or bald statement is not enough. It must 

be dertnstrted either by admitted or proved facts • If it is 

	

• ... 	.. 	. established that the action, has been taken mala fide-for. 
any 

such considerations or by fraud on power or colourable exercisE 

of power 1  it must be struck down. Administrative authority 

has wide discretion in taking a decision. But then, power to 

ác in' d'ireti0fl is not power to act ad'-arbitrariW." t. is 

'riot a despOtic"POWer. nor ,  hedged with arbitrarifleSS. Idone 

When it brings the authority concerned in con.fllct.Wit1aw' 

the power is exercised mala fide it undoubtedlY gets vitiated 

by colourable exercise of power. 

From the records we do not find anything that the elec-

tion Committee had done somethfng for oblique purpose .There for 

we do not find any malice of fact in making the selection. 

17. Learned counsel also submitted that 	
s in the present cae 

the action of the Selection Committee sufferred from the vice 

.O - 
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By pointing out tci this passage of the Book hr Bhattacharyya 

.tfied-to.:show..that.ifthe administrative action is takenby. 

taking into consideration of some extraneous matter such 

áct±bn'must be invalid. The influence of extraneous matter .  

h tobe'infe±TEd from the surroundIng circumstances.If the 

• fli luence 	irrè eant and extraneous factors :. are established. 

In taking the decision: it is not ;deesay to toe that they 

influence in taking such action. 

The' decision taken in Pil.ing vs. Abergele U.D.0 was noticed 

with approval by the Supreme Court in the case of ntS.R. 

• 	ñkataratháhVS. nion of India& Ors. .repor-tedin AIR.1.919 

8C49. -In 	sait case quoting a p&ssage from Shearer vs. 

Shields (1i4') ppeal Case 808 observed that "ma-lice in: its 

legal sense means malice such as may be assumed from the 

dbflg of a wrongful act intentionally but without just cause 

or excuse, or for want cf reasonable or probable cause." The 

"if a. disc ret1onarp0Wer has 

- been exerOised fbr an unauthorised purpose, it is generall)( 

immaterial whEthér its repository 1às acting in good-fa:th or 

Y.ir bad faith." The Supreme Court also apr-oved th viètakén 

byCh1ef Justice Lord GOddard in P111ing- vs. ergeIe Urban 

iict.tóincii (1950)- 1 KB 636 that "where a duty to déter-

thieaquestion isconcerned on an authority which state 

heir resons for the decision, and the reasons -which they 

state show that theyhave taken into account matters which 

they,  ought not to have taken into account, or that they have 

failed to take matters into account which they ought to haVe 

takn irto account, the court to which an appeal. lies dan- and 

ough ot t adjudicate on the matter." In the said decision tkie 

apex Court further held thus 

• . .that there wilibe..an:.errOr: of fact 
when a public. bOdy is ptornpted.by: a mistaken 
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Selection Committee is a body of expert and no COUXt or Tribunal 

!!i 

	

	
should take the role of an expert body.1n1eS5 there is some-thing 

patently wrong, the Court or Tribunal should be slow into interfer- 

- 	
wth th opinion expcessed by the expert in the absence 

- - - - - 

of mala fiè against the experts (see Neelirna Mishra vs. Dr,  

the 
- 	- 	 - 

5_1ni- Kurnar pa.intle AIR 1990 SC l4O2) , In -Presen _ 

.-- 	case no such thin. was brought to the notice of the Tribunal. 

Therefore, we are unable to accept the suornissiofl of Mr 

BhattaChatYY. Therefore this ground also fails. Mr G.N.DaS, 

r learned cour1el aearing on behalf of respondent No.10 Shri 

Bania submitted that the applicants have no vested right to 

be promoted to ips although they have the right to be considered 

for such prcTtOtiCn. The preparation of the select list of 

el...gil officers belonging to the State police Service for 
is 

promotion to iPS/yithin the purview of the IPS Regulaticfl1955. 

He submitted that therewas a duly constituted D.P.0 considering 

the sé-.lcti and n-inclUiOfl of the names of the applicants 

in OA.NO.82/97, 83/97, 84/97, 87/97 and 136/97 in the select 

list could riot be called in question by way of judicial review. 

He had also drawn our attention to a decision of the pex Court 

in Dalpat ibasaheb Solunke & Ors. vs. Dr.B.S.Mahaiafl & Ors. 

reported in (1990) 1 SC 305. In the said decision, the apex 

Court held thus 

"It is needless to emphasise that it is not 
the function of the court'to hear appeals 
over the decisions of the Selection Commi-
tee and to:scrutinize.the relative Merits 
of the candidates. tnether a candidate is 
fit for a particular post or not has to 
be decided by the duly constituted selec-
tion Cownittee which has the expertise on 
the subject. The court has no such exper- 
tise. The decision of the Selection Cmjnj 	 r 
ttee can be interfered with only on limited 
grounds, such as illegality or patent mate - 
rial irregularity in the constitution of 

4 	
the Committee or its procedure vitiating 
the Selection, or proved ma].a fides affec-
ting the 'election etc. It is not disputed 

- 



that in the present case the Unjvers1tf had S constituted the Cojnttee In due compliance  
with the relevant statutes • The Cojnm.ttee 

consisted of experts and it selected the 
candiQates aftr going througn all the 
relevant material before ix. In sitting in 
appeal over the selection so made and in 
setting it asLcie on the ground of ,  the sp 

called comparat3Ve 
as-a-sSe s-s 	 t 	Hi gh Court 

--------------------T went wrong arid exceeaeQtS juSStOfl•" 

The decision quoted aoove squarely applies in this case. In 

the prsex€CaSeS also we hold that the selectiOn Cr pjtee  was 

duly constituted and this Committee consists of expert and 

they made tte selection. We find nothing wrong on the face of 

it.As'held by the apex Court, we are not sitting as on a court 

, 
of appeal.Therefore it will be imprudent on our part to 

consider the relative merits of the candidates, Itis not the 

business of this Tribunal to examine as to why Sri Talukdar's 

name 	as put in sl.6 more so when we 	o rbt find anything 

wrong in decision making prOceS . It is the decision of the 

Selection '-ommittee. S.irtu.larly, respondent No.9 Shri Promod 

ChE.tia also supported the decision of the Selection Cornrnttee. 	r 

He also submitted that the Tribunal is not a court of appeal 

and therefore not supposed to go into the merit of the ACRs 

and quash it on the jrouna that there were no factual basis 
• 	 : 	 S 

of recotding the ACRs. 	'1e have also considered the written 

statements of Un-ion of. India and Union public Service Commission 

Considering the entire facts and circumstances of the case 

we are of the opinio' 	that'the learned counsel for the appli- 

cants could not br.ng to our notice anything requiring the 

interference of the decision of Selection Committee by this 

Tribunal. 

17. 	In view of the above the applications No. 82/97, 

83/97, 84/97, 87/97 and 136/97 have no force. Therefore these 

applications must be dismissed. TIe applicarats in applica- 

tions No.52/97, 53/97 and 54/97 have stated that they are 

- 	- 
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