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I -  s1ecz i~zt w€s epre. But till the-time 
O filing of thppJ 

, 

F cai; 	
the select list was not published. However, the 

L *;at5 c1aJJ(0 	
about the select list and accorthflt0 

t 	t)e f01101fl bnS were selected . 

- 	 — 
r 

1iAtumar Das (applicant in CJ.52/
.??) 

p 	2 " 	

rerajuddifl Ahrned(aPPliCaflt in ..54/9 7 ) 

" 	

promode Chetia(applicant in O.A.53/ 97 ) 

Rohlfll Kr • Banla (respondent NO .10 n O.A.82/97) 

'I 	

BireT1ra Kr.HaZarika(resP0en1t No.11 in O.A.82/97) 

" 	
sailendra Nath T alukdar (applicant in O.A.13

6/97 ) 

Being aggrieved by the decision Of 
the Selection Committee 

the applicants submitted representations stating inter alia 

that their 
exclusiOn from the select list was iilegal,arbitrarY 

and it ias dtke b non application of mind. Sinular several 

;réresntatins had' also been filed' either jointY or ,:ind1J! 

:

düall by other of ficeI. 

4 . - 
The applic ant Nawab Imdad Hussain also submitted that 

he 
alziith some other similarly situated applicants submitted 

applIcation before this Tribunal. The application was registe-

redâñd 	"cberedas ,O.A.288/96. In' February 1997 this Tribj.inal" 

disposed of the said O.A. directing the Director General of, 
 

police, Assam to dispose of the representation within I . month 

and also gave direction that until such disposal no one should 

be appointed to IPS. Shri Derajuddin Ahrned , applicant in O.A. 

NO.54/97  also filed similar application claiming promotion 

with retrospective effect and made an interim prayer not to 

hold any s1ectiOfl scheduled to be h€.ld in the last week of 

March 1997. This Tribunal on 20.3 1997 passed order in the 

said O.A. and issued notice to the respondents to show cause 

as to why interim order as prayed for should not be granted 

and pending reply to the show cause notice the respondents 

LJ 

/ 

were cirected not to finally publish the selectiOn list for 

promotion to Ii'S in the year 1996. 
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Shri Ajit Kumar. Das. applicant in O.A.52/97 An his 

staed that in the list prepared 
a5l1dti0n has 	

by th. Seid.ction 

irf 
Committee constituted in the year 1996, his name appeared 

S1.Nb.1 and therefore he had every reason to expect promotion 

to_IPS._He therefore claims for a directiOn' to the respondents 

to promote him to the IPS cadre with retrospective effect. 

Similary Shri promode Chetia, applicant in .A.53/97 claims 

that his narnepPeared in Sl.NO.3 of the select list and the 

name of Shri Dérajüddlfl jhrned, applicant Ifl O.A.5.4/97 appeared 

in Sl.Nø.2 of the select list. He has also made similar prayer 

to direct the respondents to promdte the applicants to the IPS 

The other cadre with retrospective effect. 	
applicants namely, 

apliCafltS in 0.A.NO.82/97. 83/97, 84/97. 87/97 and 136/97 have 

a 1 -enge6 the select list and pray for setting. aside the said 

select list. 	 - 

6. 	cn 
 various dtes all the above applications were 

dUIR 

I 
I 

arid in due course repOfldents had entered appearance. In O.A. 

, S4/97 and 136/97 only the.eCOflrP0ent 
NO.52/97. 5/97  

namely, the Union Public Service Commission have filed their 

written statements. All the written statements are similar in 

Union public Service Commission, 
nature. In O.A.82/97, the  

respOr1(eflt No.1 and priVate respondents No.7. 8, 9 and 10 have 

filed written stateme 
In C. 

nts. Similarly in .7.83/97 only respon-

dents NO.7. 8 and 9 have filed written statemflt 
	A.87/97 

Union of Indi nd the private respondents z. PromOd Chetia 

and Roljn1 Kurtlar Bania have filed written stateiltents. 

7. 	
Heard learned counsel Shri A.K.BhattacharYya appearing 

on behalf of theapplicants In O.A.82/97, 83/97, 84/97 and 

87/97. Mr, B.K. harma,1ear 	
counsel for the applicants in 

• 

	

	
C.A.2/97,53/97 and 54/97, Mr p.prasad, learned counsel for 

--he applicant in O.A.136/97. 
Mr S.Ali,learfled Sr.C.G.SaC, Dr 

- 	 - 	 - 	

: 
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r ..K.phukan. Learfl 	SenJ.Or Government Advocate, 
AsSafli and 

iearn 	Aad1.C.GS.C,1 Mr B.K.Shärmà 
andMr 

Mr G.Sarma, 

appeared bn behalf Of respondents No.7, 8 in O.A: Das also 

82/97. 83/97i 84/i and 87/97. 
submitted before us that Select)-C'fl 

Mr A..BhaaChYYa 
------------- .- 

u]e vias required to classify the eligible committ;e — er 

in variOS gradeS 	namely. officers 

Jnfi' On 
the basis of the entire service records 

1* GOOd' 	and 
rned coun 

nc1uding thse n 	
included in the ACRS. iea sel 

further subthitted that 

ii: wasiOt 
enough for the Selection comnjttee to 

make the selectiob and classify the officers in various 

grading on 	
ie badiS of the ACRS only, 

the faEtS and circumstances of the present case 
 

amptly showed that selection committee while making the 

selection had sufferred from the vice of malice in 1a1 and 

theefore, the eitire seiet1Ofl wa 	liabl 	to be set aside 

) exercise 	f the power o 	3udicial review by this TLibuna1 

and 

 (c)in the present ce the selection committee while 

making the selection did not act fairly and reasonably in 

preparing the select list as it had violated the provisiOflb 

of 	t1cle 14, 16 and 21 of the Constitution. 

9. 	
ir H.K.Sharma, learned counsel for the applicants in 

ii 
O.A.NO.52/97. 53/97 and 54/97 on the other hand subrflh1ted that 

the applications filco by the aoplicants in OA.14O.82/97, 

83/97, 84/97 , 87/97 and 136/97 did not merit any consideration 

and were liable to be dismissed summarily. He also submitted 

that the applièantS suppressed the material facts in-as-much 

was filed by Nawab Imdad Hussairi and others, as O.A,NO.288/96 

the applicant in O.A.NO.82/97 alongwith others was disposed 

contd..6 - 

- 	

I 

- 	 - -- 
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of by this Tribunal by order dated 28.2.1997 with a direction 

to dispose of the representation submitted by the said 

applicants. In the representation only point urged upon was 

regarding the seniority and no other ground was taken in that 

O.A.288/96. Therefore, the oth€.r grounds taken in the 	
iresent 

applications were bdrred by the principles of consttuctive 

res judicata. It was pointed out that the ground 	
taken in the 

O.A. filed in 1996 was that Shri Ajit 	
umar Das and Derajuddin 

Al-uned, applicants in C.? .52/97 and 54/97,were junior to the 

applicants Was untenable in law ins-much as th 	seniority 

had never been a criterion for selection to the IPS; the 

senioritY comes to play only when merits were equal. Besides, 

in the ap1icatiOflS new grounds had been raised. According to 
- 	-- 

Mr Sharma the ACRs reflect the achievements anu 
p1w. 

of an officer and there cannot be any fresh consideration in 

respect of medal, award, letters of appreciation 
received by 

the officers. If these things were required to be taken into 

account again there would be double appreciation which was 

by th e re lëvat rules. This . positiOn had. 

e
enrnade clear in O.A.136/9'?. ccordiflg.tO the learned counsel 

the criterion of selection. The. argUfl1fltS advanced 

by the learned counsel for the said applicants were absolutely - 

falaCiOUS and not tenable. The learned counsel submitted that 

1ws ddé in accordanCe with law an relevant rules after 

taking into consideration of all the relevant facts and on 

perusal of the ACRS and making the gradings as required. 

ion of the 
Learned counsel further submitted that the act  

Selection Committee can be reviewed by this Tribunal only in 

case of any error in decision making process and not the 

decision as the Tribunal was not sitting as a Court of appeal. 

The counsel appearing on behalf of the respondents No.1 to 6 

I 

LVLOJ 
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a1s0 adopted the arguineflt made by Mr 

	

learned 	.C.G.S.0 ppearflg on benaif of the Union o 

and Mr G.Sarm ieahed Add1.C.G.SC appearing on behalf Obb 

Upsc also supported the decision Of the Selection Cothth.tttee. 

was nothing wrong in the dec1s1'Cn king 
~.Accbtding. 	the 4~_-.ere

prOCeSS. TherefOre4 no interference w)th the decision of the 

Selection Committee was called for. on the rival contentions 

raised b the learned counsel for the parties the ±ollowing 

. 	 bi 	i: 	ti:tIon : 	 . 	 ' 	

: 	• .• 

. . 	 . . . .. . 	 . . 	

•• • •e •  t 	peseñt appIlctiflS are hitby. th 	• • . 

principles of constnictiVe res judicata ? 

.. . 	 : : • • :. 
	

•
h• .deiIn of th 5èlect10 	I&ttee In. 	

: 

. .. . . . . 	 . . 	 . 	 . 	 . . 	 .éiebtiOfl ... . 	Jü•st and proper' 	• 	 . 

. : 	• • . . 
: • • : whether th ..ctio .•ôf the elèôio Cmthittée 1 . 	 • 

abitrarY, ufairand unreaonableafld 	• . . .. 

(3) %triethei the action of the 	lection Committee 

ffe2frorfl the vice of malice ? 

di. At 1951 tenácted iider°thê 	. . . 

prbIiflS . f :.AiC 	312 Of
, 
 the CôstitUt10fl to eite .... 

the recruitment ahd the conditions of service of persons 

.:.jted to• ysuch servIce : In 1954 the .i'an pi 

service (Recruitment) Rules Was made in exercise of the powers 

conferred by SectIon 3 of All India Services Act, 1951 by 

the Central Government in pursuance of Rule 9(1) of thd Indian 

. p:i1e S?ice (Reruitment) Rules 1954. Th AssarnO1iCe. 

Service Rules 1966 Was made in exercise of powers conferred by 

the proviso to Article 309 of the Constitution of India. 

prinip1e of res jud.icata being founded ona general 

principles of law. It applies outside the provisions of 

SectIon 11 of the cpc. This principle Is aimed at achieving 

• 
- 



finalIty, In the l'itigation. Constructive res judicata Is a 

I 
	SpeCi a'l. and1artjf1cial form of res judicata. 	pianation IV of 

Sectjcr1.ldf thepc has dealt with the provjsicns of conStruc- - 

.tjve res. judic'ata. 'In an pproriaté case, the principle of 

constructive res judicata may also be applicable_even-though-

ln such case CPC is not applicable. This rule can be said to 

be .a technical but •the basis on which the said rule rests Is 

of public policy. The general principle 

f -es judicata bars tetriai on a particular issue which has 

been finãIlydecjae 4n an earlier suit or proceeding where the 

issues andpartJles inthe subsequent suit is substantially Same. 

The constructive res judicata covers the area where there is 

no .final.decisjchon a particular issue as no such Issue was 

raised in the earlier decision. But then the principle of 

constructive res!udicata is available if the,general provisions 

of 'resjudicataare' fulfilled. It means thatwhen a matter. Is 

deIdéd finally then only the principle of. res judicato Is 

appllcable.in the absence of such final decision, the question 

of const.ructjve re's judicata does not arise. 

In the present case the earlier o.A.28/96 Was disposed 

of by this Tribunal with a directjcn to consider the represen-

tatIos earlier file,. In fact no qustIon was decided In the 

said case by this Tribunal. Therefore, the principle of res 

.judicta Isrot applicable in the present case not to.speak 

of . Constructive 'res judicata . 	 . 	 - 

Polrit No.. (2) 	 . S .  

. Under sub-rule(1) of Rule 9 of .the Indian Police Service 

(ReuItent) Rules, 1954, the Central Government have made 

Regulatjbn known as Indiafl Police'Servjce (Appointment by 

Prdrntj) Regulations', 1955 (for short "the Regulatjo 1955"). 

Regulato 3 of the said Regulationprovides for COflstjtUtj0n 

L-. 
&- :---- 

- 

..-'- -- 	

S 
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a Committee for making selection • The procedure.. for 

preparation of list of suitable officers is prescribed,ifli 

Regulation 5'bf "th Regulat.lofl 1955". As per the said - Rula-

tion each Committee shall 	 intervaIs  

ecédione year• and prepare a list of such member of the 

State .Poiice ServiCe, as held by them to be su 

promotion t& the. &rvice. The number of members. of the State 

police'• servid to be inc1uded in the list shall be alcuIte'd. 

as the number of substantive vacancies anticipated in the 

course of the period of 12 months, commencing from the date 

of preparation of the list, in the, 'posts available for ':thra 

under Rule 9 of t1e RecrUitmeflt,RUleS.p'l is twenty per. cnt of 

such number br t& whichever is greater. The Committee shall 

cOnsider for inclusion 'in the said. list. the cases of members 

of the State. police Service in the order of seniority in that 

I- 

service of a number which is equal to three times the number 

refe'rred toJ.n siregulaticn(1). However, such restriction 

is not aplicabie in respect of a State where the .total number 

of eligible officers is less than three times"the rnaxfmuxn 

permissible size of the Select List and in' such ia caàethe 

Committee shall.onsider all the eligible officer. 4Jndë'r4stb-

regulation 3 of Rgu'lation 5 the Committee is debarred. fioin 

considering the case of the members of the State Police, 1Sevice 

whohave attained the age of 54 years on the firstdaTy  of- 

April of the year in 'thich it meets provided that a methber &f 

the State Police Service whose name appeared in the Seleôt •Lst, 

in' force immedia€ely before the date of the .meetihg of the 

Committee shall be considered for inclusion=.in the fresh list', 

to be prepared by the Committee, even if he has in the mean-

while attained the age of 54 years. The Selections Commitée"' 

: 1 	 then shall proceed to consider the case of each eligible 

1 - 
U. Ofl L 

- - 
	 - 
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candidate on an overall relative assessment of their service 

records and then grade: them as 'Outstanding',. 'very good', 

''Good' or 'Unfit'. 

----13_. 	IrL.theprsent case the Selection Committee made the 

gradation after naking an assessment on the basis of CRs. 

—- then what is the meaning of service records; does it mean 

:the ACRS alone or something else. Learned counsel for the 

applicants in C.A.82/97, 83/97, 84/97 and 87/97 Mr Bhattacharyya 

submitted that service records would not mean ACRs alone. 

This'ecpress'ion 'service records' would also' include other. 

relevant records which might indicate the officer 's achievement 

or 'failure in. the di scharge  of his duties.' Therefore, apart 

frOm the ,,:ACRS' such other records should also be looked into. 
	Ii 

'ai:iüre .toonsider those other records would vitiate the 

e I 

nti'ré' s'iéctibn "prbceedi:rigs. 	ny' .'se:Ie:ctibn :.1jst . so prepared 

Woüld be illegal and invalid.  

14. 	It is well established that Annual Confidential reports 

are 'prepared on an overall assessment of the officers of a 

particular grade for which such reports are written. 'The 

competent authority, reviewing authority and the accepting 

authority are to act fairly and objectively in showing, the 

'character, integrity and performance of the incumbents. While 

making the 'assessment those authorities are required to take 

- into consideration of the entire service records of the officer. 

Besides' -his personal knowledge regarding integrity and other-

Wise also required to be considered at the time of writing of 

the ACRS . verse remarks are also sometimes required' to be 

incàrporated in the reports. The object of making adverse 

remarks is to assess on merit and performance of officer 

'c.onOerned so as to grade him in various categories as 

'outstanding'," 'irery good', 'good', 'satisfactory' etc • for 



____ 	

• 	

: 1 
:1ch the reviewing or accepting authority have to act fairly 

and objectivly i1i assessing the character and performance 

of the officer. TIrefore.in  our opinion annual confidential 

repor.t reflects the entire service records and there is 'nothing 

wrong on the part of the Selection Committee 'to consider only 

the ACRs for the purpose of making an 

ment of the bffics-'.and grading them on such assessrnht 

• has been het by the supreme Court in state of h.P. and another 

vs. Ved Pal Si.ngh and another reported in (1997) 3 SCC 483 that 

it is necessary to record the confidential report objectively 

• 	 and dispassionately with a reformative purpose to enable the 

public servant to reform himself to improve quality of the 

service and effidiency of the administration and maintenance 

of disciplifle in Aervice .. Confidential reports placed on 

record in the said case did disclose such deleterious tendency 

in writing the confidential reports. 

1-5• 	In the preent case the learned counsel for the appli- 

cants however, ctild not show any instance which demonstrates 

dereliction of duties in writing 2¼CRS. The ACRs are written 

by reporting officer on the basis of the materials either 

placed by the officer himself or from other service reccrds. 

These are scrutinised and verified by the reviewing officer 

and the acceptintl officer. Therefore, we are of the opinion 

that aâsessmeflt bf the officers made by the Selection Committee 

on the basis of the ACR5 and subsequent gradation on such 

assessment, fulfil the requirement of Regulation 5 of the said 

'Regulation 1955 1 . Mr BhattacharyY had also drawn our attention 

to the fact, that the Selection Committee unreasonably and 

unfairly put Sri Sailendra Nath Talukdar an eligible candidate 

for the said year in sl.No.6 even thcugh he received police. 

Medal in 1993, awarded by the president of India for meritorious 

coñtd..12 
- 	 •• 	 .. 
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service on the Republic Day, 1993. This was, according to Mr 

V
BhattaCharYYa, no less an achievement and the officers whose 

name appeared in the select list from sl.No.1 to 5 dii not have 

such distinctj.on ib.their service carrier. In spite of that 

Sri Talukdar was put at the bottom. Mr BhattaCharyYa also 
- 5" . . 

submit.ted,ad thjsspectbaeflCOflS1dered 

have beenly ff ent-'We have already 'said that the 

ACRs are written at.er taking into consideration of all the 

achievements bf thd officer and his draw backs. In our opiniOn 

the ACR of rsponrit No .6 was also written by the concerned 

officers aftt taking all into consideration. While making the 

assessment those facts had also been considered. Unless something 

is showr that those were nottakén into cosjderat±oniflwriting 

ACRS, it is diffidult for this Tribunal to hold that ACRS were 

not properly writtn. Besices, the entries made in the ACRs 

'werenever uftder dhallenge. The learned counsel for the applicant 

could not show anything in this regard. The Selection Committee 

is an expert body and this body knows how to make the assessment. 

This Tribunal, in our opinion, is not competent to interfere 

with the decision of the Selection Committee in making the 

assessment and subsequent gradation unless there is something 

patently wrong on the face of it. As we do not find anything 

in' this regard we are not inclined to interféré with the decision 

of the Seléàticn Committee in respect of placement of the 

successful Oandidates. Mr Bhattacharyya further brought to our 

notice of a photocopy of the Meghalaya Engineering (pb1ic:Works 

rv1ce. Rules 1995 by way of illustration and pointed out how 

to prepare the select list. We find no force in this argument in- 

as-much'.as the analogy is not at all applicable. Learned counsel 

also challenged the decision of the Selection Committee on other 

ãourits. According.to  himthe decision ofthe Selection Committee 

UI' 

5. 



-13- 

__ 	 • 

sufferredfr0I 	fli two jor .irreqularities as a result of which 

the decisiofl of thb Selection Committee in making the select 

list was not fair and reasonable; on the contrary it only 
had 	 •, 

demonstratQd that itLacted arbitrarily and unfairly, 'there±ore, 

the 	Vision of Article 14 of the ConstitutiOn. 

He also submitted that Sri B.irendra Kumar Hazarika, a selected 

candidate was not an eligible person for selection In-as-much 

as he was overaged at the relevant time Sri. Hazarika crossed 

the age of 54 years on the first day of April 1996 i.e. the 

date of consideration of the candidates, as required under the 

provision of. Regtdation 5(3) of the Regulation 1955. Tni1e 

making this submission he had drawn our attention to sub-regula-

tion. 3 of Regulation 5 of1955 Regu1atIon AS per the provision 

of the said Regulation a candidate must not attain the age of 

54 years on the first day of April of the year in which it meets.. 

We quote the relevant portion of Regulation 5(3) as under : 

"Regulation 5(3) The Committee shall not 
consider the cases of the "Iember of the 
State police 5ervice who have attained 
the age of 54 years on the first day of 
April of the year in which it meets." 

Howe.v.er ,• as per the proviso to sub-regulation 3 of Regulation 5 

a member. of the state Police Service whose name appeated in the 

select list in force immediately before the date of the meeting 

of the Committee shall be considered for inclusion in the fresh 

list, to be prepared by .  the Committee, even If he has in the 

meanwhile attained the age of 54 years. The second provi-so 

however says that a member of the State Police Service who has 

attained the age of fifty-four years on the first day of 

• January of the year in which the Committee meets shall be 

considered by the Committee if he was eligible for considera-

tion on the first day of April of the year or of any of the 

years immediately preceecling the year in which such meeting j&s 

• • 	-.• -•.- 	 •. 	
-_ 
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Court obsert'ed : 
	 4,,  

uW are, therefore, of the opInion that the 
Fi.gh Court fell into an error in making 
but a cse which was not pleaded by the 
unsuccessful candidates in the applic€ion 
filed before the Tribunal and which it 
appears 'las made out for thefirst time 
by the High Court. Even when 	iàtfe 
was pending before the rugh Court the 
unsuccessful candidates never sought. 
leave to amend their app1ication and. 
include this plea. The appellants as well 
s the State, therefore, had hardly any 

Epdttinity to place their point of View; 
n that behalf. efe are, therefore, of.: .:•he 

opinidn that the said ground. on which.the 
High Court quashed the selection cannOt 
be allowed to stand." 

Again lfl Additional District Magistrate (city) Agra vs. .prabha-

kar Chatdtvedi and another reported in (1996) 2 5CC 12 the 

Suprèmè Cu.rt óserved thus  

I find that the order of the High. 
Court cannot be sustained. So far aâ••riôn-
supply of Enquiry Officer's report Is. 
concerned. it has to. be kept, in view, that, .. 
no such contention was raised in the writ 
p?titlon before the High Court. The fUgh 
CourE has noted this aspect. Nothing could 
be pointed out to us by learned counsel 
for the respondents to cont.royert thIs. 
observation of the High Court. Whether 
the pleadings in the writ petition should 
be treated as pleadings in a suit or not 
is not relevant for decidi'g thls..estion" 

Similar view was taken by the Supreme. Court in The Chancellor 

and another vs"Dr VijayandaKar and others reportedin (1994) 

1 s.C.0 169. In the sale decision the Supreme Court held 

"Facts not pleaded in the writ petition 
should not be taken into consideration." 

In view of the above we are of opinion that the Tribunal should 

refrain from making an enquiry regarding the allegation brought by.  

'the pplicä. Even assuming that such consideration is perral-

ssible, on perusal of the record we do not find anything to 

indicate that he was overaged. This fact ought to have been 

pleaded giving the opportunity to the other side to cOntrovert 

• 	 . 



unable 'to .  acceptthe= submiSS1Oñ 
eèe ssary1 The1ore , we are 	 . 

the learned counsel submitted 
c;± Mr ahataCharYYa . 

Bes..LdeS 

that this 0fer 
had a blemish carrier. Said Hazarika was flc  

v.ce on 10.7.1987 after he was found guilty 
dimisSed from ser 

COflflU55iÔfl 
otnquiry in a matter of death of one Subhash 

Särma. HotieVr, he was reinstated but he Was again suspended 

; 

in Augus€/'198 9  and again reinstated 	n 1991 pendIng disposal 

suspension period was regularised of 
prOCeed)flg.The aforesaid 

Mr BhattaCharYYa contended that the officer 
fllyOfl1O.101996 

found tuifty 6f misconduct and therefore it was not proper was  

to piaehf 	t pAr with officers who were riot guilty by any 

misconduct.SUChtamntea officer ouqht not to haveeefl treated 

equally with other officers. In this connection Mr BhattaYYa 

had4raWn 	iif attentioflto 	decision of Union of India vs. 

in (1991) 4SCC ]i9. Learned counsel 
Kv.Jakjraman0rt 

also subnu.tted that the ACRs of the applicants were down graded 

without recording any reasons and thereby deprived them of 

gettrg oppor€unitY for promotion alongwith other six selectees. 

This, positively violated the mandate of Article 16. If down- 

sbf.thRs 	the. appliàfltS were not taken int of  

consideration by the selection Committee, assessment of their 

ineritsby the Selection Cominittee would have certainly been 

diffèrent. Therefore, the Select List of 1996 was liable to be 

set aside and quashed. 

The learned counsel appearing on behalf of applicants' 

in O.A.NOs. 82/97, 83/97. 84/97 and 87/97 also submitted that 

down gradation entries had been made in the ACRS without 

recording the reasons. However, Ofl this point, learned counsel 

didnot place before us any rule requiring the reasons to be 

recorded. Besides this point was never urged before this 

4- 
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Tribunal in the applications as well as in the rejoinders. is 

thfs point was not taken the other side had no opportunity to 

refute the s&ne. 4refcre, the Tribunal 	not to consider such 

ground. In vie vv of the above we do not find that the Selection 

Comiuttee whl-rnakfng the selection committed any irregularity 

orillega1ity equiring interference. It was also argued that 

the entire action bf the Selection Committee in making the 

selection wag arbirary, unfair and unreasonable. It is a settled 

principle of law that 	any administrative action which is taken 

in an arbitrary manner cannot sustain in law. The Apex Court in 

véy"mahy cases' have' held that every administrative action must 

be informed of reason and if the action is not reasonable it 

cannot be fair and unfair action is liable to be struck down. 

Ifl'ths oectidn learned counsel had drawn. our at.,nt,ion to 

a.:dd'isôn of 	ngs Bench Division, Pilling vs..Abergee u.b.c. 

Relying on the said decision he urged that any action taken 

witutny3reaSor wóuldnot be sustained. In the said decision 

Lord Goddard, Chief Justice observed thus 

...'. I:have always understood, the law to be 
that where a duty to hear and determine a 
question is conleired on a local authority 
and thereasons ihich show that they have 
taken into account matters which they ought 
not to have tacen into account or have 
failed to take into account matters which 
they ought' to have taken inth ãcount-i 't'h 
court to whom an appeal lies ought to allo' 
an appeal. . 	. ." 

The observation of Lord Goddard is well establfshed principle 

of:law. There is no dispute bou.tit. But in.'.the present case' 

we do not find any relevance in-asimuch as the applicants could 

not bring to our notice anything which would show that the 

Selection Committee had taken into consideration of some matters 

which werenot required to take into consideratiOn or for that 

the Committee took into consideration certain extraneous matter. 

- 	 - 
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J It Was further ared that there was a total non app 

cation of mind on the part of the Comiitittee in not taking intO 

certain relevant factors which ought to have been 
cDniderat1Or 

taRen into consideration' His first contention 	
ias that lnelLLgl- 

ble officer Shri Birendra Kumar Hazarika was putfl serial No.5 

of the se1Ct list 	O was overaged on the date of SelectiOn 

for promdtiofl iithin the meaning of Regulation 5(3)0 He further 

subriu-tted fhat proviso to the said 	
&egu1at1Ofl was not at all 

in the facts and circumSLaflces of the case. Shri 
applicable 

Hazatlka attained 
the age of 54 years 10 months in April, 1997 

and by that timeTh 	
Was much overaged, he ought not to have 

for promotion to IPS under RegulatiOn 5(3). 
been considered 

Therefore, the Selection Cornrn2.ttee had acted in violation of 

the mariTdätOrY provisiOflS of Regulation 5(3). The entire decision 

making process was vitiated by error of law and-  therefore the 

selection must go. Learned counsel also argued that the Selection 

Committee while making the selection took into consideration 

of some extraneous matter and therefore the action cannot be 

We have already indicated that the point of over age 
sustained. 

was not taken 	n the pleadings. there was nothing in the records 

which ,ze have already jnthcated herein before. Therefore, we are 

unable to accept the subrfliSS3Cfl of the learned counsel that 

there Was non application of mind. 

16. 	point No. 	(3) 

The applicants in these criginal AppliCcitJOflS No. 82/97, 

83/97, 84/97 and 87/97 have challenged the action of the 

Selection Committee also on the ground that the action of tne 

Selection Committee sufferred from the vice of malice both in 

law and fact. There can be malice in fact when action 
is 

taken by an authority with the sole purpose to victimise a 

Mala fides means want of good faith, personal bias. 
person. 

S • contd 	19 
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or ulterior purpose. The 

to be done . In good fa.i.W. 

iave been done ingood faith. 

An administrative authority must, therefore, act In a bonafide 

máhnet and shOuld never act for an:.imprOper motive or u-1tèrio 

-- 	. ••rpbë•S or contrary to the .requirëmetS of the statue, on the 

âiOf 
thb-cir1mStanceS not contemplated by law, or improper-

•Iy .éxèrcised disd'tiOfl.tO achieve some ulterior purpose.. The

i. detértniflation of . & plea of mala fide involves two qestiOnS 

namely, (i-).whethr there is a personal bias or an .obliue. 

mOtIe, and (li) whether the adminitratiVe action is contrary 

tti-he obJeóts, -requirements and conditions of av1id ee.rcise 

of 	
But then the plea of mala fide must 

not only be takeh but also be proved. Such action may be 

inferred from the facts and circumstances of a case. Mere 

assertion or a vague or bald statement is not enough. It must 

I 

	

	 edé±ther by admitted or proved facts • If it is 

eitablIShed that the action has been taken mala fide for any 

such consideratiOnS or by fraud on power Or co1ourableXerCise 

of power, it must be struck down. Administrative authority 

haswide. discretion in taking a decision. But then,poWertO 

ábt in dIscretion is not power to act ad-arbitrarlUm. It is. 

not a despotic pbwer, nor hedged with arbitrariness, If done 

it brings the authority concerned in confliCtwIth law. When 

the power is exercised mala fide it undoubtedly gets vitiated 

by colourable exercise of power. 

From the records 	do not find anything that the eiec- 

Committee h done sOme thing for oblique purpose .There'thre,. 

we do nt find any malice Of fact in mking the selectiOn.. 

17. Learned counsel also submitted that in the present case 

the action of the Selection Committee sufferred from the vice 

.1 	.. 	•. 	. 	- 

- 

grudge' oh l:i'qUe or .impr.pper motive 

srative actionmuSt be said 

Ah..àc.t:dOnéh0fle1Y is deemed to 



of malice in law. Malice in law could be inferred from doing 

- 	
- 	 r1i rt inter1ciOflallY without any just cause or excuse 

suffer trom trie  

charyya had in this connection drawn oixr attention to a 

from de STnith's fanous Treatise, namely, 	'Judicial passage 

Review of Administrative Action, Fourtri Edition'. iJe quote 

the same passage 

----- 'The influence of extraneous matters will be 
- - 

manifest if they have led the authority to 
make an order that is invalid ex-facie, or 
if the authority has set them out as reasons 
for its order or has otherwise admitted 
their influence. In other cases, the courts 
must determine whether their influence -is 
to be inferrd from the surrounding circum- 
stances. If the influence or irrelevant 
factors is etablished, it does not appear 
to be necessary to prove that they were the 
sole or even the dominant influence: it 
seems to be enough to prove that their 
influence was substantial." 

--= 	- - 	 - - 

L 
- 	 - 	 - 	 - 	 - 	 - 

. 	

-.. 	..,. 	. 
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'By'poIntiflg out to this passage of the BobkMr Bhattacharyya 

trd to show, that if the administrative actIon 

taking into"cons±eration of some extraneous matter such 

action must' be invalid. The influence of extraneous matter 

has t'o"be Inferred from the surrounding 'circumstances. If the 

"jflueflce' of Ireleant nd'..extrane9US factors are etáblished 

in' t&ing tke de4sibr it is not 	 that they 

influence'in'taklflg such action. 

The decision 'taken In PiI•aing vs. bergele U.D.0 Was noticed 

with approval by the Supreme Court In the case of Smt S.R. 

Vèhkatataxian vs. Union of 'India & Ors. reported in AIR 1979 

SC''49. 'In the sai'case quoting a passage from Shearer vs. 

Sh•ield (1914')' Appeal Case 808 observed that "malice in.its 

'legal sense means malice such as may be assumed from the 

doing of a wrongful act intentionally but without just cause 

or".èxcusè', or fot' want cf reasonble". or -probable cause.." The 

Sujreme Colkt further held that "if a discretionary power has 

been exercised fbr an unau'thorised purpose, it is generally 

'immaterial whethe'rIts repository was acting In good fai,th or 

in bad faith." The Supreme Court also approved the view taken 

by "ChIef Justice Lord' Goddard in Pilling- ys,. 	erge1 Urban' 

t'ir'Idt 'CoUncil (1950) 1 KB 636 that "where .'a "duty to :dE'ter 

•ri1ne' a question is concerned on an authority which 'state 

their reaons for the decision,, and the reasOns Eh'ich' they' 

state'show that they havetaken into account matters Which 

they' ought ñót tohave taken Into account or that- they have 

failed to take matters into account which they ought to have 

taken into 'account, the court to which an appeal lIe.,daiind 

ought to adjudicate on the matter." Iñthe sa1ddeciiQnthé 

apex Court further held thus : 	 •, 	 ' 

.that there will be anHerror of fact 	' 
when a public body is prompted by- a mistaken ' 

• 2771 	 ' 	- 	 ' 
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Selection Committee is a body of expert arid no Court or Tribunal 

7 should take he riie of an expert body.Unless there Is some-thing 

patently wrong, the C. 	or Tribunal sho.ild be slow into interfer- 

-..- .-. -i-nwith the opinion expressed by the expert in the absence 

of s ma1afidaga1rIStthe experts (see Neelima Mishra vs. Dr.  

- 	 - . 	. 	--- 	- 	. 	. 	- 	-- 	.. 
Harindra Kujnar paintle AIR 1990 	1402). In the --presen 

----- 	case no such thit; was brought to the notice of the Tribunal. 

Therefore. we are unable to accept the suomission of Mr 

BhattaCha1Yya. Therefore this ground also fails. Mr G.N.DaS, 

r learned counsel appearing on behalf of, respondent No.10 Shri 

Bania submit.ed tfit the applicants have no vested right to 

promoted to is although they have the right to be considered be  

for such pronotion. The preparation of the select list of 

eligib1: of ficér beloning to the State police Service for 
IS 

promotion tol IPSwithIn the purview of the IPS Regu lation 1955. 

He submitted that therewaS a duly constituted D.P.0 considering 

- 	 the sê-lectIoh and non-inclusion of the names of the applicants 

in 6.A.40.82/97 , 83/97, 84/97. 87/97 and 136/97 in the select 

list could not be called in question by way of judicial review. 

He had also drawn our attention to a decision of the pex Court 

in Dalpat jbasaheb Solunke & Ors. vs. Dr.B.S.Ilahajafl & Ors. 

reported in (1996 1 3C 305. in the said decision, the apex 

Court held thus - 

it is needlss to emphasise, that 	.nOt: 
the functior of the court to hear appeals 
over the decisions of the Selection Commi-
tee and to scrutinize the relative merits 
of the candidates. *iethera candidate is 
fit for a particular post or not has to 
be decided by the duly constituted selec- 

• 	 tion Cothitteë which has the éêtiseon 
the subject. The court has no such exper-
tise. The decision of the Selection C0rijaj 
ttee can be interfered with only on limited 
grounds, such as illegality or patent mate-
rial irregularity in the constitution of 

• . 	 . 	 the Cormittee or Its procedure viti.ating: • •• 
the Selection, or proved mala fides affec-
ting the electIon etc. It is not dLsputed 

- 



; 



1 

-25- 

entitled to get the promotion. We.are in agreement with 

these applicants. Their applications shoulu be allowed. 
7.  

-Accordingly we dismissed the applications No.82/97, 83/97, 

84/97, 87/97 and 136/97 and allow the applications No.52/97, 

---53-/-97 

 

-an d7 5 4/97 with direction to make appointment as per 

recommendation of the Selection -ommittee. 

Considering the entire facts and circumstances of 

the case we however, make no order as to costs. 

Sd/ 	VICE CHAIRpAN 

PE1qBER (MN) 
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