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7;duallYloy other officer.

'japplicationﬂheﬁorefthis Tribunal.

'w1th retrospective erfect and made an 1nterin prayer not to

Being aggrieved by the dec1sion of th

o Do e

fabout the select llst .and accor:_.g

7*_were selected o

¢ Das’ (applicant in C.k. 52/97)
-Ahmed (applicant in-0. A.54/97)

£y ,LfPromode Chetia (applicant in O.A 53/97) o
4. " ”GfRohinl KL - Bania (resoondent No.lo in- O.,§82/97)
(respondént No 11 in 0. Ao 82/97)

g, w . Bireflira Kri.Hazarika

6. Sailendra Nath Talukdar (applicant in 0.x-136/97)

e Selection Committee_wiﬁ 3,;;

the appllcants submitted representations statlng 1nter alia

that their exclu51on from the select list was 1llega1,arbitrary

and it was d@he by-non application of mind Similar several

also been £1led either JOlntly or:. 1ndiv1-'

representatiens had

lso sub_:tted that
_ther similarly sxtuated applicants submitted

‘The applicatlon was registe—'

‘red" and Auibered . as: 0.A.288/96. In February 1997 this Tribunalv

disposed of the said 0.A. directing: the Director General of

police.'Assam to diSpose of . the representation within'1 month

and also gave direction that until such diSposal no one should_f’

be app01nted to Ips. Shri DeraJuddin Ahmed ,. applicant in- O.Atf"

No.54/97 also filed 51milar application claimlng promotionw

hold any selection scheduled to be held in the last week of 5

MarCh 1997 Thls Tribunal on 20 3. 1997 passed order in the

"said o A. and issued notice to the respOndents tc show cause

as’ to why 1nterim order as’ prayed for should not be granted-»if

and pending ‘reply-to the show cause. nftice the reSponden‘

Were oirected not to flnally publish the selectwOn 1i=t fo

promotion to IPS in the year 1996.




b

¢ g - Shri Ajit Kumar Das, _applicant in O.A.52/97 in his

:'aﬁﬁiieétioﬁ has stated that in the list prepared by the Seléction

Commlttee constltuted in the year:1996, his name appeared 1n‘

Sl;No.l and therefore he  had every reascn to expect promotion |

—*w-1—~—to~IPs.wHe therefore claims for a 01rectlon\tq;the'fespondenESL

to promote him to the IPS cadre ‘'with retrospective effect.'

'slmilarly Shrl Promode Chetia, applicant in ¢.A.53/97 claims

_that his-: name appeared in Sl.No. 3 of the select list and the

name of bhrl DeraJuddln ahned, appllcant in o,A.54/97 appeared

-in S1.NC. 2 of the select 1ist . He has also made'similar prayer

% to direct the respondents tc promote the appllcants tc the IPS

cadre ‘with retrospective erfect The other appllcants name ly,
applicants in C.A.No.82/97, 83/97, 84/97, 87/97 and 136/07 have
challenged the select list and pray for settlng a31de the said

select 1lst.

6. Cn. various dates all the above applicaticns were admitted

and 1n due course respondents had entered appearance.. In O.A.
No.52/97 53/97, 54/97 and 136/07 only the. second respondent,
_namely. the Union public Service Commission have filed_thelr
“written statements. All the written statements are similar in
nature. In O.A. 82/97, the Union Public Service'Commission.'
respondent No.l and jprivate respondents No.7..8; 9 and 10 have
filed written statements. similarly in O.L.83/97 onlY'reSpon-'
'ldents No.7, 8 and 9 have tlled written ‘statements. in O.A. 87/97.
Unlon of Indla and the private respondents viz. Promode Chetia
and Rohlni Kumar Bania have filed written statements.

7. | Heard 1earned counsel shri A.K. Bhattacharyya appearing

on behalf of the applicants in O.A- 82/97, 83/97, 84/97-and

787/97. Mr. B.k Sharma,learned counsel for the applicants in .

52/97 53/97 and 54/97, Mr p.prasad, ljearned counsel for

;;tne;applicant in O.A. 136/97. Mr S.Ali, learned Sr.C.G S.C, Dr

D

. .




7v;3Das also appeare

'feiw82/97 83/975 84/94 and 87/97.

officers 1n various grades

:ncluding those not 1ncluded in the

:further submitted that .

A'fmake the seiectioh AHd ‘c1a

”ﬂggrading on

'amptly showed that

' “making the selection did not act falrly

?preparing the select l

":of Article 14. 16 and 21 of the Constitution._‘

A S CPU T S deptnges

'“’;o A.NO 52/97

:?the app11Catlons fileo by ‘the aoplica

S B .
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Phukan. learneé Seniot Government Advoc“t”

.Sarma, iearnka Aodl.C.G S.C..4

a On behalf of- reSpondents No

Jer A ﬁ Bhattacharyya submltted before us thatASe;

"eeQas.pe :rule was required to classify the eligible

’ namely. “Outstandlng "“Very

“Unflt“ on the bas1s of the entire ser

ACRs. Learned counsel

(a) it was not enough for the Selection Committee to

ssify the officers in various

the baéls of the ACRs only,

s of the present case

(b) the fabts and circumstance

selectlon committee while maklng the

ice ‘in law and

(c) in the present cace ‘the - selectlon commlttee while

and: reasenably in

1st as it had violated the provision

sharma, 1earned counsel £6r the appllcan*s 1n :

9. " ur B.Kw

nts in C.A:NOs 82/97;

{83/97. 84/97 87/97 and 136/97 dld net ‘erit any: cons1derationf

: e also submltted

e AR D) 2 st e v g

vice records‘f?

— e
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53/97 and 54/97 on' the other -hand stbm ted‘thatl.*f

- ; as o. A.No 'z"’é“s’i*/‘éﬁis“was' frlea by'ﬁ -N?aw‘és:"-maaaéfﬁu.-gi:sffgg.i;@ a ,,‘-_‘,ii.,_s R 1
ii_the applicant in O v .NO . 82/97 alongw1th others was;dlsposed ?Q
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f';of by “this Tribunal by order. dated 28.2.1997 WJ.th a direction |
'ffto dispose of the representation submitted by the said -

wff?applicants. In the representation only pOint urged- upOn Was

7;“regarding the" seniority and no. other ground was taken in that

-

;vo A 288/96 Therefore, the other grounds taken in the present . ;ii

o applications ‘were barred by'the prlnClples of constructive

e s

- res Judicata. It Was pointed out that the ground 'taken in the_f‘
.A. filed in 1996 was that Shri AJit Knmar Das and DeraJuddin :

‘ Ahmed, applicants in ©. A.52/97 and 54/97 were Junior to the

';applicants was untenable in law in—as-much as. the seniority :”bgii
ffhadrnever-been.arcriterion for selection to. the IPS3 the N
'llseniority comes to play only when merits were equal. Besides,rdh
“*fin the applications new grounds had been raised According to
"?er Sharma the ACRs reflect the achievements and performances
??of an orficer and there cannot be any fresh consideration in
llreSpect cf. medal, award, letters of appreciation received by ;
'L;the offmcers.“If these things were required to be taken into
;ivaccount again there would be double appreciation which was f

;never contemplated by the relevant rules. This position had

“~1been made-clear in 0.A.136/97. According. to the learned counsel .

’é‘this was not the criterion of selection. The. arguments advanced f
by the- learned counsel for the said applicants were: absolutely

J:falacious and not - tenable. The learned cocunsel submitted that

‘51t was done in accordance with law and relevant rules after
h?ftaking into consideration of all the relevant facts and on
”’{perusal of the  ACRs and making the gradings as required. |

‘”7*}Learned counsel ‘further submitted that the action of the

LSelection Committee can’ be reviewed by this Tribunal only in

’9v§casé“of#any error in deClSlon making process and not the

:‘5?decision as: the Tribunal was not sitting as a Court Of appeal.x,

f‘The‘counsel appearing cn behalf of. the resoondents Nc.l to 6



Jhscﬂélsovsuﬁportea the deCision of the' Selection Committeew

f’}pdordlng t“*them tkere was nothing wrong ine EhE" décisiotHMaQ

-JThereforel "TO. . interference With the deciston of the?:

Selection Committee Was called for. on. the’ rival contentionsﬁ_u

‘ raised by the lear :counsel for the parties the following

points fall for determination B
Q) wﬁéther the present apolications are -fn'it'-‘b"y: the i
principies of constructive res judicata ? i A‘p
(2) whéther the deCiSion ‘of ‘the Selection Committee in
‘} making {He selection was Just and proper and o
" ‘Whether the action of the Selection céunLttés is o
arbitrary. unfair" and unreasonable ‘and- 3 .

C(3) Whethef“the action of the Selection Committee o

& v1ce of nalice ?

'Aéglli All ‘Thdta serVices Apt 1951 was enacted under the

provisions of Article 312 of the Constitution to regulate

J“the recr 1tment ahd the conditions of service ‘of persons o

iappointed te any” such service. In 1954 ‘the Indian Police .

L“?Service (Recruitment) Rules was made in exercise ‘of the powers

lﬁconferred by Section 3 of All India Services Act. 1951 by

*Central Governnent in pursuance of Rule 9(1) of the fndian
"';}Police Schice (Recruitment) Rules 19544 The Assan Police

Service Rules 1966 was made ln exercise of pOWers conferred by

"ﬁﬁt;e proviso to Article 309 of the COnstitution of India.

Principle of res judicata being founded On @ general

"'prinCiples of law. it applies outside the provisions of




finality in the litigation. Constructive res judicata is a_

B ’ ~ .

.Spe01al and jartificial form of res judicata. Explanation IV of

-tive: res. Judicata. In an appropriateé case,. the prinCiple of

¥

constructive res judicata may also. be applicable even t ouﬂh

in® such case Cpc is not aoplicable. This rule can be said to
‘be  a technical but the basis on which the said rule rests is

founded ‘on- consideraticn of public policy. The general principle

Of Tes judicata bars retrial on a particular 1ssue which has

Ga ~ been finally. :decided .in an earlier suit or proceeding where the

The ccnstructive res judicata covers the area where there is
no final decisicn.on a particular issue as .nNC such issue was
raieed“inythereérlier _decision. But then the prlnClple cf

_constructive resiJudicata is available lf the

general provisions

of res judicata are fulfilled. It means that when a matter. is

;decided finally then only the principle of res Jjudicata is
applicable. In the -absence cf such final decision. the question
of constructive res judicata does not arise. ‘ .

11+ - - In the present case the earlier O.2a 298/96 was disposed'

of by this Tribunal with a directicn to ccnsider the repxesen-

g

tations earlier fileda. In fact nc questicn was decided in the
said case by this Tribunal. Therefcre, the principle cf res

- .*_judicéta_isxnot applicable in the present case not to. soeak

Lo of . constructive res judicata.'

12. ‘.'POint Nd;. (2)

. ‘Under sub-rule(1) of Rule 9 of .the. Indian Police Service
(Recruitment) Rules, 1954, the Central Government have made
Regulation known as Indian Police’ Service (App01ntment by
] o Promotion) Regulations. 1955 (for short "the Regulation 1955")

TRegulation 3 of the: said Regulaticn provides for constitution

Section»11 of the CPC has dealt with the prov131cns of construc- -

e

issues and parties in the subsequent suit is substantially same .
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preparation of list of suitable officers is prescribed;dn;ﬁ‘

ijegulatlon 5' Bf "tﬁe Regulation 1955". As per theé said® Regula—

v-'tionreach Committee shall ordlnarlly meet at inthXEAE_QQEd,,

exceeding one year and prepare a listzof such members-of%theg

» T -

State police Service, as held by them to be suitable for —:-i-

-promotion td~thef£&rvice. The number of members of the State

police Servidk to be included in the list shall be calculated
as the -number of substantive vacancies anticipated in the
course of the period of 12 months, commencing from the date

of preparation of the list, in the posts. available for them

under Rule 9 cf tHe Recruitmenﬁ,Rules,plus twenty pér'céﬁﬁfbf;~

consider for 1nc1usion 4in the said list. the cases of members
of»the State Police Service in the crder of seniority in that

service of a number which is equal to three times the numbsr

referred to‘in suB—reguBatr nKi) owever, such restrlction
is not appllcabie\in respect of a State where the.total number

of eligible officers 1is less than three'timesmthe meximum .

. Y
permissible size of the Select List and in-such-a caSe%the

Committee shall.consider all the eligible’ officers.~Undepesub-

I3

regulation 3 of REgulation 5 the Committee is debarred from’

considering the case cf the members of the State PolicejSef%ide'

who:-have attained the age of 54 years on the first‘déylafﬁ

april of the year in which it meets provided ‘that :a mémber'ﬁi-f

the State Pplice Service whose name appearedin~the-SeIeCt List .

in- force immediately befcre the date of the meeting of the

Committee shall be considered for inclusion-in the fresh 1i3€,"*;"

to be prepared by the Committee, even if he has in the mean<
while attained the age of 54 years. The Selection Committee "'

then shall proceed to consider the case of each eligible

T

- . '—‘;. .
: . e
T~
+
2 -
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records and then grade: them as 'Outstandlng '!very good’.

‘*ﬁGood‘ or ‘Unfit‘.

A3.. In_the present case the Selection Commlttee made the

-'gradation éfter Making an .assessment cn the basis of ACRS...
Eht then what is the meaning of service records, does it mean

the ACRS alone or something else. Learned counsel for the

submitted thatfsérvice records would not -mean ACRs alone.
'gThfsfeXpreSSion1“service records' would also-inclhde other.
ﬁrelevant records which mlght indicate the. officer s achievement'

fror failure in: the discharge cof hls duties. Therefore, apart

'-Tfrom the -ACRS- such other records should also be looked into.
;Failure to bon31der those othcr records would vitlate the

,entlre SeleCthn proceedlngs. Any selection llSt s0 prepared
-fwould be illegal and invalid. T
B _ - 14. It is well established that Annual Confidential reports
| are prepared on an overall assessment of the officers of a
‘particularagrade for which such reports are written. The
competent authority, reviewing authority and the accepting
‘authority are to act fairly and objectively in showingathe'
’character.,integrity.and performance of the incumbents. While
‘making the~assessment those authorities are required to take
into consideration of the entire service records of the-officer.
Besides=his persohal knowledge regarding integrity and_other-
-VWise»also‘required to be considered at the time of writing of

-the ACRs. Adverse remarks are also sometimes required to be

'incorporated”in'the reports. The object of making  adverse
remarks is to assess on merit and performance of officer
‘concerned s0 as to grade him in various categories as

‘outstanding', " 'very good®, ‘good’, ‘'satisfactory' etc. for

'gvapplicants in-C.A.82/97, 83/97, 84/97 and 87/97 Mr Bhattacharyya .
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e

{wnich the reviewing or accepting authority have to act fairly \}\

~and obgectivﬁly i\ assessing the character and performance

of the officer. Therefore.‘in our opinion annual confidential
renort reflects the entire service records and there is nothing
wrong on the part of the Selection Committee -to consider only

the ACRs for the- purpose of making an overallrrelatave assSesS=_

e T —

o

;ment of the bfficEfs~and grading them on suc such assessment TE‘“‘*-4

has . been helﬁ by bhe Supreme Court in :State of U.P. and another
VS ved Pal Singh and another reported in (1997) 3 SCC 483 that
it is necessary to record the confidential report ob jectively
and dispassionately with a reformative purpose to enable'the
public servant to reform himself to improve quality of the
service and effidiency of the administration and maintenance
of disciplifie in $ervice. Confidential reports placed on
record in the said case did disclose such deleterious tendency
in writing the confidential reports.
;laef - In the: present case the 1earned counsel for the - appli-
cants.however, cohld not show any instance which demonstrates
dereliction of duties in writing ACRs. The ACRs are written
by reporting officer on the basis of the materials either
placed by the officer himself or frcm other service reccrds..
These are scrutinised and verified by the revieWing of ficer
and the accepting officer. Therefore. we are of the opinion
that assessment Uf the officers made by the Selecticn Committee
”on the basis of the ACRs and subsequent gradation on such
”.assessment. fulfil the requirement of Regulation 5 of the said
‘Regulation 1955‘. Mr Bhattacharyya had also drawn our attention
to the fact that the Selecticn Committee unreasonably and
nfairly put Sri Sailendra Nath Talukdar an eligible candidate
for the said year in sl.No 6 even thcugh he received Police-
Medal in 1993, awarded by the president of India for meritorious

L —

[

contd .. 2
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Tservice on the Republic Day. 1993 . This-was, according to Mr e
of :Bhattacharyya.'no less an achievement and the officers whose
'hfuame appearea in the select list from sl No.l to 5 dié¢ not. have

»such distinction lh ‘their service Carrier. In spite of that

sri Talukdar was put at the bottom. Mr Bhattacharyya also

’,\J\, o~

T c e
submitted, had thisaSpect}xxniconsidered the selectionuwoqld- :

'have been-\\?bly differents Ve . have already said that the

'ACRs are wri&ten after taking intc consideration of all the
vlrachievements bf thd officer and his draw backs. In our Oplnlon
xhthe ACR of rQSpondeht No .6 was also written by the concerned
tofficers aftér taking all intc con51deration. while making the '?;éi
fassessment those facts had also been considered. Unless sonethingvgg
is shown that those were not - taken into conSideration Ain writing.

,'AcRs. it is diffidult for this Tribunal to hold ‘that ACRs were.

not prOperly writtén. BeSlOes, the entries made in the ACRs

fwere never uhder ¢hallenge. The learned counsel for the applicant'hw
could not show anything in this regard. The Selection Committee
'is an - eXpert body and this body knows how to. make the assessment.
;This Tribunal. in our Opinion)is not competent to 1nterfere

A-Wlth the deCiSion of the Selection Committee in making the
assessment and subsequent gradation unless there is something

patently wrong on the face of it. As we do not find anything

in this regard we are not inclined tc interfere with the decision

of the Selection Committee in reSpect cf placement of the

1vsuccessfu1 candidates. Mr Bhattacharyya further brought to our
notice of a photOCOpy of the Meghalaya Engineering (Publm: Norksy-

,USerVice Rules 1995 by way of illustration and pOinted out how

‘to prepare the select list. We f£ind no force in this argument in-=
as—much .as the analOgy is not at all applicable. Learned ‘counsel
also challenged the decisicn of the Selecticn Committee on other |

hcounts. According to him the deciSion of the Selecticn Committee
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’sufferredfrom two MaJor irreqularities as a result of - which
o the deCiSion of the SelectiOn Committee in making the select
Yist was. not fair and reasonable; on the contrary it only

"had
demonstrated that itLacted arbitrarily and unfairly. therefore,

o — T ————

~-*;--*1t~violated the ﬁ?OVision of Article 14 of the ConstitutiOn.
-f He also submitted that ‘Sri Birendra Kumar Hazarika.'a selected
_candidate was not an eligible person for selection in as-much
rjas he was- overaged at the relevant time. Sri Hazarika crossed
,the age of 54 years on the first day of April 1996 i.e. the
: date of consideration of the candidates, as required under the
provision o§ Reguiation 5(3) of the Regulation 1955. while j
making this submiSSion he had drawn our attention to sub—regula-‘
: tion 3 of Regulation 5 of l°55 Regulation. As per the prOVlSion

of the said Regulation a candidate must nct attain the age of

m~54vyears on the first day of April of the year in which it meets.,

. f_,yywelquotejthe releVant portion of" Regulation 5(3) as under :

"Regulation 5(3) The Conmittee shall not
~consider the cases of the Menmber of the

~ State Police Service who have attained
the age of 54 years on the first day of
April of the year in which it meets."

‘However, as per the'proviso to sub—regulation'B of’Régulation’s
a member of the State Police Service whose name appéaredin the
'select'list in force immediately before the date of*the'meeting

of the Committee shall be considered for inclusion in the fresh
llist,,toibe prepared”by_the Committee, even if he has in the
.'meanWhile'attained the age'of'54 years.‘The second proviso
| however says that a member of the State Police Service who has
attained ‘the age of fifty-four years on the first day of .
: ,January of- the year in which the Committee meets shall be
I considered by the Committee if he was eligible for considera-

_ tion on- the first day of April of the year or of any of the

years immediately preceeding the year in which such meeting Was

B e o : ' e s
o S ) - - . SENT 1@ 1 2R 1l & I ALV SUN
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_grheld but could not be considered as no meeting of the Cemmittee'”’
{held during sutn preceeding year or years. Relying on’ thls

d that admittedly Mr Hazarika

””proviSion Mr Bhattacharyya submitte

"fﬂfff*f ha '"eached the age of 54 years. Therefore.~hls case ‘was WrOnle[_ qe !

oint was not taken in the‘g”f

nt pOlnt However. this P

?fSerVLCe Comm1551cn however, filed written statement As’ this'

;f‘point was not taken there could not be any reply° This is a

lrtual aSpect The applicants ought tc have taken this point

;thereafter by Way of amendment or by:filing:a*rejoinders hk:haveph

'ﬁfperused the record. We do not find anything in this regard Wef ;lii

-;“into unless pleaded A plea not raised in the petition or in’ the

' frejoinder should not be taken into con51deration. In ‘MiSaMe

”-Sharma vs. sri Krishna Sinha and others reported in A.I.R 1950'

"S C. 395 the Supreme Court disallowed a new p01nt to be raised
1n case of a bias by the Chief Minister. It observed ‘

'"The case of bias of 'a Chief Minister(reSpon-a
ﬁdent Nc.2) has not been made in any way-in
- . the petiticn and have raised tiis question
*sggfor ‘the defence of those which were mot . -
'mentioned in the petition but were put- forth
.-+ in ‘the rejoinder to which'the respondents
";had noc Opoortunity to reply.

1another dec151on Dr R.K S.Chauhan and another V5.
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. The Court obserbed : : - f.»g ‘Qz’

"W are,: therefore, of the opinlon that the'
- High Court fell into an error in making
dut a case which was not pleaded by the
unsuccessful candidates in the appllcatlon
- filed before the Tribunal and which. it .
, ‘ oL .. appears vas made out. for -the first time T
s , ' “ - by the High Court. ‘Even when £E€“aaff—- L ——
: ST Wwas pending before the High Court, the
" unsuccessful candidates .néver sought
leave to amend their application. and
.include this plea. The appellants-as- well
has the State, therefore, had’ hardly any
“dppoFtunity to place their pcint of view
in that behalf. #e are, therefore, of the
- ‘opinicn that the said ground on which the
‘High Court quashed the seélection cannot
"‘be allowed to stand. :

 Again in Additional District Magistrate (City) Agra vs. Prabha-
A Kkat- Cliatutvedi and another reported in (1996) 2 SCC 12 the
S éﬁpremé CBurt -GMserved thus | |

", .eeeo I £ind that the order of the High.

Court cannot be sustained. So far as non-

supply of Enquiry Cfficer's report is.

concerned. it has to be kept in view that

noé -such ccntention: was raised in the writ S
ion,, before the ngh Court . The: ﬁigh s -
‘Court: has" rioted this aspect Nothlng could

be pointed out to us by learned counsel:

for the respondents to controvert this -

observation of the High Court. whether _

the pleadings in the writ petition should

be treated as pleadings in a suit or -not’

is not relevant for decidlng this- questlon

‘Similar view was ‘taken by the Supreme Court in The ChanceIlor
and another vs+ Dr Vijayanda Kar and others reported in {1994)

1 s.c.c 169; In the said decision the Supreme Court_held H

"Facts not pleaded in the Writ petition
should not be taken into consideratlcn.

o'In view of the above we are - of Opinlon that ‘the Tribunal should
_refraln from making an enqulry regardlng the allegation brought by
the applicants- Even assuming that such cons;deration is perml-
'ssible,Aon perusal of the record we ‘do not flnd anythlng to

;$ ' 1ndicate that he was overaged This fact ought to have been

’pleaded givlng the opportunlty to the other side to contnovertf

s » . R R P NN 0 E P ¢ S S
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L ryd Theréfore, we are unable to acceptuthe;submiss_o.

B if necessa
v he learned counsel submitted

itacharyya. BeSides t

icer had a blemish carrier.lsaid Hazarika was

JASCerce on’ 10 7 1987 after he .was found guilty

tter of death of one’ Subhash |

.‘ﬁof bnqulry 1n a ma
ﬁhé was reinstated but he was’ again suSpended
‘and again reinstated in. 1991 pending diSposal

*aforesaid suspenSion period was . regularised

¥
s
*
3
i
¥
I3
I
£
N
b
S
3
H

"?Mr Bhattacharyya COntended that the: officer

misconduct and therefore it was not proper

~Wlth officers who were not guilty by any

utainteo officer ought not . to have been treated

In this connection Mr, Bhattadha*?ya

—

ﬁdeci31on of Union of" India vs.'

iofficers.

Léarned counsel

':a-so submitted that the ACRs of the appllcants were down graded

a them»of

- without recording any reasons and thereby deprive

”gradation of the ACRs of the applicants were not ‘taken into-

L | B consideration by the Selection Committee,. assessment of their
RN ifﬁ”‘i merits~by the Selection Committee ~would have certainly been |

different %Therefore..the Select List of 1°96 was’ liable to ‘be -

set;aside and quashed.

The learned counsel aopearing on behalf of applicants

AQ»in O.A Nos. 82/97. 83/9? 84/97 and 87/97 also submitted that

down gradation entries had been made in the ACRs Without

’erecording the reasons. However, on thlS point. learned counsel




'-Q“grouhd= In view of1the abcve we do not find that the - Selection

o the “entire- actlon B the Selection Commlttee in: maklng the

:"5select10n Wag arbiﬁrary. unfair and unreasonable. It 1s a: settled |
1pr1nc1p1e of - law that f— any. admlnistratlve actlon whlch is taken
;1n an arbltrary manner cannot sustaln in law._The Apex Court 1n |
'very many cases have held that every admlnistrative action must
‘ be inférmed’ of reason and 1f the- actlon is not reasonable it

cannot be fair and unfalr action is liable. to be struck dOWn..

'hIn thls connection learned counsel had drawn our attention to

rfia dec1sion of King s Bench Division, Pilllng vs._Abergele U D.C.'

"*ﬂ Relyfng’on the said.decision he urged that any actlon taken

In the sai:;de0151on
.‘Chlef Justice observed thus :

“.... I -have always understood the 1aw to be '
that where a duty to hear and determine*a: -
question is conferred cn . a local authority

: ~and the,reasons which show™ that they have .
. .. taken: into account matters. Wthh they ought
" not to have taken into ‘account or théve- " .
..~ failed to take into account matters:. which -
‘they ought to have taken 1nto account~ “the
. court to whom an appeal lles ought to allow
' man appeal. e o o " R ’

_y The observatlon of Lord Goddard is well established: princ1ple
;Hof law. There 1s no. dlspute about ite But in- the present case
| :we do not flnd any relevance in- a&muchas the applicants could

_dnot brlng to our notlce anything which would show that the N

.-;

Selectlon Comnittee had taken into consideratlcn of some matters 3

vﬁukﬂlwenenot requlred to take 1nto con51derat10n o’ for that

the Commlttee took into con51deration certain extraneous matter.




'“fgéat

'i was”not taken in the pleadings.

' which

”>T{}15.- Point No. (3)

':ngelection Committee als

-;:fitaken by an”authority

It Was further argued that there ‘Was a total jnon. aopl

ion.- of mind on ‘the part of the Committee in not taking intc,~v

ant factors which ought to. have been N

side ation certain relev

co nSideration. His first contention‘was that ineligi-if

Shri Birendra ‘Kumar Hazarika was”put in serial No.S

list who ‘'was - overaged on the date of selection

(3). He further

Wlthln the meaning of Regulation 5
id Regulation was! not at. all .

hri

it proviso to the sa
i,facts and Circumstances of the case.-

he'age of 54 years 10 months in April. 1997 e

aS“mUCh overaged, he ought not to have

for“promotion to IPS under’ RegU1ati°n"5(3)'

-he;Selection Committee had acted in violation of

ns of Regulation 5(3). The entire deCision ;3E

and~therefore the'

ated?by errorfof

' also argued that the Selectionf

tselection_must go. Learned counse

Committee while making the selection ‘took into conSideration

of | some,extraneous matter and therefore the action cannot be h

Je"have already indicated that the point of over age ff

there was* nothing in the records -

de have already indicated htrein before. Therefore. we are

munable to accept the submlSSlCn of the learned counsel that

f,there was non appliCation of mlnd-v

The applicants in these Criginal AppliCations No. 82/97.1-f

‘83/97 84/97 and 87/97 have challenged the action of the

o-.on. the ground that the action of - ‘the-

;Selection Committee sufferred from the vice of malice both in :?ﬁ

f;law and_fact. There dan be malice in fact when action isv-git

uith the sole purpose to victimise a

‘7tperson. Mala fides means Want of good faith. personal bias..ﬂ




L“grudge, oblique or imprOper motive or ulterior purpose. The'

>Q"dministrative action must be said to be done in good faith.;

[P - ~—

F{ | 'lvAn act- done honesLly is deemed to have been done in- good falth.A
ﬁf‘. . --fAn administrative authority must ., therefore. act in a bonafide

-'manner and should never act for an imprOper motive or ulterior

A

e e

purposes or ‘contrary to the requirements of the statue, on’ the

e L
B+ T
e e

.f s

basis-of th@~circumstances not contemplated by law, or»imorepera" ﬁ

1y exerCised disdretiOn to achieve some ulterior purpose. The |
j:'determination of -a plea. of mala fide involves two questions.

‘hamely, ) whether there ‘is a personal bias or an oblique

'motive. and. (ii) ‘whether the administrative action i's contrary\

t& the- obJects, requirements and conditions of a valid exercise
.. of administrative power . ‘But then the plea of mala fide must
~';*not only be’ takeh but also be proved . Such action may be

*-inferred from the facts and Circumstances of a case. Mere -

’aorda;vague or. bald statement is not enough. 1€ must
teddeither by admitted cr proved facts If it-is
”established that the action has been taken mala fide for any
q‘such conSiderations or by fraud on power: Kelq colourable exerCise
-~ of power, it must be struck down . Administrative authority
ffhas wide discretion in taking a. decision. But then;’ poWer to’
-ﬂiéct'in'discreticn is not power to act ad-arbitrarium. It is.
| ot a despotic pbwer. nor hedged With arbitrariness. If dOne
it brings the authority concerned in conflict with law. When

‘qthe power is exercised mala f£ide it undoubtedly gets vitiated

. e —

by colourable exercise of power .

From the records we do not find anything that the. belec—

+

ion Committee had done something for oblique purpose.Therefore.f

we ‘do not find any. malice of- fact in making the selection.yl

117-_: Learned counsel also submitted ‘that in the present case

‘.the action of the. Selecticn Committee sufferred from the vice T

o mARtAa20.
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fof malice in law.

or without'there being reasonable relation to the purpoce of

- -v.‘fg;iw

such powe’

'.;matter not at all relevant o

'};plea said to have been done

"'f“suffer from the Vice of malice.

“_passage from de Smith [ fanous Treatise. namely,.

Malice in law could be inferred from doing

nfl cted by the action of "an authority in contraven-

"rOVisions of law i

n also Cannot be sustained\—ﬁneauthor’*"

ingf any ac on is

r takes'into conc deration which

w,:is absolutely irrelevant there is. malice 1n law.jsimilarly a h

ne:: exigencies

existing things takes intc consider'tﬁ'

in pad faith. Such action shall

ya had in this connection drawn our: attention to a

’JudiCial

ReView of Administrative Action. Fourtn Edition" ﬂegquote

the same passage:;v" ' - I ':ﬁ_:fA.‘v;

- "The influence of extraneous matters will.be
'manifest if they have led the “authcrity’ to
- make an order that is invalid ex=-faciey. or
§f. the authority has set them out 4as reasons
- for its order or has otherwise admitted '
“their ‘influence. In other cases, the’ courts
. mustrdetermine whether their influence—is_
S géibe -inferred. ‘from the surrounding ‘circum=
<-Hstances. 1f the influence or irrelevant "
- . factors: is. established it does not. appear o
. to be necessary to prove. that? ‘they were: the;
fiPigoler or even “the . dominant - influence- it '
,,seems to be enough to prove that- their
“;influence ‘was substantial.

t can be said to be-malice in lm;j

i £ 1c_ v

f%fﬁ}i

wsuch mistaken

Learned counsel Mr A Y.Bhatta-d
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ﬁBy pointlng ocut to this passage of the Book Mr Bhattacharyya

'taklng 1nto~consideration of some extraneous matter such

tried to show that 1f the administrative action Is taken’ by

action must’ be invalid. The influence cf extraneous matter

has ‘to“be inferred from the surrounding ‘circumstances. If the

4Viﬁfluence”of‘irreleVant,and:extraneoushfactorS,are.established

in taking tHe deéisibﬁfit is not-nécessafyftoapféve'thatrthey,'

‘ are the soI§ or ‘&¥en dominant influence:. in taking such action.

“The de0131on ‘taken ‘in Pilling vs. Abergele U.D.C was noticed

withiapproval by the Supreme Court in the case of smt S.R.

VéhKataramai'vs. Union of India & Ors. reported in AIR 1979

" g¢ 49. In the salll ‘case quoting a passage from Shearer vs.

::5i8upreme Coﬁrt

S OF" excuse. or fotr want cf reasonable: or probable cause.“ The

shields (1914) Appeal Case 808 observed that "malice in.its

‘legal sense means malice such as may be assumed from the

doing cf a wrongful act intentionally but without just cause

a‘).. SOk

" "been exerCLSed for an unauthorised purpose, it is generally

immaterial ‘whether its rep031tory was acting in good faith or

'finubad faith." The Supreme Court also approved the view taken

by ‘Chief Justice Lord Goddard.in Pilling vs. Abergele. Urban-

"?Diétrict~coﬁnCi1 (1950) 1 KB 636 that "where_a"dutyjtocdetere_

mine‘a’ questiOn is concerned on an authority which state

“their reasons for the dec151on.,and the reasons- which they.
*istate‘Showvthat_theY'havewtaRen into account matters"which_f
-they“ought'ﬁot'to=haVe taken into account, or thatithé& haVe
‘failed to take matters intc account which they ought to have
'taken into acoount, the court tc which an appeal lies can and

'gOught'to adjudicate on the matter ." Invthejsaid deciaion-the

apex Court. further held thus :

", . + « that there will be an error of fact‘:

- when a public body is. prompted by a mistaken

A?ther held that . “if a discretionary power has R




- bellef in the existence of a: non-existing fact
"ilor 01rcumstance. This is 86" clearly“u re»sona-
N “that what is‘dcne’ ‘under:-such*a- mistakén.
SYief. mlght almost be said to have: been done
in-bad faith; ‘and- in actual experience,.gud as
ngs 'go,. these may well be ™ said to run into*

"}_anether."‘¢

miﬁﬂe ‘above dec131on it is clear that a mallce'

" ndo'not flnd anything that in such cases’ rea”ons are to- be

'iﬁrecordee. Mr Bhattacharyya bad.. also drawn our attention to the..

-_ath;p'

;.1993 and Sri Debendra Nath Hazarlka was:a; holder of outstandlngl

:Jﬁserv1ce Gold Medals we have already sald that whlle writing

L .. .to be;

: e'AERs it 1sépresumed unless otherw1se proved everythlng
L . ! : .
& re’taken “into" con51deratlon and- ‘after taklng 1nto considera-

tion the ACRs had been written and at thls stage thls cannot

Jvfbe pleaded but:to be proved “We do not flnd anythlﬁ% of thls
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should take ﬁhe rdie of an expert body.Unless there is some-thingif

patently wrong. the Court or Tribunal should be slow into interfer—E

> with the opinion expressed by the expert in the absence

e —

- of maia fide against the eXperts (see Neelima Mishra VS Drf

. o

case no such thiﬂg was brought to the notice of the Tribunal.,-‘”

. N :

Harindra Kumar Paintle‘ AIR 1990 sC 1402) In the \epresent

- Thé efore. we" are unable tc accept the suonission of Mr
Bhattacharyya. Therefore this ground also fails. Mr G¢N.Das.:.
learned counsel appearing on behalf of respondent No 10 shri
Bania submitted that the applicants have no vested rightbto

be promoted to IPS althcugh they have the right to be conSidered
for such prcmotion. The preparation of the select 1ist of
eligible officers belonging to the State Police Serv1ce for

promotion to IPSéyitnin the purView of the IPS Regulaticn 1955._

He submitted that.there‘das a duly constituted D. P.C considering~f

“:fand'non-inclusion of the names of: the applicants
in O As No.82/97, 83/97, 84/97,. 87/97 and 136/97 in the select
list could not be called in question by way of Judic1a1 reView.f'
He had also drawn our attention to a deCision of the Apex Courtt
in Dalpat Abasaheb Solunke & Ors. vs. Dr .B. S.Mahajan & Ors.
reported in~(1996§ 1 scc 305. In the said deciSion. the ape#
Court held thuS'k- | |

"It is needless to empha31se that it is not
the function of the courtito hear- appeals ,
over. the decisions of the: Selection commi-
tee ‘and to scriutinize the relative merits_
.of . the candidates._ﬂhether a candidate is"
“fit for 4a particular post or ‘not ‘hds:to:
‘be decided by the duly’ constituted selec~
tion Committee which has ‘the expertise zon-
~the subject. The court has no such’ exper=
tise. The decision of the Selection “Commi~--
' ttee can.be interfered with only .on limited
grounds, such as 1llégality or ‘patent- mate--
rial irregularity in the constitution of "
the Committee or its procedure vitiating
the Selection, or proved mala. fides affec-g'
ting the °e1ection etc. It is not disputed

\-UIICQ LK 30




_that in the. present case, the University had
'constituted the Committee 1n ue - € r*ance
swlreses .0 0w . with'the relevant, statutes. The: Committee
”Cgﬂa—?-sa Co Hconsisted of experts and.it’ ‘selected the -
Lo oo LIk L candidates after going througn all the =
. relevant material before. it In sitting
-aopeal over the selection §6 made and in"" .
L etting it a51ae én the'. ground of the 505“
scalled comparative merits-ofsthe cagaidateS'
as-assessed By—the court; the High Court: :
. went wrong and\iiaeedecczts Jd\Is\ie\\on.

Voted ‘above Squarely applies 1n~this case. In

”*w?éﬁg-iﬁ’aédiéiah*hékingipfbééééu It iSkthe”deCASion,oﬁnthe.

nuselection k-ommittee. Similarly. resoondent No.9 Shri Promod

fand therefore not supposed to go “intc the merit of the AChs

and quash 1t cn the arouno that there. were. no factual basis -

of recording the ACRs. Ne have also considered the written

,-n_—i, r:

statements of Union of India and UniOn Public Serv1ce CommiSSion.?

fonsfdering the entire facts and c1rcumstances of the case'

: we”are of the OplnlOP that the learned counsel for the appli%h__'f

'mxants could not brlng £o oﬁr “Otlce anything requiring the

.n erference of the deCiSlOn of Selection Committee by this

b . Py . P IS RN
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lc get .the promctlcn. We are in agreement w1th
l?these"‘ppllcants. Their applications shou]a be a110wed.

c'rdlngly we dlsmisced the applications- No-. 82/97. 83/97

*84/07 87/97 and - 136/97 and allow the appllcations No 52/97.
H./97land 54/97 with direction tc make app01ntment as per

”j;recommendatlon of the Selection’ Committee. ;;;-'

Considering the entire facts and- circumstances of

7ffthe case we however, make no order as to costs.'

S¢/= VICE CHATARAN

' -.'pg_ )
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