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3,4 k.he time of filing bf thepp1i- 

/ . t1eve 
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t 
s1ebkSt was not ub1ished. Hor, the 

about the select list and accorthfl to 
c • 	 , 	 . 	 . 	 . 	 . 	 . 	.. 	 . 	.. 	.. 

L : 	z-e
were selecte d . 

r 	

A 	
Das (applicant in O. 

Derauddifl med (applicant in ..54/ 97 ) 

i*7k: 3• U 	promode Chetia (applicant in O.Am53/97 ) 

ROh-fl1 Kr. Ban)-a (respondent NO.1O in O.A.82/97) 

FF 5. 'I 	

Biretira Kr.HaZarika(resP0nt NO 11 in 

- 	

6. " 	

sailndra Nath Talukdar (applicant in O.A.13 6/97 ) 

Being aggrieved b the decision of the SelectOfl Committee 

	

the applCa8 sutted representations stating inter alia 	
p 

that their elUS1Ofl from the select list was iilegal,arbtrY 

and it zas dke 	
non application o mind. Similar several 

r 	
i6ns had also beenL filed either jointly or mdlvi- 	I  

dually Y other fi ofcer. 

: 	

4 SI 	The aiç ak NaWabr imdad- HusaJ.fl also submitted that 

hd ái&with ~
brne-other similarly situated applicants submitted 

application before this Tribunal. The application was registe-

red and numbered as O.A.288/96. In February 1997 this Tribunal 

disposed of the said 0.A. directing the IDirector ceneral of 

police, Assarti to dispose of the representation within 1 month

i .and also gave direction that until such disposal flO one should 

be appointedto IPS. Shri Derajuddin Ahmed , applicant in O.A. 

	

NO.54/97  also filed similar application claiming promotion 
	t 

with retrospective effect and made an interim prayer not to 

hold any selection scheduled to be hEld in the last week of 

March 1997. This Triounal on 20.3.1997 passed order in the 

s. 	
respondents 

aid O.A and is sued notice to the 	
to show cause 

as to why interim order as prayed for shculd not be granted 

and pending reply to the show cause nctiCe the respondent-81  
I 

PTI 

were cdrected not to finally publish the seleCtiOn list for 

promotiOn to ips in the year 1996. 

- 	 COfl.2 



Ic. 	
- 	

IL 

Shri jit Kumar Das. applicant in O.A.52/97 in his 

aplit1Ofl has sta€ed that in the list prepared by 
the Selection 

con-inittee. 	
in the year 1996, 	

name appeared'mfl 

Si.o.1 and therefore hehad every reas° to expect promotion 
t9-the reporden 

_—tS 	
therefOreci for a direction\

t : 

te him to the IPS cadre with retrospective effect 
to promo 	

. 

Shri prornode Chetia, applicant in (A.53/97c1ms 
imilarY  

select list and the 
that his nare.appeared in sl.NO.3 of the  

A.5.4/97 appeared 

name 0± 
Shri DerjUdd jhrned, applicant in 0.  

t list. He has also made similar prayer 
in Sl .N 2 of the selec 

appliQflt5 to the IPS 
to direct the respOfleflt5 to promte the  

cadre with retrosPective effect. The other applicants namely, 

appllCaflt$ in c.A.NO.82/97,83/9?P 84/97, 87/97 and 136/97 have 

0
1lenged the seleCt list and ray for setting aside the said 

select list. 

6. 	
Cn various dates all the above appliCaticns were admitted 

and in due course respofldeflt5 had entered .appearaflc 
	In O.A. 

NO./97, 53/97, 	
/97 ana 136/97 only the second respOfldent 

52 54  

namely, the UniOfl public érvice Commission have filed their 

written statements. All the written statemenS are similar in 

nature. In O.A.82/97. the Union public Service Commission, 

S No.7 	9 and 10 have 
respOfl(eflt No.1 and priVate respOndent

, 8,  

filed written statements. similarly in 0.I.83/97on1Y respon-

dents NO.7, 8 and 9 have filed written statements. In C.?.87/
97  

Union of India and the private respondents 
VIZ. promode Chetia 

and Rohini Kumar Bania have filed written statements. 

7. 	
Heard learned counsel shri A.K.BhattachYYa appearing 

n O.A.82/97, 83/97.. 84/97 and 
on bhalf of the applicants i  

87/97. Mr B.K.harma.leaed counsel for the applicants in 

o.A.2/97,53/97 and 54/97. Mr p.prasad, learned counsel for 

i/97 Mr S.Ali,learfled Sr.C.G.S.C, Dr 
- •-he appiiCaflL 	 -, - -.  

L U- 
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: 

__ 	. . • 	 . 	 - 

iearné 	serujor Government Advocate, 
	ssam arid 

r- M r B.KShrm 	andMG 
Mr 	.sarma, 	

learned AQd1.C.G.S.C., 	. 

appeared bn bea1f of respondents No.7, 8 in O.A. 

.- 	.- 
Das also 	

- . 
. 	 - 	 . . 	 . 	 ': 	' 	 • 	 . 	 : 	 • 	 • 	 • 	 - 

82/97, 83/97k 84/1 and 87/97. 

Y3 submitted before us that Se1ec1Ofl 
MrA..Bhattha 

---- - 
rule 	ias required to classi±Y the eligible Committee aSeI 

Ver 
gradeS 	namely. 0fficers in varWUS 

'$Jnfit 	on the basis o 	
the entire service records 

"GOOd' s  and 

tise r 	inC luded in the ACRS . 
iearned counSe 1 

inc luding 

further subitted that 

it was riot enough for the Selection Committee to 

make the selectiob and classify the officers in various 

grading on 	baiS of the ACRS only; - e  

the fats and circumStaeS of the present case 

amptly showed that selection committee while making the 

selection had sufferred from the vice of malice in law and 

thèrefOre, the eitire 	selection was liablé 
th be set aside 

exercise of the power of judicial review 
by this Triunalin 

h••. 	 • 

and 	. 	.. 	- : 

	

. 	 . 	 . 	 . 	 . 	 . 	 . 

: . 	 . 

1 

. . .. 	 . 	 - 

• 	 . 	 . 	 -. 	. 	 - 	 . 	 . 	 . 	 . 	 - 	

:.•• 	• 	 - 	 . 	 - 	 . 	 . 	 ...  
in the present case the selection commit tee while 

making the selection did not act fairly and reasonably in 

preparing the select list as it had violated the proviSiOnb 

of 	ticle 14, 16 and 21 of the Constitution. 

9. 	
Mr BK.Sharma, learned counsel for the applicants lfl 

O.A.NO.52/97. 53/97 and 54/97 on the other hand submitted that 

the applications filed by the arpli(.afltS in 04A..NO.82/97, 

83/97, 84/97 , 87/97 arid 136/97 did not merit any consideration 

and were li able to be dismissed 
summarily. He also submitted 

that the appliàafltS suppressed the material facts in-as-much 

as O.A.NO.288/96 was filed by NaWab Imdad Hussairk and others, 

the applicant in O.A.NO 82/97 alongwith others was disposed r 
4- 

--- 
- 	 ct:2 

- 
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of by this Tribunal by order dated 28.2.1997 with a direCti0fl 

ô d1sOSê b the .repreSefltato submit.te by the s d 
.a 

applicants. n the representation only point urged upon was 

regardiflg th seflritY and no. other groufld waS taken in that 

P 

	

	
CA.288/96. Therefore. the other groufldS taken. in-the eeflt 

pp1ic,at1OflS were barred by the principles Of COflStrU9tive 

res judleata. it Was pointed out that the ground taken in the 

•td i:.I9g.swas. that Shri Ajit.KUmar Das and Derajuddin 
 

Ahrfl ed app , 	
iAcantumfl ç.i.52/97 and 54/97,were junior to the 

applicants was untenable in law inasifluch as the seniority 

had never been a. criterion for selectiOn to the IPS; the 

seniOrlty comes to play only when merits were equal. Besides, 

in the apliCatlbfls new groundS had been raised. cording to 

Mr Sharma I-ie AcEkS reflect the achievements and performances 

óf an bfficer arid there cannot be any feShCOflsitl0fl in 

..respeCt of medal, award, letters OL 

the OfficerS. 1I±. 
these things were required to be taken into 

account acin thre would be double appreciation which was 

r conteinp1ated 'by the . relevant rules. This positiOfl had 

be'erirflade clear In C.A.136/97-. ccording to the learned coun3
•  

-

:this was not the criterion of selection. The arguments advanced 

iby the learned counsel for the said applicants were absolUtelY 

falaCiOUS and not tenable. The learned counsel submitted that 

.j w :s  done in accordance with law and relevant rules after 

•.,: aking into 
dnsiderati0n of all the relevant facts and on 

tsal of the .ACRS and making the gradings.. as required. 

tred counsel further submitted that the action of the 

Iéction committee can be reviewed by , 
 this Tribunal only in 

case of any error in decisiOn making process and not the 

decision as the Tribunal was not 8itting as a Court of appeal. 

The counsel appeaXiflg on behalf of the respondents No.1 to 6 

- 

- 	 . 	
- S 	 -. .

S 	 ••• 	 •. 
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I . 	. .. 	

.'•-•: - :.. 	 •. 	 • 	 • 4 

apted the arguments made by .  Mr BKShára. 
- 

on bea1 	O:€ the Union Of indi ri  $tL 	 learnea sr.C.G.S.0 	ppear1ng 

arid 	Q.Sarrai 	ieai'hed Addi . C .G.SC appearing on 
behalf 

the decisiOn of the Selection COMittee. 
Upsc also supported 

- 

was nothing wrong in the dec1siOfl 	king 

Therefore. rio interference w).th the decision of the 
prOCESS. 

Was called for. On the rival contentions Selection Committee 

raised by the learned counsel for the parties the following 

points tall for deerm1nat1Ofl 

Whther the present applications are 
hit by the 

principieS of constniCtive rs judicata 7 

tdther 	he decision c 	the Selection Committee 
in 

making tte selection ias just ana proper and 

whethet the action of the Selection committee is 

arbitrary, unfair and unreasonable and ; 

(3 ) *iethe 	the action of the 	lection Cornjttee 

'süffers ftbrn the v1ce of malice ? 

9. 	All India Services Act 1951 zas enacted under the 

provisions o 	Article 312 of the Constitution to regulate 

the recruitlent 	ha the cond'itiOnS o 	service of persons 

• 	ted t6... 	erVie •. 	In: lS4 th 	:Thdtàn pliê 

service (Recruitment) Rules was made In exercise of the powers 

conferred by Section 3 of All India Services Act, 1961 by 

the Central Government in pursuance of Rule 9(1) of the Indian 

Police Service (Recruitment) Rules 1954. The Assarn police 

Service Rules 1966 was made in exercise of powers conferred by 

the proviso to Article 309 of the 	onstitutidri of India. 

10. point No.(1) 

principle of res judicata being founded on a general 

principles of law, it applies outside the provisions of 

Section 11 o 	the CPC. This principle is aimed at acthieving 

- 	 - 

COnt) 
4 

Sh 	•j 
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TT.na jjty  iii the •tigation. Constructive res judicata is a 

special and.-artikiai form of res juthcata. Explanation iv of 
Section Ii. o the CpC has dealt with the provisions of constnic- 

tive res judicata. In an appropriate case, the principle of 

constructivi res judicata. may also be applicahi even though 

in such casid CPC Is not applicble. This rule can be said to 
be .a technja.l buA. the basis on which the said rule rests is 

foundedon consideration of public policy. The general principle 

of res judicata bars retrial on a particular issue which has 

been finally decided .1n an earlier suit or proceeding where the 

issues and art1è in the subseque 	suit is substantially same. 

The constructive res judicata covers the area where there is 

no final decision on a particular issue as no such issue was 

raised in the earlier decision. But then the principle of 

constructive rest judicata is available if the general provisions 
of •res judidta ate fulfilled. It means that when a. matter. is 

decided finally then only the principle of res judicata is 
applicable. In the absence of such final decision, the question 

of constructive •res judicata does not arise. 

In the prent case the earlier O.A.28/96 was disposed 

of by this Tribunal with a direction to consider the represen. 

tations eatlierfiied. In fact no question was decided in the 

said case by this Tribunal. Therefore, the principle of res 

judicata is not applicable in the present case not to speak 

of constructive res judicáta. 

PoInt No. (2) 

Under sub-rule(1) of Rule 9 of the Indian Police Service 

(-Recruitment) Rules, 1954, the Central Government have made 

Regulatjbn known as Indian PoliceService (Appointment by 

Prorition) Regulations, 1955 (for short "the Regulation 1955 1 ). 

Regulation 3 of the said Regulation provides for constitution 



-- - 
- - 

a Committee for making selection. The procedure £pr. 

preparation of list of suitable officers is prescribed-in 

RegulatiOn 5 bf "tl Regulation 1955". As per the said'Rula-

tion each Committee shall ordinarily meet at intyalsjiOt__ 
- - 	 - 

exceeding
-.-----  one yearand prepa.re a llst- of such mémbers±çfthe, 

State -police ServIce, as held by them to. 

promotion to the. service. The number of membersof the: State 

police servid to 16e Included in the list shall be calcuiáte 

as the number of substantive vacancies anticipated In the 

course of the period of 12 months, commencing from the date 

of preparation of the list, in the :pOStS- available I or. thn 

under Rule 9 of the Recruitment Rules.plus twenty per cerit of 

-such number or two whichever isgreater. The Committee shall 

consider for inclusion in the said list, the cases of members 

of- the State police Service in the order of seniority in that 

	

service of a number which is equal to three times the nuinbar 	- 

reférrèd to £nsbregul'aticn(I ). However, such restriction 

is not apl1cabIe in respect of a State where the total number 

of eligible of I icrs is less than three -times t e niaxImuin 

permi'ssible size of th Select List and insuch.:a casethe. 

committee shall consider all the elIgibleoff1äe±s. 

regulatIon 3 of Regulation 5 the Committee Isdebarréd'.f±orn 

considering the case of the members of the State PoliceSérvIce 

who have attained the age of 54 years on the first-day öf- 

April of the year In which it meets provided ithat inber &f 

the State Police Service whOse name appeared.In the Se1ect.-Lst. -. 

in force irnmediatety before the date of theinèetihg of the 

Committee shall be considered for inclusion-In the fresh list 

to be prepared by the Committee, even if he has In the mean- 

while attained the age of 54 years. The Selection Committée" . 

then shall proceed to consider the case of each ligible 

____ 	
- Tc ontd. • 12 

- 

1: 



:C.Onáè'rrled rSO as to grade him in various categories as 

'outstanding ', 'very g6od 1 j  

-10- 

P3 
candidate Oh an JVerall relative assessment of their servLc 

records and then grade them as 'Outstanding', 'very good', 

'Good or 'Unfit'. 	 J. 

—13_. 	i_thp~L 	case the Selection Committee made the 

gradation âfter Aaking an assessment on the basisof 1CRs. 

--- t}jIen what is the meaning of service records, does it mean 

the ACRs alone or something else. Learned counsel for the 

applicants in C.A.82/97, 83/97, 84/97 and 87/97 Mr Bhattacharyya 

submitted that service records would not mean ACRs alone. 

This. 'cx ëIon' srVice records' would also' include other. 

relevant records which might indicate the officer's achievement 

- ..' or. f allure: in the discharge of his duties. Therefore, apart 

from thëACRs: such other records should also be looked into 

Failure to consider those other records would vitiate the 

entire selbticn proceedings ny selection list soprepared 

rWbü ,ld be: illegal .and' invalid. 
 

.14. 	It is well established that Annual Confidential reports 

are prepared on an overall assessment of the officers of a 

par..t±cU-l-ar grade for which such reports, are written.. 'The 

ccfllpétent authority, reviewing authority and, the accepting 

authority are to act fairly and objectively in showing, the 

ch'aracter, integrity, and performance of the incümbents thii 

n'kirig-..the assesment those authorities are. reiited to take 

izto' consideration of the entire service records of the officer. 

Besides: 'h-is personal knowledge regarding integrity and other- 

--wise also 'required to be considered at the time, of zriting of 

the ACRS. /iverse remarks are also sometimes required to be 

incorporated in the reports. The object of making adverse 

rmar)s is to assess on me'-it and performàncé .of:o±flcer 



..e officer.. Therefore,b in our opinion annual confidential 

report reflects the entire service records and there is nothing 

wrong on the partbf the Selection Committee to consider only 

the ARs fot the ptirpose of making an 

ment of the offics—ari grading thern orLh 

has been held by the Supreme Court in State of U.P. and another 

the reviewing or acceting authority have to act faiiy 

b.jectively ift assessing the character and performance ii 

vs. Ved Pal singh and another reported in (1997) 3 scc 483 that 

it is necesry ti record the confidential r?port oiDjectively 	
/ 

and dispassionately with a reformative purpose to enable the 

public servant to reform himself to improve quality of the 

service and efficiency of the administration and maintenance 

of discipline in service. Confidential reports placed on 

record in the said case did disclose such deleterious tendency 

in writing the confidential reports. 

• 	 In ;th present case the learned counsel for the appil- 

cants however, could not show any instance which demonstrates 

dereliction of dt.ties in writing ACRE.. The ACRS are Written 

by reporting of fiber on the basis of the materials either 

placed by the officer himself or from other service reccrds. 

These are scrutinised and verified by the reviewing, officer 

and the accepting officer. Therefore,, we are of the opinion 

that assessment of the officers made by the Selection Comnmittee 

on the basis' f the ACRs and subsequent gradation on. such 

assessment, fulfil the requirement of Regulation S ofthe said 

RegulatlOfl 1955'. Mr Bhattacharyy had also drawn ourattention 

to the fact that the Selection Committee unreasonably and 

unfairly pt& Sri Sailendra Nath Talukdar. an  eligiblecandidate 

for the said year in si .No.6 even though he received Police 

Medal in 1993. awarded by the president of India for meritorious 

contd. .12 
• 	 -. 	, 	 . 
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Y 7  '' 
• service on the Republic Day, 1993. This was, according to Mr 

Bhattacharyya, no less an achievement and the officers whose 

name appeared in the select list from sl.No.1 to 5 did not have 

such distinction in their service cdrrier. in spite of that 

Sri Talukdar was put at the bottom. Mr BhattaCharyya also 

7ubmitted4ad this aspect been considered thect_i-ongjd 
- - 	 •• 	•. 

have been sure lyfe?rt- We 	have already said that the 

ACRs are written after taking into ccnsideraticn of all the 

achievements of thE. officer and his draw backs. In our opinion 

the ACR of respondent No.6 was also written by the concerned 

officers after takinq all into consideration. While making the 

assessiaent those facts had also been considered. Unless something 

is shown that those were not taken into consideration in writing 

ACRs, itis difficult for this Tribunal to hold that ACRS were 

not properly written. Besides, the entries made in the ACRs 

were never under challenge. The learned counsel for the applicant 

• 	
', could not show anything in this regard. The Selection Committee 

is an expert body and this body knows how to make the assessment. 

This Tribunal, in our opinion) is not competent to interfere 

with the decision of the Selection Committee in making the 

assessment and subsequent gradation unless there is something. 

.paently wrong on the face  of it. As we do not' find anything 

• 	in this regard we are not inclined to interfere with the decision 

• . of the Seléàtiôn Committee in respect of placement of the 

successful candidates. mr Bhattacharyya further brought to our 

notice of' a photocopy of the Meghalaya Engineering (public ;rks 

Sbrvice Rules 1995 by wy of illustration and pointed out ho 

to prepare the select list vqe find no force in this argument in-

-as-much As the analogy is not at all applicable. Learned counsel 

alsochailenged the decision of the Sel.ection Committee on other 

counts* According to him the aecision of the Selection Committee 

Law=
-  

- 	' . ' -- 	 • 	 j 

--.--- r- t -  •" 	 - 	 .- 	 - 
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suerredfrom two major irregularities as a result of which 

r the decision of the Selection Committee in making the select 

list was riot fair and reasonable, on the contrary it only 
had 

demonstratQd that iacted arbitrarily and unfairly, there±ore, 

__it_vitflated the provision of Article 14 of the Constitution. 

He also submitted that Sri Birendra Kumar Hazarika, a selected 

candidate was not an eligible person for selection in-as--much 

as he was overaged at the relevant time. Sri. Hazarika crossed 

the age of 54 years orn the first day of April 1996 i.ee the 

date of consideraticn of the candidates, as required under the 

provision of Regulation 5(3) of the Regulation 1955. While 

making this submission he had drawn our attention to sub-regula- 

tion 3  Q. 	Regulation 5 of1955 Regulation': AS per the provision 

of the said Regulation a candidate must not attain the age of 

54 years on the first aay of April of the year in which It meets. 

Wequote the reJevnt portion of Regulation 5(3) as under 

"RegulatiOn 5(3): The Committee shall not 
consider the cases of the ivlember of the 
State Police Service who have attained 
the age of 54 years on the first day of 
April of the year in which it meets." 

However, as per the proviso to sub-regulation 3 of - Regulation 5 

a member of the State police Service whose name appeared in the 

select list in force immediately before the date of the meeting 

of the Committee shall be considered for inclusion in the fresh 

list, to be prepared by the Committee, even if he has in the 

meanwhile attained the age of 54 years. The second proviso 

however says that a member of the State Police Service who has 
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t----- 	•-2 	• 	

: 	 • 	 I 	• 	
: 	 • 	 .. 	

: ___ 

held but could not be considered as no meeting of the Committee 

was held during s'-fl preceeding year or years. RelyLng On this 

provisiOn Mr thattaCharYYa submitted that admittedly 	Fiazarika 

Thad reached the ag 	of 54 years. Therefore, -his case was wrongly 

considered and selected. This is a very ser1ouiItT0Trfld J 

a very important poi.nt. HoJever, this point was not taken 	.n the 

pleading neither at the time of filing of the application nor 
.- 

it was taken in ax1 	rejoinaer thereafter. Cnly in the written 

argument this poirtt was raised. unfortunately in this case Union 

of Indiadid not file any written statement. The Union public I 
Service Commission however, filed written statement. As this 

point was not taken there could not be any reply. This is a 

factual aspect. The applicants ought tc have taken this point 

j in their p1ed1ng 	at the time of f11 ,
ing of the applications or 

thereafter by way of amendment or by filing a rejoinder. We have 

perused the record. 	Je do not find anything in this regard. 	
1e 

are therefore unable to consider this as-pect of the matter. 

The established principle of law is that nothing should be looked 

into unless pleaded. A plea not raised in the petition or in the 

rejoinder should not be taken into consideration. In M.S.1. 

Sharma vs. Sri Krishna Sinha and others reported in A.I.R 1959 

S.0 395 the Supreme Comt disallowed a new point to be raised 

in case of a bias by the Chief Minister. It observed 

"The case of bias o 	a Chief Minlster(reSpofl- 
.. 	

. 	

.. 	 No.2) has not been made in any way' in 
the petition and have raised ttiis question 
for the defence of those which were not 
mentioned in the petition but were put forth 
in the rejoinder to which the respondents 
had no opportunity to reply." 

Again  in another decision Dr R.K.S.ChaUhafl and another vs. 

State of u.p. and others reported in 1995 Supp (3) S.C.0 688 

a10 depricated the practice of considering a plea not taken.  

14 W~M MM, 
".'-. ... .. . 



• 	"Wearé,therefOre, of the opinion that the 
-1i6h Court fell into an error in making 

Vhsucce.s-sful
t a case which was not pleaded by the 

 canidates in the application 
flied before the Tribunal and .which.it 
appears Tzas made out for -the±irst time 

.. 	..•...,,.•.. 	. 	... by the High Court. Even when the mat€ë 
was pending before the hugh Court the 

successfuI cand±date névr sought 
leave to amend their application and 
include this plea. The appellants as well 
As the State, therefore, had hardly any 
pbttunity to place their point, of view.. 

Th .tht behalf ole are, therefore', .o...the . 
opinion that the said ground on which the 
High Court quashed the selection cannot 
be allowed to stand." 

Again in Additional District Magistrate (City.) Agr.a vs. .prabha-

ar;-Chaturvedi and another reported in (1996) 2. SCC 1.2 the 

itée' Court observed thus  

"..... I find that the order.of the Hi.gh 
Court cannot be sustained. So far as non-
supply of Enquiry Officer's report is , 
concerned it has to be kept in view that 
no such contention was raised in the writ 
petition before the High Court. The High 
Cour. has noted this aspect. Nothing could 
be pointed out to us by learned counsel 
fOr the respondents: to controvert this 
bbservation of the High Court. hether 
he pleadings in the writ petition should 
be treated as pleadings in a suit or not 
is not relevant for decidi this ,èstion" 

Similar view was taken by the Supreme Court in The Chancellor 

and another vs. Dr Vijayanda Kar and others reported in (1994) 

'1 :S.c 169. .In.thé said decisiofl the Supreme Court held 

"Facts not pleaded in the writ 'pe-it.i.on 
should, not be taken into consideration." 

In view of the above we are of opinion that the Tribunal should 

refrain from making an enquiry regarding the allegation brought by 

the,, app1ica. Even assuming that such consideratiOn is permi-' 

ssible, on perusal of the record we do not find anything to 

indicate that he was overaged. This fact ought to have been 

pleaded giving the opportunity to the other side to controvert 
I 





nal in the applications as well as in the rejoinders. As 

- 

r 

- tfli-s-pOiflt was nu 	i.aizi LIL 	 L-'k --" 

refute the same. Therefore, the Tribunal L not to consider such 

ground. In viev of the above we do not find that the Se lection 

Committee whle making the selection committed any irregularity 

or Illegality ±equiring interference. It was also argued that 

the entire action of the Selection Committee in making the 

selection WaS arbitrary, unfair and unreasonable. It is a settled 

rnciple of law tkt 	any administrative action which is taken pi  

• in.th-arbitrary-mahxer cannot sustain in law. The ApexCourtin 

• ye many:cases have held that every administrative action must 

be informed of reason and if the action is not reasonable it 

cannot be fair and unfair action is liable to be struck down. 

In this connection learned counsel had drawn our attention to 

• 

	

	• : a décisi.ön of King's Bench Division, Pilling vs. Abergele U.D.C. 

Relying on the said decision he urged that any action taken 

witFôüt' anyreasor1 ould -not be sustained. In the said decision 	* 

Lord Godda?d, Chief Justice observed thus 

always understood the law to be 
that where a duty to hear and determine a 
question is conferred on a local authority 
and the reasons .ihich show that they have 
taken into account matters which they ought 
not to have taken into account or have 
failed to take into account matters which 
they ought to have taken into account, the 
court to whom an appeal lies ought to allOw' 
an appeal. . 	. ." 

The observation of Lord Goddard is well established principle 

of law'. There is no dispute about it. But in the present case 

we do not find any relevance in-asmuc1' as the applicants could 

not bring to our notice anything which would show, that the 

Selection Committee had taken into consideratich of some matters 

which werenot required to take into consideration or for that 

the Committee took into consideration certain extraneous matter. 
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) furtr ared that there was a total non ap ____ 
It wa 

mind on [he part o 	
the Committee in not taking intC 

cation of 
certain relevant factors which ought to have been 

conderat10fl 

consideration. His first contflt1Ofl was that 	ne1g1 

taken inth 

hri 	irendra Kumar Hazarika w
aspUt3fl serial No.5 

ble officr 

ofthe select listwas overaged on thedate of selection 

the meaning of Regulation 5(3). He further 
for proionthmfl 

submittèd :h 	
provisO to the said Regulation was not at all 

in tie facts and circumsLances of the case. Shri 
applicabl 

Hazarika attained the age of 54 years 10 months in April, 1997 

, 
tinehé vias 	c overaged, he ought not to have 

and bythat 

for 	romotiofl to IPS under Regulation 5(3). 
been considered 

TherefOr9,the selection Convrattee had acted in violation of 

the mandatory proVISXOflS 
of Regulation 5(3). The entire decision 

making ptôcesS wasvitiated by error of law and therefore the 

selection must g. Learned counsel also ared that the Selection 

Committee while making the selection took into consideration 

matter and therefore the action cannot be 
of some extrafleO1S 

sus1ned• We have already indicated that the point of over age 

not taken in the pleadings. there was nothing in the records 
was 

indlcdted herein before. Therefore, we are 
3 which 4 	have already 

of the learned counsel that 
acept the submiSiCfl unable to 	c 

there was non application of mind. 

16. 	point No. 	(3) 

The applicants in these Criginal AppllCcit)-OflS No. 82/97, 

83/97, 84/97 and 87/97 have challenged the action of the 

Selection Committee also on the ground that the action of tne 

Selection Committee sufferreci from the vice of malice both in 

law and fact. There scan be malice in fact when action is 

taken by an authority 	zith the sole purpose to vlc.tirfliSe a 

Mala fides means want of good faith, personal bias, 
person. 

contd 	'g 	. 
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• grüdge, Obli'que or improper motive or ulterior purpose. The 

adlniniStratl\Te action must be said to be done in good faith. 

i.actdonehoñeSUY is deemed to have been done in good faith. 

An 	
must, therefore, act in-a bona.fide. 

) 	
rñhner and shbü.ld never act for an. .impropet motive or. u.1trior 

purpose or cbptrary to the requirements of the statue, on the 

- 	
not ccntpl8tCd by •1aw o improper- 

iyexercised disdretiofl. to. achieve some ulterior purpose • The 

detfriLiflatiOfl o
f:a.plea of mala fide invc;lVeS two queStOflS. 

namely, (1) whether there is a personal bias 
or an obl1Ue 

mOtIve, and (ii) whether the adminitratiVe action. is contrary 

to the objects, tequirementS and conditions of a valid exercise 

Of 	
But then the plea of mala fide must 

not only be taken but also be proved. Such action may be 

inferred from the facts and circumstances of a case. Mere 

assertion or a vague or bald statement is not enough. It must 

t• 	.jter. b adjItted or proved facts . If. it 
 

be 

eàtablished that- the actiOn, has been taken mala fide for any 

- such considerations or by fraud on power or colourable èxercisé 

of power, it.rnust be struck down.. Administ±atiVe authority 

has wide discretion in taking a decision. But then.poWer to 

act in disc'ret1h is not power to act ad_arbitrarlum. It is 

not a despotic 'power. nor hedged with arbitrariness-a .  If done 

it brings the authority concerned in confliCt.With'la%hefl 

the 	is exercised mala fide it undoubtedly gets vitiated 

by c'OtiráIé. exeOise of power. 	 •. 	 . 	 . . 

From the records we do not find anything that the SElec-

'tien' Comin±ttee' had. done something :for oblique purpose .There'fore,. 

wëdo not find any malice' of fact in .-mking. the 'selection' 

17. Learned counsel also submitted that in the present case 

f.f the action of the Se3ecticn Committee süerred from :the vice. 
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o 	ma1Ce in law. Malice inlaw could be 

	.n±erred frong 

-- - - - —of?ôngful act 1renciona1ly without any just cause or excuse 

there being reasonable relation to the purpOse of or without 

the exercise of statutory power.dhefl sorne wrong is done or 

injury is 	
nf1icted by the action of an authoritY in contraVefl 

tion 	
tne provisionS of law it can be said to be- mal-iCe---ifl - 

law. Such a9tlor; also cannot be 

ting injury On a person contrary to law iould be guilty of 

law. Similarly when a discretionarY power is conferred 
malice in 

; 

it has to beexerCiSed by an authority in a proper manner. If,  

(\ 
exercised improperly such action cannot sustain. 

t 	
I such power is 

If any action is 
taken without appl.LcatiCfl of mind it can also 

be said to be an action in malice in law. similarly while 

; 

exercising such power if th 	authority takessome extraneous 

matter not 
	t all relevant or takes into Oonsideratiofl which 

irrelevant there is malice in law. similarly a is absolutely 

public authoritY actuated by a mistaken plea in the exigencies 

things takes into consideration, such mistaken 
of a non existing 

plea said to have been done in bad faith. Such action shall 

suffer from the vice of malice. Learned counsel Mr. A.K.Bhatta 

charyya 	had in this connection drawn our attention to a 

passage from de Snith's famous Treatise, nauely, 	
sjudlcxal 

Review. of Administrative 	tiOn, Fourtri Editiofl. iJe quote 

the same passage 

S%The influenCe of extraneous matters will be 
manifest if they have led the authority to 
make an order that is invalid ex-facie, or 
if the authority has set them out as reasons 
for its order or,  has otherwise admitted 
their influence. In other cases, the courts 

fnfluenCe is must determine whether their 
to be inferred from the surrounding circurn- 
stances. If the influence or irrelevant 
factors is established, it does not appear 
to be necessary to prove that they were the 
sole or even the dominant influence; it 
seems to be enough to prove that their 
influence was su  bstantial." 

Jr 
- 	 - 
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.ingcut td this passage of the Bobk'Mr BhattàCht' 

I. 
D shot;.that if. the administrative action is taken by 

taking into. consideration of some extraneous matter such . ••.: - 

ation.must.be  invalid. The influence of extraneous matter 

has tobe ir1fered from the surrounding circumstances. if the 

1 
 

ab iluOnce ot ireeant and extraneous £ac.torS.are cat1Sh 

in taking the decision it is not neceary to-rove that. they s .  

ethe51ë Or eve.ndbniiriant influence in taking such action. 

The deciion taken in Pi-ling vs. Abergele U.D..0 was noticed 

with appro'&1 by. he Supreme Court in the case of Smt S.-R. 

Venkatãraman vs. Union of India & Ors. .repor-tedin :AIR 1979 

50 49. -Inthé said case quoting apassage from Shearer vs. 

Shield (1914) Appeal Case 808 observed that "malice in its 

legal sénsernean malice such as may be assumed from the 

doing of a wrongful act intentionally but without just cause 

or excuse, or for want cf reasonable or probable cause." The 

Sti5rer Court further held 	" that if a discretionary power has 

been exerbised for an unauthorised purpose, it Is generally 

Immaterial :whether its repository was acting in good faIth or 

in bad 	 r faith." The Supreme Court also appoved the view taken 

by ChIef Justice Lord Goddard in Pilling vs. AbergeIe Urban 

ist-rict -Council (1950). 1 KB 636 that "where a duty to deter-

thIñe question is concerned on an authority which state 

their reasons for the decision, and the reasons which they 

state show that they have taken into account matters which 

they,  ought not to have taken Into account, or that they have 

failed to take matters into account whIch they ought to. haVe 

taken into account, the court to which an appeal lies :can..and 

ought to adjudicate on the matter." In the said decision the 

apex Court further held thus  

•". .. .-that there will be an. error of fact 
when a public body is prompted by. a mistaken 

2r71 
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Selection Committee is a body of expert and no Court or Tribunal 

! 	
should take he rdj 'D an expert bodyUfl1eS5 there is some-thing 

patently wrong. the Court or Tribunal should be slow into Interfer-

t 	- - -3ngw.th the opinion expressed by the expert in the absence 

. 	 - of mala fi against the experts (see Neelirna Mishra vs. Dr.  
- - 	 - 

'r 	
:!51na Kunr Pa1Ele AIR 1990 in 

-..--.-----. 	 £ case no sucfl thitiq was brought to the notice of the Tribunal. 

Therefore, we are unable to accept the suomission of Mr 

BhattaCharYya. Therefore this ground also fails. Mr G.N.DaS, 

learned counsel appearing on behalf of respondent No.10 Shri 

Bania submi&.ed ttat the applicants have no vested right to 

be promoted .o IP although they have the right to be considered 

for such prcnotiCh. The preparation of the select list of 

• 	. 	
e.ii;gible officers belonging .to the State Police Service for 

is 
promotion to IPSL1ithin the purview of the IPS Regulation 1955. 

He submitted that there waS a duly constituted D.P.0 considering 

the se4èctioñ andnon-inclusi0n of the names of the applicants 

in O.A.NO.82/97, 83/97, 84/97, 87/97 and 136/97 in the select 

list cuid not be called in question by way of judicial review. 

He had also drawn our attention to a decision of the pex Court 

ui Dalpat Abasah4 olunke & Ors. vs. Dr.B.S.Mahajafl & Orse 

reported in (1990) 1 SCC 3050 In the said decision, the apex 

Court held thus :- 

It is needless to emphasise that it is not 
the funOtion of the court to, hear.-'aftãiS 
over the decisions of the Selection Commi- 

• • • . 	 . 	• 	tee and to: scrutinize the reit-iierr.rits: 
of the candidates. Jhether a candidate is 
fit for a particular post or not has to 
be decided by the duly constituted selec-
tion Committee which has the expertise on 
the subject. The court has no such exper-
tise. The decision of the Selection Cornjnj-
ttee can be interfered with only on limited 
grounds, such as illegality or patent mate-
rial irregularity in the constitution of 
the Committee or its procedure vitiating 
the Selection, or proved mala fides affec-
ting the election etc. It is not disputed 
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that in the present case the University had 
constituted the Coittee In due compliance rnjn 

J- 	 with the relevant statutes • The Cornm.ttee 
consisted of experts and it selected the 
candiaates after going througri all the 
relevant material before it. In sitting in 
appeal over the selection so made and in 
setting it aside on the ground of the so 
called comaratve merit-s ofthecandidateS 

-d b -te 	the High Cürt 
went wrong and ur 

The dec1siO 	oted aoove squarely applies in-this case. In 

the preseh€ qasès also we hold that the belection Committee was 

duly constituted and this Committee consists of expert and 

they made te S-selection. We find nothing wrong on the face of 

it,s held by the apex Court, we are not sitting a's ona tourt 

ofappeal. Therefore it viill be imprudent on our part to 

consider the relative merits of the candidates, it,is not the 

business of this Tribunal to examine as to why Sri Talukdar's 

name was ptn sl:6 more so when we doct find anything 

.11 

wrong in decision making process. It is th 	decision of the 

5elect.ion "-ommittee. Similarly, respondent No.9 Shri Promod 
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