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‘Mr.S.Sengupta

. (PETITIONER(S)

" ADVOCATE TOR iR

“PETITIONLR(S)

RESPONDENT(S)

COUNSEL FOR THE
RESPONDENTS «

FHM AUN .. SHRT GeLeSANGLYINE, ADMINISTRATIVE MEMBER

THZ HON'BLE

——

l. - Whether Reporters of local papers may be allowed to

see tne Judgment ?

2. To be referred to the Reporter or not ?

3. Whether their Lordéhips wish to see the fair copy

of the judgment ?

4. whether the Judgment is to be circulated to the other

Benches ? ~

Judgment delivered by Hon'ble *~ ADMINISTRATIVE MEMBER

15-7-1998.
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 Original Application Noe 200 of -1997

Date of‘Ordera, This the 15 thrJuIy"19985:
HON'BLE SHRI G¢L.SANGLYINE. ADMINISTRATIVE M‘EMBER

shri Gopika Ranjan Bhattachar jee Agglicant , ;
Son of Late G.C +Bhattachar jee ’ ‘ o |
Coaching Clerk.

New Bongaigaon,

By Advocate Mre.G.KeBhattacharjee, Mr.G .N.Das.

'Mrs. Be.Dutta Das

1. Unicﬁ of_Ihdie(represented.by'the'General }
Manager, NeF.Railway, Maligaon, Cuwahati=11l. o

2. Senior Divisional Commercial Manager, T )
N.FsRailway, Alipurduar Jn.
P+.OeAlipurduar Jn.
District sJalpaiguri
West Bengal

3. Divisional Railway Manager(P)
N.F.Railway. Aliparduar Jné : .
P.0sAlipurduar , : L o
‘District~ Jalpaiguri . ' _ ; o
~ Wegt Bengale. ' =

4. Financial Adviser and Chief Accounte officer,

‘NeFoRailway, Maligaon.

By Advocate Mr.S@Sepguta

. " ORDERe f

~ SANGLYINE:ADMINISTRATIVE MEMBER:

» -

The applicant was an employee of Nbrtheast

Frontier Railway since 10-10-1958 till he retired on

'superapnuacion'on 31F12-91.as'Ch1ef CQthing»Clérkq

A sum df Rse 18, 611 was retained out of his aeath-cﬁmh

iretirement gratuity(DCRG), On representation by the
applicant the respondents have given details by a

letter dated 11-2-94, Annexure I, regarding this sum
f B. 18 611. It has also been stated therein that

'Eetnce -£final commercial clearance certificate has not -

¥

-?een received from BCM/AHDJ withheld amount of
e

15701 out of 18611 can not be released for *he

A
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payment. Thereafter by letter dated 4-8-94, Annexure 1II,a

snm‘of Rs. 4986 was Peleased out of the withheld amount of

Rse 15 701 mentioned above leavingca cbalance of m. 19,715
for recovery 1n terms ‘of order dated 10=-5=94 issued by the

o

Sr.DCM/hPDJ. The applicant submitted further representation

~.and the respondents communicated to him by letter dated |

;9.8.96 Annemure V,giving details of the sum of k. 10, 715

and stated that it was debited consequent to Audit objection

pertaining to under~Chagge in respect of special Ticket

/.- ' -
- No.069807 dated 19-ﬂ£84‘ It has alsc been stated therein

C that there t@as another debit amounting to &.6324 lying

outstanding against the applicant in addition to the above
sum of Rs. 10, 715. Hence this Application. |

2. The delay in submission of this Orlginal Applica-

'tion was condoned vide order dated 17-9-97 in Misc.Petltion

No.253 of 1997.

3;" . In this application the applicant prays for setting
aside the order dated 9p8-96_and for‘a direction to the
respondsnts to release'the nithheld amonnt of.gratuity

with interest thereon.‘The'respondents nave'contesteq the
application-anc submitted written statement. Mr.G.KoBbatta-'
charya learned counsel for the applicant, relies on
Annexune VI being RailwayBoard's order Nc;F(E)iIi-S?—PNi/l.
dated 17-11-87 on‘the'snbject natter of prompt payment

of DCRG involving Commercial Debits. According to this.

_order, in terms of para .323 (IV)(b)’ofnmanual of Railway

Pension Rules, efforts should be made to assess and adjust

~ the recoverable dues within a period of 3 months from the
_date of retirement of Railways servant concerned. It is
| ~further laid down that. in any case, it should be presunmed
N that there is Rno claim against the Railway servant if none

is,made after hisvretirement within the period.indicated

belows= - u
contd/-
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"15 months if Commercial debits are involded.
and 6 months 1f commercial debits are not
involved.« '

s

Every possible effon:should be made to finalise the
commercial debit before the ‘superannuation of the employee
so that gratuity is not withheld on this account. The
period of 15 months above was further reduced in a phaseé
manner as per the following schedule and the withheld

' gratuitx\after the expiry of the period memtioned below be

w’ ." I I

mié%d i.mmediately :

1. from 1-1-88 12 months
2 from 1~4-88 9 months
3. from 1-1-88 6 months

He has submitted that in accordance with this order dated
17-11~-87 and in view of the facts as etatedlab0ve 1t.hae
to be presumed that there is no claim against the applicantQ
Mr.Sengupta. the learned counsel for the respondents.has
submitted that the aforesaid Railway Board's order is not
applicable to the case of the applicant as the. debits
-relate to an audit objection. He has further submitted that
the loss on account of Special Ticket referred to above
was already assessed before the date of retirement of the
applicant. Therefore, the order dated 17-11-1987 is not
applidable and the applicant cannot-claim the benefit of the
aforesaid order of the Railway Board. ' |
3g - 1 have heard learned counsel of both sides. The .Railway
audit had raised the ob jection vide Audit No.TA/l/Spl/NBQ/ °
RESV/88—89/2222 dated 30-5-88 as was communicated by the.
: AAG(CG)/Maligaon vide D.o.letter No.TA/FBPT/86 /Audit/IV dated
) 30-1—19929 Another sum of B.6324 being deblts~againet the
applicant was brought out in the lettef dated 9~8696. Anneiure
V. This fresh‘sum of m.'6324'&oes not appear to be the sum’
total of the other amounts excluding Rs« 15701 mentioned in

the letter dated 11-12-94 Annexure 1, It is also seen that

out of the sunr of Rse 15701 menﬁpned in Annexure I the
contd/~
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'applicant was not liable to pay to the extent of m¢4§86/—

as per letter dated 4-8-94 and after adjustment of the

*i

said amount the balance of Rs. 10715/- remainneIES'the

debit on account of the Special ticket. The dec;sion to

recover the sum of Rse 10715 from the DCRG of the applicant

'towards clesure of the audit caserwes‘taken in the-letter,-

- #

dated 9-8-96. In addition to this amount a sum of B.528

535 against the final electricity current charge bill from
November 91 to 27-4~92 and balance Electricity current charge
bill from May 90 to October 91 of Rse 830 and 134 were

adjusted against the gratuity.‘A total amount of Rse12,208/-

out of gratuity was withheld. )
4. In the light of the above it is to belseen.whether
the above mentioned debit of k. 10,715, comes within‘tne
purview of the aforesaid OuMs dated 17-11-1987. The

Railways Audit raised an objection in May 1988 in. connection
with issuing of the special ticket No.609807 dated 19-4-86
by the appllcant. It appears to me that this is a. commercial
debit.aris;ng out of a commercial transaction conducted by
theﬁapplicant. The nature of the debit'does_not cease to be

kY

a commercial debit simply because it was raised as a result

, oﬁ an audit obJection. In the written statement the respon=~

dents themselves have termed the loss as commercial debit,‘
audit debit (commerCLal) or’ commercial debit(audit objectzon).
Thne they themselvee considered it as a commerc1a1 debit.
Therefore.,there is no g:ound to justify the contention

of the respondents that this is not a commercial debit and

 for that reason the GeMe is not applicable.‘since'this is -

a commercial debit it has next to be considered whether

, . contd /e
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this debit was assessed within the stipulated time after

- the date of retirement of the applicaht. The audit objection

was raised. in May 1988, The applicant retired in December
1991.'it is seen from the Annexures in thisAOriginal Applica-
tion that the audit objection raised in May ;983 was not
settled as'in'January 199é. Itcis needless to meAtion that
according to the rules of the Railways the audit objections
have to be promptly attended to and disposed of by the
Accounts Department. When an audit objection is.received the
department concerned has either to accept'cr'to reject the
audit,objection. If the objectioa is accepted then 1t‘becomes

settled that according to the authority a wrong was cemmitted

by the employee concerned and he has to be informed of the

same. If he tenders no explanaticn or the explanation offered

is found to &eccmnuéatisfactory_then he may be saddled with

the liahility for the 10ss. In that case the loss can be said

to have been assessed. On the other'hahd when no decisionn
was taken on the audit report by the department either to

accept\er reject, it meansthat liability of the employee

: concefned was not assessed. It has not been shown by the

reSpondents as to on which date it was decided by them to
accept the audit objectien and  further,on which date the
explanation of the applicant was disposed of, if'any calle&
for from hime. It however. appears that up to 4-8-1994 the
actual liability of the applicant on account of the aforesaid
special ticket was not determined or ascertained‘ It was

only on-4-8—94 that it was finally determined that the
applicant was liable to the extent of Rse 10, 715 after
excluding ks 4986 out of the original amount of m. 15701/-.

Thus the‘claim against the applicant was finally assessed

" only long after the period prescribed in the O.M. According

to the Railways themeelves,when'there is delay to assess and

contd/=
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adjust recoverable-dues-withiﬁ the period preecribed in
the O.M. it is to be presumed that there is no claim against

the retired Railways servant concerned to be recovered

'from his gratuity . In other words the Railways has waived :'

the right to recovery of the loss eut of gratuity if no

claim is made by it against the employee within the prescribed

‘ period after his retirement. There is also no reason to

justifiably attribute-thetdelay in ascertaining the liability

, arising out of the aforesald commercial transaction to the;

applicant. In view of the facts as mentioned hereinabove

and the pelicy of the Railway as declared in para 1 of the
above mentioned O.M. dated 17-11-1987, the recovery of " the
sum Of Rs. 10; 715/- frem the gratuity as above ia ndtsustaina-
ble. I, therefore, set aside the order for recovery of the

sum of Rse 10, 715/~ £rom. the gratuity of the applicant. The = °

'reSpondents are directed to refund the amount te the applicant

within sixty days from the date of their recelpt,of this;'
ordere o : ' ‘ - - ;‘-'.'L
Se The application is allowed as indicated above.

6o No order as to . costse




