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Mr A.K.Bhattacharyya, Advocate for all the applicants.
Mr S.Ali,Sr.C.G.S.C for respondents No.l & 2.
Dr Y.K.Phukan,S8rsGovt.advocate,Assam for respondents Noc.3,4 & 5.

Mr B.K.Sharma,Advocate for respondents No. 7 & 8.
Mr G.N.Das, Advccate for respondent No.1l0.

0.A.NO. 52 of 1997.

Shri Ajit Kumar Das _ « « o« Applicant
- Versus -
Uniocn of India & Ors. h « « «» Respondents
O.A.No. 53 of 1997
Shri Promode Chetia . « o Applicant
. = Versus =
Union of India & Ors. : . « « Respondents
0.A.No. 54 of 1997 |
‘ Shri Derajuddin Ahmed - . . . . Applicant
-Versus- '
Union cf India & Crs. l "« « « Respondents

Mr B.K.Sharma,Advocate for all the.appllcants.
Mr G.Sarma,2ddl.C.G.S.C for respondent NO.2
Mr Y.K.phukan, Sr.Govt.Advocate,Assam for respondents No.3,4 & 5.

* COtrltd LI
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BARUAH Jo (VwC)

By this order we dlspose of all the above Original

Applicatlons as these applications involve common questlons 3 *

-

of law and: similar facts. All. these appllcants belong to

Assam Police Serv1ce.(for-short APS}. They were recrulted-te b
the APS in different years.from.1976 to 1979 and they had been
posted aftér their appointment in-different places..They'served»'
dip varieqs»capaeities;'Each of the‘applieants claims that he.

is honest, deligent and intelligent efficer and the recéepient . -
of various medals end ietters of appreciation. They hed under-
‘gone various training COurses. Ali the applieants aiso’claim
. that-they are entitled to be donSidered for prometion tO'ﬁhé"

Indlan Police Service (for short IpsS) Cadre.

Py

2. A Selection Commlttee was constituted as per’ Regulatlon
ifdf Indian Police Service (App01ntment by Promotlon) Regulaticn
.i§55 andptheACommittee in its meeting in June 1996 prepared a
'_llst of ellglble candldates for promotlon to the IPS,cadre from-
the officers of APS: It is learnt by them tﬁ2$2tg£ applicants'
}2L names did not find place in the select llSt butﬁgﬁelr juniors
have elther ‘been' included or superseded them. | . |
3. All the appllcants appeared in the competltive examina-
“tion endxthey were selected to APS on the basis of combined '
eompetitive egamination held .from time to time. The presentj
app}ieants were appoiﬁted during the period from 1974 to-19i§T“,@
The selection committee constituted-for the purpose of

' recruitment of officers to‘the IPS cadre in its meeting held

-

I
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hold any selection scheduled. to be held in the last week -Of

_‘; 3 - , ‘, | f)/;

in the month of June 1996, as stated by the/applicants, a
selec£ 1ist was prepared. But till the time of fillng of the appli-
catiénsnts the select list was not published. However, the

applicants claim to know about  the select list and according to

¥

them following 6 persons were selected :

1. Shri Ajit Kumar Das (applicant in 0.A.52/97) , ;

2. " Derajuddin Ahmed (applicant in O.A. 54/97) . .

S 3..M promode Chetia (applicant in O.A. 53/97) :
4. " Rohini Kr. Bania (respondent No.10 in O.A. 82/97) ~’
5. " . Birendra Kr .Hazarika(respondent No 11 in 0.A.82/97)
6. " Sailendra Nath Talukdar (applicant in 0.A.136/97)

Being aggrieved by the dec1sion of the Selectlon Commlttee'
the applicahts'submitted representations4stating-inter alia

that their exclu51on from the select list was illegal,arbitrary

.and it was done by non application of mind. Similar several

representations had also been f;led either jointly or 1ndiv1—

dually by other officer.

4. The appllcant Nawab Imdad Hussaln also submitted that
'he alongw1th some other simllarly 51tuated applicants submitted

‘application before this Trlbunal The application was reglste—

red and numbered as O.A. 288/96 In February 1997 thls Tribunal
dlSpOsed of. the said 0.A. directing the Director General of
Police, Assam to dlspose of the representation within 1 month

and also gave direction that until such dlSposal no one should

.be appointed to IPS. Shrl Derajuddin Ahmed , applicant ln 0.A.

'No.54/97 also flled similar applicatlon claiming promotlon |

with petrospective effect and made an interim prayer not to

f

" March 1997. This Tribunal on 20.3.1997 passed order in the

said O.A.'and.issued notice to the respondente to show cause
és td why interim order as prayed for should not be granted’

and pendlng reply to the show cause ‘notice the respondents

were dlrected not to flnally publish the selection list for

S

promotion to IPS in the year 1996. : 5»{

contd..4 .
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S:' ~ shri AJlt ‘Kumar Das. appllcant in O.A.52/97 in his

f

application has stated that in the list prepared by the Seléction
.Committee'constituted 1n[the year 1996. his name appeared in - (\3-
SlfNo.leand therefore he had every reason to expectipromotion
to IPS He therefore claims for a directioh to the respondents'
to promote him to the IPS cadre with retrospectlve effect.
‘Similarly Shrl pPromode Chetia, applicant in O.A. 53/97 claims
" that his name appeared in Sl NO .3 of the select 1lst and the
name of Shri Derajuddin ahmed, appllcant in O.A 54/97 appeared f~f
in Sl.Nc.2 of the select list. He has also made 81milar prayer
to direct the reSpondents to prommte the applicants to the. IPS
cadre with retrospectiveleffect. The other appiicants namely,
applicants in C.A.N0.82/97, 83/97; 84/97, 87/97 and 136/97 have
" challenged the select list and pray for setting aside the said
select list. | | . | | |
'6. ' on various dates all the'above'applications were admitted
_and in due course respondents had entered appearanee. Ia_OzA.
- No.52/97, 53/97, 54/97 and 136/97 only the second respondent,
.namely, the Union Public Serv1ce Commission have filed their
. written statements.’ All the written statements are si%ilar 1n
nature. In QLA 82/97 the Unlon Public Serv1Ce Commission.
'respon%ent No.l and,prlvate ‘respondents No.7, 8, 9 and lO have
filed wrlttep statemeats. $imilarly in 0.A.83/97 only respon- . °
dents No.7, 8 and 9 have filed written statements. In 0.2.87/97
Union of India and the private respondents viz. Promode Chetia -
and Rohlni Kumar Bania have filed written statements.
7. Heard learned counsel Shri A. K Bhattacharyya appearlng
- on behalf of the applicants in 0.A.82/97, 83/97, 84/97 and
.87/97..Mr B.K. Sharma,learned counsel for the applicants in
C.h. 52/97 53/97 and 54/97, Mr P. Prasad. learned counsel for
 the applicant in O.A.136/97, Mr S.Ali learned Sr.C.G. S.C, Dr

: contd )
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Y.K.Phukan. learned Senior Government aAdvocate, Assam and

Mr G.Sarma, learned Addl.C.G.S.C., Mr é.K.Sherma and Mr G.N.
Das also appeared on behelf of reséondents No.7, 8-in O.A.
82/97, 83/97, 84/97.and 87/97. |

8. Mr A.K.Bhattacharyya submitted before us that Selection
Committee as per rule was. required to classify the eligible
officers in various grades, namely, woutstanding", “Very Good",
“Gded" and "Unfit" on the basis of the entire service records
including those not included in the ACRs. Learned counsel
further submitted that s

(a) it was not enough for the Selectlon Committee to
make the selection .and classify the officers in various
ggading on the basis of_the ACRs only:;

(p) the facts and circumstances of the present case
amptly showed that selection committee while‘making the
selection had sufferred from the vice of malice in law and
therefore, the entire selection was liable to be set aside
by this Tribunal in exercise of the power of judicial review
and : | | |

(c) in the present case the selectiocn committee while"
making the selection did not act fairly and reasonably in
preparing the select list as it had violated the provisions
of article 14, 16 and 21 of the Constitution.

9. Mr B.K. Sharma. learned counsel for the applicants in
0.A.N0.52/97, 53/97 and 54/97 on the other hand submltted that
the applications filed by the applicants in 0.A.No.82/97,
83/97, 84/97,.87/97;and 136/97 did not merit any consideration
and were'liable to be dismissed summarily. He also sugmitted
that the applicants suppressed the material facts iﬁ-as—mucq

as 0.A.No.288/96 was filed by Nawab’Imdad Hussain and others,

the applicant .in 0.A.No.82/97 alongwith others was disposed

/-

contd. .6
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of by this Tribunal by order dated 28.2.1997 with a direction
to dispose of the representation submitted by the said

applicants. In the representation only point urged upon was

i

_regarding the seniority and no other ground was taken in that

0.A.288/96. Therefore, the other grounds taken in the present

applications were barred\by the principles of constructive

._ res judicata. It was pointed out that the grounds taken. in the

0.A. filed in.1996 was that Shri Ajit Kumar Das and Derajuddin

ahmed, applicants in 0.A.52/97 and 54/97,were junior to the

.applicants was untenable  in law in=as-much as the seniority

: had never been a criterion for selection to the IPS: the

seniority comes to play-only when merits were eQual. Besides,‘
in the applications new grounds had been raised Accordlng to
Mr Sharma the ACRs reflect the achlevements and performances_
of an officer and there cannot be any fresh consideration in
respect of medal, aWard,_lettere of appreciation received by
the officers. If these things.were.reqﬁired to be taken into
account agaln there would be double apprecmation which was a

never contemplated by the relevant rules. This position had

'been made '‘clear in 0.A.136/97. According to the learned counsel

this was not the criterion of selection. The arguments'edvanced'
by the learned ccunsel'fo: the said applicants were absolutely.
falacious and not tenable. The learned counsel submitted that:

it was done in accordance with law and relevant rules after

‘taking into censideration of all the relevant facts and on

perusal of the ACRs and making the gradings as required.

\

Learned counsel further submitted that the action of the

_Seleetion Committee can be reviewed by this Tribunal cnly in

case of any error in decision making process and not the -

dec131on as the Tribunal was not sittlng as a Court of appeal.

L]

The counsel appearlng on behalf of the respondents Nc 1 to 6

contd..7
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also adopted the arguments made by Mr B. K.Sharma. Mr S,Ali,i;
learned Sr.C.G.S.C appearing on behalf of the Union of India
and Mr G. Sarma, learned Addl.C.G S.C appearlng on behal%\of
UPSC also supported the decision of the Selection Committee.’
According to them there Was nothing wrong in the decision making
process. Therefore, no 1nterference Wlth the dec151on of the
‘Selection Committee was called for. On the rival contentlons
raised by the learned counsel for the part;es the followlng '
points fall for determlnatlon : |
| '(1) whether the present appllcatlons are hit by the

- principles cf constructive res judicata ? |

(2) whether the_decision of the SeleCtlon Committee in

making the selection was just and proper and |

Whether the action of the Selection Committee is

arbitrary, unfair and unreasonable and ;

(3) Whether the action of the Selection Committee

| sufﬁers'fronvthe vice of malice ? |
9. All India‘SerVices Act 1951 was<enaCted under the
provisions of Article 312 of the Constitution.to regulate
the recrnitment and the conditions of service'of persons
appointed to.any such service. In 1954 the Indian Police
Service (Recruitment)lRules Was_made7in exercise of the powers
conferred by Section 3 of All India Services Act._lQSl by
the Central Government in pursuance of Rule 9(1) of the Indian
Pollce Serv1ce (Recrultment) Rules 1954. The Assam police _“
Service Rules 1966 was made in exercise. of powers conferred by
the proviso to Article 309 of the Constltutlon of India.

'10. point No.(1)

Principle of res judicata being founded on a generdl. . =
principles of law, it applies outside the,proﬁisions of
Sectionbll of the CPC. This principle is aimed at achieving

k2 e | ’..
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finality in the litigation. Constructive res judicata is a
special and artificial form of res judicata. Explanation IV of
Section 11 of the CPC has dealt with the provisions of construc-
tive res judicata. In an apﬁrOpriate case, the principle of
constfuctive‘res judicata may also be applicable even though

in such case CPC is not applicable. This rdie can be said to

be a technical but the basis on which the said rule rests’'is
founded on consideration of public poiicy. The general principle
of res judicata bars fe?riai‘on a particular issue which has
been finally decided in an earlier suiﬁ or proceeding where the
issues and parties in the subseqdenp suit is substantially ‘same..
The constructive‘res,judicata covers the area where there is

no final deciéion on a particﬁlan issue as no such issue was
raised in the earlier decision. But then the pringiple cf
constructive res judicata is available if the~gsneral provisions.
of res judicata are fulfilled. It means.that when a matter is
decided finally then only the principle of res judicata is
applicable. In thé»absence cf such final decision, the question
of constructive res Jjudicata does not arise. _

11. In the present case the earliervo.A.288/96 was disposed -
of by this Tribunal with a direction to consider the represen-
tations éarlien’fiféd,’In fact nc question was decided in the :
said caselby ﬁhié Tribunal. Therefore, the principle of res
judicata is not appiiéable in the present case not to speak

of constructive res judicata.

12. Point No. (2)

Under sub-rule(l) of Rule 9 of tﬁe Indian Police Service
(Recruitment ) Rules, 1954, the Central Government have pade

Regulation known as Indian Police Service (Appointment by

Promotion) Regulations, 1955 (for short "the Regulation 1955%).

Regulation 3 of the said Regulation provides for constitution

)62——1e’ ' : ‘

contd..9
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of _a~ Committee for making selection. The procedure for
preparation of list of suitable officers is prescribed in
Regulation 5 of "the Régﬁlation 1955". As per the said Regqu la-
tion each Committée shall ordinarily meet at intervals not
exceeding one year and prepare a list of such members of the
State Police Service; as held by them to be suitable for
promotion to the service. The number of members of the State
Police Service to be included in the list ;hall be calculated
as the number of substantive vacancies anticipated in the
course of the periocd of 12 ﬁonths. commencing from the date
of preparatibn of the list, in the posts available for them
under Rule 9 of the Recruitment Rules plus twenty per cent of
such number or two whichever is greater. The Committee shall
consider for inclusion in the said lisé. the cases of members
" of the State Police Service_in the order of seniority in that
.service of a number which is equal to three times £he number
referred to iﬁ sub-regulation(l). However, such restriction
is not applicable in respect of a Staﬁe where the total number
‘of eligible officers is less than three times the maximum
permissibie size of the Select List and in such a case the
Committee shall consider all the eligible officers. Under sub-
regulation 3 of Regulation 5 the Committee ié debarred from
considering the case of the members of the State Police Service
‘who have attained the age of 54 years on the first day of |

. April of the year in which it meets provided that a member of
the State Police Service whose name appearedin the Select List
in force immediately before the date of the meeting of the |
Committee shall be considered for inclusion in the fresh list,
to be prepared by the Committee, even if he has in the mean-

| while attained the age of 54 years. The Selection Committee

then shall proceéd to consider the case of each eligible

contd. 10
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-(candidate on an. overall relative assessment of their service'
records and then gradecthem as 'Outstapding ,» ‘very good';
fGood' or ‘Unfit'. |
.13..3 In the present case the Selection éommittee made the
kgradation after making an assessment cn’the basis of Acks.

But then what is the meaning of service records; does it~mean
"thelAcﬁs alone cr soﬁething else. Learned cocnsel for the
‘applicants in 0.A.82/97, 83/97, 84/97 and 87/97 hr Bhattacharyya

suhmittealthat service records would not;meanvACRs alone.

This expression 'service records' would alSO'inclhde.other_

relevant records which might incicate the_officer's achievement

or failure in the discharge of his\dcties. Therefore,“apart |
from the ACRs such other records should also be 1ooked 1nto.>

Fallure to consider those other records would vitiate the
| entiré selection proceedings. Anyvselection 1ist~so prepared
‘would be illegal andlihvalid. oA JCT?wiﬂtab*ishQ? ahst

i4.:" It is well established that Annual Confidential reports

I-are prepared on an overall assessment of the officers of a
particular grade for which such reports are Written. The
COmpetent authority, reviewing authority and the accebting
authority are to act fairly and'objectively in showing the
character, ihtegrity and performance of the incumbents. While
making the assessment those authorities arerrequired to take
into con51deration of the entire serv1ce records of the officer.
Besides his personal knowledge regardlng 1ntegrity and other-="
wise also required to be considered at the time of writing of
thehAQRs.‘Adverse remarks are also sometimes requirea to be
incorporated in the reports.uThe-object of making adverse
remarks is‘to assess.on merit and performance of officer
‘concerned so as to grade him in various categories as
'‘outstanding', 'very gecod', ‘'gcod’!, {satisfactory' etc. for

contd..1l1
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.which the reviewing or accepting authority have to act fairly
aod cbjectively in assessing the character and performance

of the officer. Therefore,, in our opinion annual confidential
report reflects the entire service records and there is nothlng.
wrong on the part of the Selection Committee to consider only
the ACRs for the purpose of making an overall relative assess-
ment cf the officers and grading them on such assessment. It
has been held by the Supreme Court in Stete of U.P. and another
vs. Ved Pal Singh and another reported in (1997) 3 SCC 483 that
it is necessary to record the confidential report ob jectively
and dispassionately with a reformative purpose to enable the
public servant to reform himself to imprcve quality of the
service and efflciency of the admlnistration and maintenance

of discipline in service. Confldentlal reports placed on

record in the said case<ﬁuidisclose such deleterious tendency
in writing the confidential reports.

%5. - In the present case the learned counsel for the appli-
cants however,'could not show any instance which demonstrates
dereliction'of duties in writing ACRs. The ACRs are written

by reporting officer on~the basis of the materials either
placed by the officer himself or from other service reeords.
These are scrutinised and verified by the reviewing of ficer
and the accepting officer. Therefore, we are of the opinioo

that assessment of the officers made by -the Selection Committee

-

7' on the basis of the ACRs and subsequent gradation on such
assessment, fulfil the requirement of Regulation 5 of the said
'Regolation 1955'. Mr Bhatiacharyye had also drawn our attention
to the fact that’the Selection Committee unreasonably and
unfairly put Sri Sailendra Nath Talukdar an eligible candidate
for £he said year in sl.No.6 even though he received Police

Medal in 1993, awarded by the President of India for meritorious

contd. .12

— — — e - ey - .. PR — .. ﬂi‘m; B



- 12 - _
.serv1cevon the Republlc Day, 1993 . This was, accordlng to Mr
hBhattacharyya, no less an achievement and the offlcers whose
nanme. appeared in the select list from sl.No.l to 5 did not have
such dlstinctlon in thelr service carrier. In Splte of that
Sri Talukdar was_ put at the bottom. Mr Bhattacharyya also
submitted nad thlsaspectkx&nlconsidered the selection would
have been surely dlfferent. »We‘e have already said that the
-ACRs ‘are written after taklng into consideratlon of - all ‘the
,achievements'of the officermand his draW‘backs.'In»our oglnion
‘the ACR of respondent‘No.G was also written by the concerned
officers afterhtaking all into conslderation. While making the
- assessment those facts‘had also been considered. Unless something
is shown that those were not takeén into cons;deration in writing
‘ ACRS. 1t 1s difficult for this Tribunal to hold that ACRs were‘
not prOperly written.-Besides, the entries made 1n the ACRs
were never under challenge. The learned counsel for the appllcantf
~could not show anything in this regard The Selectlon Commlttee
is an expert body and this body‘knows~how to make therassessmentl
. This Tribunal, in our}Opinion)is'not.conpetent to interfere
with the decision of the.selectlon Committee in making the
assessment and subseqnent'gradatiOn unless there is something'
.patently wrong on the face of it. As we do not find anything
in this regard we are not 1nclined to 1nterfere with the decision
of the{Selection Committee in respect_of placement-of the’
successful candidates: Mr Bhattacharyya fnrther brought to our
notice of a_phOtOCOpvaé‘the Meghalaye Engineering (Puhlic beksp
Service Rulesi1995 by way of illustration endﬁpointed out how
- to prepare the select list. we findAno force'ln thisfargument.ih--
A/ués:much as the analogy is not- at all appllcable Learned counsel
« also challenged the de0131on of the 5elect;on Committee on other
| countsf According to him the decision of the Selecticn Committee "

contd..13.



suﬁfépfedfrom two major'irregularities as a result of which
'the decision cf the Selection Committee in making'the seleot'l
list was not £a1r and reasonable; on the contrary it only
demonstrated that 1tzgcted arbitrarily and unfairly. %herefore,
it violated the prOVlSlon of Article 14 of the Constitution.

He also submitted that Sri Birendra Kumar Hazarika, a selected

- candidate was_not an eligible person-for selection in-as-much
as he was overaged at the relevant_time. Sri Hazarika crcssed
Athe age of 54 years on the first day of April 1556 i.e. the
date of con51deration of the candidates, as required under the
prov131on of Regulation 5(3) of the Regulation 1955 . While

-making this submission he had drawn our attention to sub-regula- v
4tion 3 of Regulation 5 of 1955 Regulation. As per the provision
of the said Regulation a candldate must nct attain the age of
54 years on the first day of April of the year in which it meets.
We quote the relevant portion of Regulation 5(3)vas under :.

"Regulation 5(3): The Committee shall not .

consider the cases of the Member of the

State Police Service who have attained

the age of 54 years on the first day of

April of the year in which it meets.
However; as per the proviso to sub-régulation 3 of~Regu1ation 5
a member of the State pPolice Service whose namevappearedih the
seleot list in force immediately before -the date of the meeting
ofdthe Committee\shall be considered for inclusion in the fresh
‘list, to be prepared by the Committee, even if he has in the.'

' meanwhile attained the age of 54 years. The second proviso
however says that a member of the State Police Service who has
attained the age of fifty-four years. on the first day of
January of the- year in which the Committee meets shall be

'considered by the Committee if he was eligible for considera—
tion on the first day of April of’ the year or of any of the

b

years 1mmediate1y preceeding the year in which such meeting Was

\
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held but could not be considered as no meeting of the Committee

. was held during such preceeding year or years. Relying on this

) provisianMr Bhattachar?ya;submitted that admittedly Mr Hazarika
had reached.the age'of'54 years. Therefore, his:case'was_wrongly
considered and'selectea. This'is»a‘very serious aliegation andv |
a very important point. However, this pGlnt was not taken in the 9

- pleading neither at the time of flling of the appllcatlon nor
it was taken in any rejoinder thereafter. Only in ;he written
argument this point was raised. Unfortunaeely in.this'caSe Union
of India did not file any written statement. The~Union Public
Service Commission however; filed written statement . As this
point was noﬁ taken there could not he any reply. This is a

'factual aspect. The applicants ought tc have taken this’ point

-~

. in their pleadings.at the time of filing of the applications or
thereafter by way of amendment or by filing a reJoinder. We have
perused the record. We do not f£ind. anythlng in thls regard. We L
are thereforetunable to consider thls as-pect of the matter.

The established pr1nc1ple of law is that nothing should be looxed
 into unless pleaded. A plea not raised in the petitlon or in the
rejoinder should. not be taken into consideration. In M.S.M.

'Sharma vs. Sri Krishna Slnha .and others reported in A-I.R 1959
S.C 395 the Supreme Conrt dlsallOWed a new p01nt_to be raised:
in case of a bias by the Chief Minister. It observed : ' .

"The case of bias of a Chief Minister(reSpon-
dent No.2) has not been made in any way in
- the petition and have raised this question
for the defence of those which were not _ )
o . mentioned in the petition but were put forth oo
in the rejoinder to which the respondents :
had no cppcrtunity to reply."
Again in another decision Dr R.K.S.Chauhan and andther Qs.

'State of U.P. and others reported in 1995 Supp (3) S.C.C 688

adsosdepricated the practice of considering a plea not taken.

contd.. 15
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The Court observed : ' _ ‘ A

’ ' : "We are, therefore, of the opinion that the
' High Court fell into an error in making
out a case which was not pleaded by the
unsuccessful candidates in the application:
filed before the Tribunal and which it.
appears was made out for the first time
by the High Court. Even when the matter
was pending before the High Court the
, ' unsuccessful candidates never sought -
o leave to amend their application and
' include this.plea. The appellants as well
as the State, therefore, had hardly any
opportunity to place their pcint of view .
in that behalf. We are, therefore, of the
‘opinion that the said .ground on which the
High Court quashed the selection cannot
be allowed to stand." . ' .

i'Again‘in Additional Distfict Magistrate (City) Agra vs;‘Prabhé— ;
. kar Chaturvedi and another reported in. (1996) 2 SCC 12 the . }

Supreme Court observed thus : - ‘ N - - ;

" ®,..... I £ind that the order of the High
Court cannot be sustained. So far as non- . - )
supply of Enquiry Officer's report is ' f
concerned it has to be kept in view that 4
no such contention was raised in tHe writ
petition before the High- Court. The High
Court has noted this aspect. Nothing could _
be pointed out to us by learned counsel ) o
for the respondents to controvert this : '
observation of the High Court. Whether . -
the pleadings in the writ petition should "~ | T

- be treated as pleadings in a suit or not o
is not relevant for deciding this question.®

Similar view was taken by the Supreme Court in The Chancellor

Cew

and another vs. Dr vijayénda Kar ahd others reported in (1994)
. - N : . N

1-8.C.C 169. In the said@deéision the Supreme Court held :

. R

"Facts not pleaded in the writ petition
should not be taken into consideration.”

In view of the above we are of Opiﬁion'that the Tribunal sﬁouid

[
i

refrain from making am enquiry regarding the allegation brought by;

‘

“ thetaﬁﬁli&%ﬂigﬁ Even assuming that such conSideratioh is permi-

ssible, on perusal-éf the record we do not £find anythiﬂg to
S indicate that he was overaged. This fact ought to héVe.beén
o pleaded. giving the opportunity to the éthervside té controﬁerﬁ o

Contd «el6
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if neoessary;'Therefore. We are unable to accept the submission
of Mr Bhattacharyya. Besides the’ iearned counsel submitted
that thls officer had a blemish carrier. Said Hazarika was
dismissed from'serv1ce on 10.7.1987 after he was found guilty
by a Commission of Enquiry in a matter of death of one Subhash
Sarma. However, he was reinstated but he was again suSpended

' 1n'August, 1989 and again relnstated in.1991 pending disposal

of proceeding. The aforesaid suSpenSion_period was regularised

only on 10.10.1996. Mr Bhattaeharyya contended that the officer '

was found guilty of mlsconduct and therefore it was not'prOper
to place hlm at par W1th officers who were not guilty by any
misconducts Such tainted officer ought not to have been treated
eqhally with other officers. In this connection Mr Bhattacharyya
:had‘drawnnour attention to a deeision of Union of India vs.

K .V.Janakiraman reported in (1991) 4 sccC 109.'Learned counsei
also submitted that the ACRs of the . applicants were down graded

l;without recording. any reasons and thereby deprived them of

r getting opportunity for promotlon alongW1th other s1x selectees.

This. p031tively violated the mandate of Article 16 . If down-

gradation of the ACRs of the applicants were not taken 1nto ]
nconsideratlon by the Selection Committee, assessment of their
;,merits by the Selection Committee would have certainly been
different Therefore. the select List of 1996 was liable to be
set as1de and quashed. ‘

The learned counsel appearing on behalf of applicants

- in O.A. NoS « 82/97. 83/97 84/97 and 87/97 also submitted that

’ 'down gradatlon entries had been made in the ACRS W1thout

'srecording the reasons. However, on this point, learned counsel
did not place before us any rule requiring the reasons. to be

. recorded Be51des this p01nt was never urged before this

contd.. 17
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Tribunal in the applications as well as in the rejo;nders. As
this point was not taken the other side had no Opportunlty to
refute the same. Therefore, the Tribunal ﬁgsnot to«c@ns;der & .%
.ground. In view of the above we do not £ind that_the_Selection
Committee while making the selection committed any irregularity
or illegality requiring interference. It was also. arqued that
the entire action of the Selection'Committee in making the
selectlon was arbitrary. unfair and unreasonable. It is-a settled '
prlnc1ple of law that in any admlnistrative action which is taken
in an arbitrary manner cannot sustaln in lawe. The Apex Court in
very many cases- have held that every admlnistrative action must

- be. informed of reason and if the acticn is not reasonable 1t
cannot be fair ,and unfair action is liable to be struck down.

In this connection 1earned counsel had drawn our ‘attention to

a decision of King's Bench DlVlslon, Pilling vs. Abergele U.D.Co
Relylng on the said dec131on he urged that any action taken
without any reason would not be sustained. In the sald dec151on

' L@rd Goddard, Chlef Justlce observed tbus $ - . . o

",... I have always understood the law to be
that where a duty to hear and determine a
question is conferred cn a local authority
and theyreasons which show that they have
taken into account matters which they ought
not to have taken into account or have
failed to take into account matters which
they ought to have taken into account, the
court to whom an appeal lies ought to allow
an appeale. « « « " .
The observation of Lord Goddard is‘well‘established principle
of 1aw. There is no dispute about it. But in the present case
we do not find any relevance in- &smuchas the appllcants could
not bring tc our notlce anythlng which would 'show that the
Selection committee had taken intc consideratlon of some matters
"'whlcFLWeEenot required to take into con31deratlon or for. that

N

the Committee took into consideration certain extraneous matter.

contd..18
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’ It was further argued that there was a total non appli-‘o:
cation of mind on_the_part of the:Committee in not taking intc
cOnsideration certain relevant factors which ought to have been
taken into consideration. His first contention was that ineliéif
ble officer Shri Birendra Kumar Hazarika was put in serial NG.5.
ofvthe select list who was overaged on the date of seLection

for promotion within the meanlng of Regulation 5(3). He further
submltted that proviso to the said Regulaticn was not at. all
applicable in the facts and circumstances cf the case. Shri
4Hazarika'attained the age of 54 years 10 months in- april, 1997
.and by that time he was much overaoed} he ought not to have

been considered for promotion to IPS under Regulation 5(3).
LTherefore, the Selection Commlttee had acted in violation of

the mandatory provisions of Regulatlon 5(3) The entlre dec1sion

' making process Was vitiated by error of law and therefore the

selection must go. Learned counsel also argued that the Selectlon -

~ Committee nhile making the selection took_into.cons1deratlonf
of soméAextraneous hatter and.therefore the action cannot be
sustained. We have already indicated that the pcint of‘over'age

| was notdfaken intthe pleadings, there was nothing in the records'

;Wthh we have already ‘indicated herein before: Therefore. we are
‘unable to accept the subm1s31on of the learned counsel that

there was nen application of mind.

1%0 POlnt NO. . (3)

The appllcants in these Origlnal Appllcatlons No. 82/97
<83/97 84/97 and 87/97 have challenged the action of the
Selectlon Committee also on the ground that the.actlon_of,the‘

"Selection Committee sufferred-fron the‘vice of malice both in_
‘law and fact There can be malice in fact when action is
.taken by - an authorlty with the sole purpose to victimise a

.person. Mala fides means want of gocod faith, personal blas,

__/Q;;gg

contd..19



' grﬁdge, oblique or,improper motive or ulterior-purpose;‘The
administrative action must be said tc be done in good faith..
An act done honestly is deemed to have been.done in good faith.
An.adﬁinistrative authority must, therefore;_act in a bonafide
manner- and should hever act for aniimpfOper metive or ulterior
burposes or contrary to the fequirements Of the statue, on the.
ba31s of the circumstances not contemplated by law, or 1mproper-
ly exerc1sed discretion to achieve some ulterior purpose. The
determlnatlon of a plea of mala fide.invclves two questions,
_nameiy, (i) whether there is a.personal‘bias or en-oblique |
motive, and (ii) whether the'administrative action is cocntrary
—to the ob jects, requirements and condltlons of a valld -exercise
of administrative power. But then the, plea of mala fide must
not only be taken but also be proved,lSuch action may be
inferred from the facts and circumst;nces of a case. Mere

'assertion or a vague or‘bald statement isﬂnot enoggh. Itimustl
be demonstrated either by edmitted or proved facts..‘if‘it is

' established that the action has beeh takenﬁmala fide-for any;
such con31deratlons or by fraud on power or colourable exercise
of power, it must be struck down. Admlnlstrative authority
‘has wide discretion in taking a decision,_But then, ‘power to -

¢ act in discretion is not poweri:to  act ad-afbitrarium. It,is
’not a despotic power, nor hedged with arbitrariness. If done
it brings the authority concerned in confllct with law. When
’the power is exercised mala flde it undoubtedly gets v1tiated
by colourable exercise of power. . . '

From the records we do not find anything that the Selec—‘
, : . .

“tion Committee had done something for obliqﬁe purpose.Theréfore.’

weldo not find ahy malice'of,fact*in makrngvthe selection;

17. Learned counsel also submitted that in the present case
the ection of the Selection;Committee sufferred from the vice

contd. .20
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of malice in law. Malice in law COuld be inferred from doing
of wrongful act intentionally without any just.cause or excuse
- or without there being reasonable relation to the purpose of
he exercise of statutory power .When some wrong is done ort
injury is inflicted by the action of an authority in contraven-'
tion with the. prOVlSlonS of law 1t can be said to be malice in".
law. Such action also cannot be sustained An authority lnfllC-
ting 1n3ury on a nerson contrary to law would_be quilty of
malice in law. Similarly when a discretionary power is c0nferred
\_lt has to be exercised by an authority inna proper manner. If
such power is exerCised improperly such action cannot sustain._
If any action is taken without application of mind it can also
be said to be an action in. malice in law. Similarly while
s exerciSing such power 1f the authority takessome extraneous ‘
matter not at all relevant~or takes into conSideration which
\ls absolutely 1rre1evant there is malice in law. Similarly a
publlc authority actuated by a mistaken plea in the exigencies
of a non ex1sting things takes into consideration. such mistaken
plea said to have been done in bad faith. Such .action shall
suffer from the vice of malice. Learned counsel Mr A. K.Bhatta-
charyya had in this connection drawn‘our_attention to a.
'passage from de SMith's famous Treatise, namely."Judicial'
‘Reviewiof Administrative Action, Fourth«Editioﬁ‘. We quote
the same paSSage : |

*

"The influence of extraneous matters will be
manifest if they have led the authcrity to
make an order that is invalid ex=-facie, or
if the authority has set them out as reasons
for its order or has otherwise admitted
their influence. In other cases, the courts
must determine whether their influence is
to be inferred from the surrounding circum-

- stances. If the influence or irrelevant
factors is established, it does not appear
to be necessary to prove that they were the
sole or even the dominant influence; it

seems to.be enough to prcve that their
influence was substantial."

contd..21



By.pcinting out to this passage'of the Book Mr BhattacharYya
tried to show. that.if the administrative acticn is(taken by
taklng into consideration of some extraneous matter such
action must be 1nvalld The 1nfluence of extraneous matter
has to be inferred from the surroundlng circumstances. If the
1nfluence of 1rrelevant and extraneous factors are establlshed
in taklng the decision it is not necessary to prove that they
are the sole or even dominant 1nfluence in taklng such actlcn.
The decision taken in pPilling vs. Abergele U.D.C was noticed
with approvai'by the Supreme Court in'the case of smt S.R.

. , A
Venkataraman vs. Union of India &‘Ors. reported in AIR 1979
SC 49. In the said case quoting'a passage from Shearer vs.
'Shields (1914)‘Appeal Case 808 observed that "malice in its-
zegal sense means malice such as may be assumed from the
-doing of a'wrongful act'intentionallylbut without just cause
or excuse, or for want éf reasonabie or probabie cauSeQ"‘The
Supreme Court further held that "if a discretionary power "has
been exercised for an unauthorised purpose.'it is generaily
immaterial whether its repository was acting in good faith.or
in had‘faith.",The Supreme Court aiSo approved‘theﬁview taken
.by-Chief Justice Lord Goddard in Pilling vs. Abergele urban
District Council (1950) 1 KB’ 636 that “"where avduty to‘deter-
'mine a question is concerned on.an authority which  state |
their reasons for the deci31on. and the reasons ‘which they
state show that they have taken lnto account matters which’

they ought not to have taken into account, or that they have

falled to.take matters into account which they ought to have’

,taken into account, the court to which an appeal lles_can andf

ought to adjudicate on the matter." In the said decision the

apex Court further held thus :

. ", . . .'that there will be an error of fact

when a public body is prompted by a mistaken -

: Contd . 2 2
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belief in the existence of a non-existing fact
or circumstance. This is so clearly unreasona-
ble that what is done under such a mistaken

p belief might almost be said to have been done
in bad faith; and in actual experience, and as

things go, these may well be said to run into
ene another."

Therefore. from the above decision it is clear thar a malice
din law maj‘oe an ac;ionvby takihg into irrelevant or ekﬁraheous‘
matter‘or failed to take irrelevant matter or taken contrary.
to tﬁe established rule. Iflsuch action is taken, the'author;ty
shall be held of dorng an act which is malice in law. The
Acontentlon of Mr Bhattacharyya was that inuthe *instant case
the .Selection Committee took into some irrelevant factors from
ACRs of the applicants..However, Mr Bhattacharyya could not
show anything in this regard except that the reviewing authority
or accepting authority down graded without recording any
reasons. This point was never taken in the applications. Besides,
_Qe dc not £find anything that in such cases reasons are to be
tecorded . Mr'Bhatcachaera hadcadso drawn our attention,to the
factor ﬁamely. non consideration of the fact that Shri Sailen-'
dra Nath Talukdar was the holder of Indian Police Medal in |
1993 and Sri Debendra Nath Hazarlka was a holder of'outstanding
service Gold Medal. We have already said that while writing
- the AERs it igégiesumed unless otherwise proved everythlng |
" were taken into consideration and after taklng into considera-
tion the ACRs had been written and at this stage tﬁis-canﬁot
be a subJect matter of challenge. Mr Bhattacharyya further '
submitted that there must be some- record The record must
ndlcate the reasons for making the selection. We do not find
any force on the- submlssion of Mr Bhattacharyya in this regard.,'
" As we have already indicated that plea'of malice not only to-
be pleaded but to be proved.'we do not £find anything of this
kind in the present applications; It is ﬁell_knoﬁh that the
A

contd..23
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-Selection Committee is a body ofveXpert and no Court or Tribunal

should take the role of an expert. body.uhless there is some—thing';
'bv~
patently wrong, the Court or Tribunal should be slow into lnterfer-

L4
inge with the Oplnion expressed by the expert in the absence

,Vof mala fide against the experts (see Neelima. Mlshra vs. Dr

Harlndra Kumar Ralntle AIR 1990 SC 1402). In the > present

‘ N bt

casec no such thingﬁhas brought to the notice of the Tribunal.
Therefore, we are unable tc accept the submission of Mr
‘ , o . ' Y
' Bhattacharyya. Therefore this ground also fails: Mr G.N.Das,’
learned counsel appearing on behalf of respondent No.10 Shri
Bania submitted that the applicants have no vested right to
be promoied to IPS although they have the right to be'considered
for such promotlon The preparation of the select list of
ellglble officers belonglng to the State Police Service for
promotion to IPSZyithin the purview of the IPS Regulaticn 1955.
- He submitted that'thereﬁmas a duly constituted D.P.C considerlng
the selection and non-inclusion of the names of tgé applicants
‘in 0.A.No.82/97, 83/97, 84/97 87/97 and 136/97 in the select
llst could not be called in question by way of Jud1c1al review.
He had also draWn our attentlon_to a decision of the Apex Court
in Dalpat Abasaheb Solunke & Ors. vs. Dr.B.S.Mahajan & Ors.
‘reported in (1990) 1 scC 305. In the said decision, Ehe apex'
Court held thus :- | -
"It is needless to emphasise that it is not
the function of the court to hear appeals
over the decisions of the Selection Commi- .
tee and to scrutinize the relative merits.
of the candidates. Whether a candidate is .
"fit for a particular post or noct has to
be decided by the duly constituted selec-
" tion Committee which has the expertise on
the subject. The court has no. such exper-
tise. The decision of the Seléction Commi~ -~
ttee can- be interfered with only on limited
grounds, such as illegality or patent mate=-
rial irrégularity in the constitution of
the Committee or its procedure vitiating SR

the Selection, or proved mala fides affec-
ting the Selection etc. It is not disputed

! : ' - . contd..24
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that in the present case the University had "
constituted the Committee in due compliance
with the relevant statutes. The Committee
consisteddof experts and it selected the
candidates after going through all the
relevant material before it. In sitting in
appeal over the selection .so made and in
setting it aside on the ground of the so
called comparative merits of the candidates
as assessed by -the court, the High Court
went wrong and exceeded its Jurisdiction.

The decision quoted above sguarely applies in this case. In

s the present cases also we hold that the Selection Committee was
duly constituted and this Committee conSists of expert and-
they made the selection. We find nothing wrong on the face of

,fq'it As held by the apex Court, we are not sitting 'S on“aucourt

vof appeal Therefore it will be imprudent on our part to
consider the relative merits of the candidates, ,nyis not the
buSiness of this Tribunal to examine as to why Sri Talukdar s -

name was put in sl.6 more so when we do not. find anything

~ L hal, -

'wrong in deCision making process. It is the decision of the
Selection_committee. Similarly, reSpondent No 9 shri Promod ,:'”;
Chetia also supported the decision of the Selection Committee..
~He’ also submitted that ‘the Tribunal is not a court of appeal

and therefore not supposed to go into. the merit of the ACRs

e T
- .

and quash it on the ground that there were no factual basis
of recording the ACRs. We have also considered the written
‘statements of Union of India and Union Public SerVice CommiSSion‘
" considering the entire facts and CirCumstances of the case li;‘g
we are of the Opinion that the learned counsel for, the appli— fﬁ
.cants could not bring to our notice anything requiring the'
'interference of the decision ofiselection Committeevhy this ‘tif
'_Tribunal. | | -
17. - In view of the above the. applications No. 82/97,
83/97 84/97, 87/97 and 136/97 have no force. Therefore these
applications must be dismissed The applicants in applica- _'
" tions No.52/97, 53/97 and 54/97 have stated that they are

7
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entitled to get the promotion. We are in agreement With
these appllcants. Their applications should be allowed.»

Accordlngly we dismissed the appllcatlons No.82/97 83/97,

84/97, 87/97 and 136/97 and allow the appllcatlons No.52/97.
”53/97'and 54/97 with direction to make appointment as per -

recommendation of the Selection Committee.

Considering the'entire facts and circumstances of

the case we-however, make no order as to costs.

.'( DaN QBARUA}I )
VICE CHAIRMAN-
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