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CENTRALADMINISTRATIvE TRIBUN?L, GUdAHATI BENCH. 
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' 	-ei;k 	
were selected 

-4 .-.- - 	- (applicant inCJ .52/97) 

	

SKY'- 	Kumar,_ 

j 

 Derajddifl M-imed (applicant in Q.?.54/97 ) 

It 	promode Chetia (applicant in O.A.53/ 97 ) 

II 	

Roh1r1 Kr. Banla (respondent No.lO in O.A.82/97) 

1- 

	

•- 	 5. ft 	BiretLra Kr.HaZarika(resP0ent No.11 in O.A.82/97) 

	

L 	 6. " 	
Sailefldra Nath Talukdar (applicant in O.A..13 6/97 ) 

Being aggr1eed b the decision of the SelectOfl comjttee 

the applicad8 suitted representations stating inter alia 

that their elUS1Ofl from the select list was iilega1,arbtrarY 

and it zas dbe b non application of mind. Similar several 

represefltatiêns ha also been filed either jointly or 
mdlvi- 

dually y other, officer. 

:

The applcanNawab Imdad HuSa1fl also submitted that
.7  

id 
airi sdmeOther similarly situated applicants subnutted 

. 	11cat±O r•• bfthéth1S T±lbunal. The appliatiOfl Wa registe- . 	.. 

red and nunthered as O.A.288/96. In February 1997 this Tribunal 	j 

disposed of the said O.A. directing the Director General of 

police. Asàrn to ispose of the representation within 1 month 

and also gave direction that until such disposal no one should 

be appoi i 	 J.fl Ahrned , applicant in nted to I P S . Shr. Derajudd 
	O.A. 

NO.54/9 7  also filed similar application claiming promotion 

tith retrospective effect and made an interim prayer not to I 

hold any select
c.ld in the last week ion scheduled to be h 	 of 

Marc: 1997. This Triounal on 20.3 .1997 passed order in the 

said O.A. 	u and issed notice to the respondents to show cause 

as to why interim order as prayed for should ot be grant n ed 

and pending reply to the show cause notice the respondent* 

were cirected not to finally publish the selectofl list for l  

promotion to IPS in the year 1996. 

coh
- 



- 

IL 

hi Ajit Kumar Dass applicant in O.A.52/9 in his 
	' 

by the. SeldctiOfl 
1ic:t'.10flS stated that in tne ii.- 
	----- 

cmitte 	
1996, his name appeared 

e constituted in the year   

'Sl.No.l and therefore he - had every reason to expect promotion 

to-I-PS'heefQre tlairns for a directi0fl to
•  the resondet" - 

S cadre with retrOSPective effect 
to promote him to the IP 	

. 

imilar1Y Shri promode Chetia, applicant in .A.53/97 claims 
	' 

that his name appeared in sl.NO.3 of the select list and the 

name of shri Derajüddifl hmed, applicant in O.A.54/97 appeared 

in Sl.NO.2 of the Select list. He has also made slriuilar prayer 

to direct the respondents to promote the appliafl to the IPS 

cadre with retrospective effect. The other applicants namely, 

applicants in 0.A.NO.82/97, 83/97, 84/97. 87/97 and 136/7 have 

0a
1lenged the select list and pray for setting asthe the said 

select list. 

6. 	
Cn various dates all the above applications were admitted 

and in due dourse respfldents had entered appearflC 
	In O.A. 

NO.52/97. 5/97 "54/97 and 136/97 only the 	
- respondent. 

namely, the Unibh public service Commission have filed their 

written statement 	
i1 the written statements are similar in 

nature. In O.A.82/97. the Uion publiC Service 
CSSiOfl, 

private respondents NO.7. 89 9afld 
resPOflent No.1 and 	

10 have 

filed written statements' similarly in o.i.83/97 only respOfl. 

des NO.7. 8 and 9 have tiled written statements. In O.A.87/
97  

Union -
of India and the private respondents viz. 

prornode Chetia 

and RohiflI KuIflar Bania have filed' written statements. 

counsel iri A.K.BhattacharyYa appearing 
7. 	Heard learned  

behalf of the applicantS in O.A.82/97 . 83/97., 84/97 and 
on  

- 87/97 Mr B.K.harma,1ea 	
counsel for the applicants in - 

- C.A.52/97. 53/97 and 54/97, Mr p.pra-sad learned counsel for 

.A.136/97. Mr s.Ali,leard' '-- he appli a t in O 	
Sr.C.G.S.C, Dr 

- -. 



learned Senior Government Advocate. Assaxfl arid 
YK.PhUkafl. 

-_ 
/ Mr G.Sarma 	

learned Aad1.C.GS.C.. Mr B.K.Sharm 	and'HrG.. 

1. 

appeared bn behalf of respondents No.7,  
Das also 

j re 
82/97. 83/9fl 84/i and 87/97. 

subntitted beOre us that SelectlCfl 
Mr A..BhatachYY8 

--- ------ 
co lt; —ipeit ruie vias required to classi±Y the eligible 

gradeS 	namely. officers in varioUS 
I 

tnfit 	
on the basis of the entire service records 

t*GOOd" and 

1cudingth0Se nat included in the ACRS. Learned counsel 

further submitted that • 

it was not enough for the Selection Committee to 

make the selectioh and classify the officers in various 

. 	. . grading On 	e. ba1S of the. ACR 	 •.. 	. : 	• • f 	. 

the facts and circumStafleS of the present case 

amptly showed that selection committee while making the 

selection had sufferred from the vice of malice in lay' and ; 

thérefOre, the entire selectiOtl was liable to be setaside 

by this TriUflal in exercise of the power of judicial review 

and : 

in the present case the selection committee while 

making the selection did not act fairly and reasonably in 

preparing the select list as it had violated the provisionb 

of irticle 14, 16 and 21 of the Constitution. 

9. 	
Mr B.K.Sharma, learned counsel for the applicants in 

OA.NO.52/97. 53/97 and 54/97 on the other hand submitted that 

the applicatiOnS filea by the applicants in OA.NO.82/97, 

83/97, 84/9 7 , 87/97 and 136/97 did not merit any consideration 

and were liable to be dismissed summarily. He also submitted 

that the applicants suppressed the material facts in-a9-much 

was filed by Nawab Irndad Hussain and others, 
as O.ANO.288/96 

the applicant in O.A.NO.82/97 alongwith otherSWaS disposed 

- 	 contd..6 
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jaNg p. 

adopted the argurneflt 	made by Mr B.K.Sharrfla. 
a1sd 

- 

1eard Sr. 	
on behalf o 	the Union o 	idta .0 G .S.0 appearing f 

, 	 G.Sarma 	ieahed Add1.C.G.SC appearing on behalf'Of and Mr 

Upsc 
also supported the decision of the Select1Oii ComMittee. 

-__- 	 was nothing wrong in the deci sion näking 

. . 	 . 	 . .
:::.: Thér 	 1•' 	éete 	i'€h 	the.. 	 . th 	. . 	 .. 

Selection COfflittee Was called for. On the rival contentions 
H 	•.. 	 • 1 IL 

.... 	. 	 .. 	
: 	 •• 	•• 	... 	 .. 	

.4 . . 	. 	 ... 	 ... 	 . 	 .. 
raised by the 1earted counsel for the parties the ±ollowing 

points fall for determ1fl8itOfl 

. 	 . 	 . . 	
!•. 	 .. (1 . ) : et th 	eêñt 	appiictiOflS àre 'hit : 	 thé 

. 	 . 	 . 	 Iiplè 	of 	n S tctive rs jüdic 	? 	 . 	 . 	 . 	 . 

. : 

	 • 	 . .. 	 . . 	
() 	 ' 	 ... 	he dedisib 	of 	th 	

Selection 	thtnitte 	In. 

.. 	 . . 	 . 	 . 	 . 	 . 	 ieOtiOfl 	ias• 	and prOper 	and 	• 	 • 

. 	 . 	 . 	 . ihéthet ,the • actiOn • of the SeltiCn Cornmittée is 	• : 	

i; 

arbitrary, unjair and unreasonable and ; 

(3) whether the action of the 	lecticon Committee 

from the vice of malice ? 

9. 	All India services Act 1951 was enacted under the 

provisions of Article 312 of the Constitution to regulate 

the recruitment and the conditions of service of persons 

.:bted to aysüch 	erVIe.I 	1954'the Ini'afl pb1ie 

service (Recruitment) Rules was made in exercise of the powers 

conferred by Section 3 of All India &ervices Act, 1951 by 

the Central Government in pursuance of Rule 9(1) of the Indian 

am police Service .(Recruitmnt) Rules 1954. Th 	AssPO'1iCe. 	. .. 

Sr•vice' Rules 1966 was made in exercise of powè± 	confeed.by 

the proviso to Article 309 of the Constitution of India. 

10. point 

principle of res judicata being founded on a gneral 

principles of law, it applies outside the provisions of 

e CPC. This L e  is aimed at achieving SectIon 11 of th 	 principl 

- 	 - - contd.;1H. - 
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finality in the litigation. Constructive res judicata is a 

special and artificial form of res judicata. Explanation iv of 
Section. Ii of the CpC has dealt with the provisions of construc- - 

tive res judicata. In an appropriate case, the principle of 

constructive res judicata may also be applicah1e.venthouh. 

in such case CPC is not applicable. This rule can be said to 

be a technical but the basis on which the said rule rests is 

founded on consideration of public policy. The general principle 

of res judicata bars retrial on a particular issue which has 

been finally decided in an earlier suit or proceeding where the 

issues and parties in the subsequent suit is substantially sarn. 

The constructive res judicata covers the area where there is 

no final decisioh on a particular issue as no such issue was 

raised in the earlier decision. But then the principle Cf 

corlstructj.ve rest Juthcata is available if the general provisions 

of res judicata are fulfilled.. It means that when a matter. is 

decided finally then only the principle of. res judicata is 

applicable. In the absence of such final decision, the question 

of constructive res judicata does not arise. 

In the present case the earlier O.A.288/96 Was disposed 

of by this Tribunal with a direction to consider the represen-

tations eatlierfiied. In.fact no question was decided in the 

said case by this Tribunal. Therefore, the principle of res 

juicatais not applicable in the present case not to speak 

[ 	 of constructive res judicata, 

Point No.(2) 

Under sub-rule(1) of Rule.9 of the Indian Police Service 

(Recruitment) Rules, 1954, the Central Government have made 

Regulation known as Indian PoliceServjce (Appointment by 

Promotion) Regulations, 1955 (for short "the Regulation 1955 1 ). 

Regulation 3 of the said Regulation provides for coflstjtti0n 

- 	 -- 	 - 

- 
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Committee for making selection. The procedure for 

preparation of list of suitable officers is prescribed'.4rL 

RegulatiOn 5 f "th Regulation 1955t1. As per the said Rüla-

tion each .Cornxhittee' shall ordinarily meet at inteIô.._ 

year ád prepare a list of such membets..ofe 

State police Service, as held by them to. b e  

promotion to the service. The number of members of the State 

police" Servid to '16e included in the list shall be talcuTated 

as the number of substantive vacancies anticipated in the 

course of the period of 12 months, commencing from. the date 

of preparation of the list, in t1e, posts available for them 

under Rule 9 of the Recruitrnent 5 RU1eSP'lUS twenty pernof 

such number or two whichever is greater. The CommIttee s41'.. 

consider for inclusion in the said list, the cases of members 

of. the State police Service in the order of seniority in that 

w 

I 

service of a number which is equal'..to three times the number 

referred to in süb-regulaticn(1). However, such restriction 

is not applicable in respect of a State where the .total number 

of eligible of ficrs is less than three times -the maximum 

permissible size of the Select tist and insuch':a case ,the 

committee shall.cons.ider all the eligible offiqeà Uhdé'±stib-

regu:lation 3 of Regulation 5 the Committee is I  debatTéd, fdin 

considering the case of the members of the State Police Sév1ce 

who have attained the age of 54 years on the first dy of 

April of the year in which it meets provided that 'a irtbero'f 

•the. State Police Service whOse name appeardin the Select Làt. 

in force immediately before the date of the meeting of the 

Committee shall be considered for inclusion-In the fresh list, 

to be prepared by the Committee, even if he has in the mean-

while attained the age of 54 years. The Selection Committee' 

then shall proceed to consider the case of each. eligible 

1 1 	lk~,  

.•.,.. .... .- 

	 J9ontd..12 
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- 	candidate on an overall relative assessment of their serf4ce -14  
• 	recOrds and then grade: them as 'Outstanding', 'very good', 

'Good' or tJnfit. 

present case the Seledtion Committhe made the 

gradation/  after making an assessment on the basis of ACRs. 

hen what is the meaning of service records; does it mean 

the ACRs alone or something else. Learned counsel for the 

appiic:ants in C.A.82/97, 83/97, 84/97 and 87/97 Mr Bhattacharyya 

submitted tIiát  service records would not mean ACRs alone. 	
V 

This..expression 'service records' would also include other. 

relevant reàords which might indicate the officer's achievement f 
or failurein the discharge of his duties. Therefore, apart 

from 'the ,ACRs s.uh other records should also be looked into 

Failure to consider those other records would vitiate the 

entIre Se.lctiVon proceedings.. Any. selection list so prepared 

Wbüid be illegal and invalid.  

14. 	It is well established that Annual Confidential reports 

are prepared on '  an overall assessment of the officers of a 

particular grade for which such reports, are written. 'The' 

ccr1petent authority, reviewing authority and the accepting 

authority are to act fairly and objectively in showing the 

character, integrity and performance of the incumbents. While 

making the assessment those authorities are required to take 

into consideration of the entire service records of the officer. 

Besides his personal knowledge regarding integrity and other-

wise also 'required to be considered at the time of writing of 

the ACRs. Adverse remarks are also sometimes required' to be 

incorporated in the reports. The object of making adverse 

remarks is to assess on merit and performance of officer 

• • conCerned so as to grade him in various categories as 

• 	' outstanding ' ,' 'very good', 'good', 'satisfactory' etc. for 

- - 
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triich the reviewing or accepting authority have to act fairly 

-and objectively in assessing the character and performance 

of the officer. TherefOre, in our opinion annual confidential 

report ref lets thk entireService records and there is nothing 
• 	

0 

wrong on the part of the Selection Committee 	n to cosider only 

the ARs for the purpose of making an dr ov 

merit of the offics-an grading them onsuch 

has been he1( by the Supreme Court in State of U.P. and another 

0 	 vs • Ved Pal Sngh arid another reported in (1997) 3 SOC 483 that 

j is necessary to record the confidential report objectively 

and- dispaSsiOnatelY with a. reformative purpose to enable -  the 

public servant to reform himself to improve quality of the 

0 	
service and effidiency ol the administration and maintenance 

	

• 	 of discipline in service. Confidential reports placed orr
0 	

0 

• 

	

	record in the said case did disclose such deleterious tendency 

in writing the confidential reports. 
0• 	

0 	 0 

	

4 	
15 • 	In the present case the learned counsel fot the appli- 

cants howevr, c1dnot show any instance, which detrioñstrateS 

derelictiOn of duties in writing ACRS. The ACRs are written 

by reporting officer on the basis of the materials either 

• 	p-laced by the officer himself or from other service records. 

• 	These are scrutinised and verified by the reviewin.g officer 

- 

	

	and the0 accepting officer. Therefore, we are of the opinion 

that assessment bf the officers made by the Selection Committee 

• 	 an the basis of the ACRS and subsequent gradation on such - 

• 	assessment, 0  fulfil the requirement of Reguletiori 5 of the said 
0 

	

• 	

0 	'RegulatiOn 1955 1 . Mr Bhattac-haryy had also drawn our attention 

to the fact that the Selection Committee unreasonably and 

unfairly put Sri Sailendra Nath Talukdar an eligible -  c-andidate 

for the said year in sl.No.6 even thcugh he received Police- 

0 	
Medal In 1993, awarded by the president of India for rnertoricus 

contd..12 
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f.  

service on the Republic Day, 1993. This was, according to Mr 

BhattachaiyyAl no 16ss an achievement and the officers whose 

me appere i.th select list from sl.No.1 to 5 did not have 

such distinction in their service carrier. in spite of that 

Sri Talukdar was put at the -bOttom. Mr BhattacharYYa also 

submitted4iaA this dspect been considered the select-i-on çi1d 

have been suIy 	fët- We: have already said that the 

ACRs are written after taking into consideration of all the 

achievements of the officer. and his draw backs. In our opinion 

the ACR of respondent No.6 was also written by the concerned 

officers after taking all into consideration. %'iile making the-- 

assessmen. those facts had also been considered. Unless something 

is shown that thold were not taken into consideration in writing 

ACRS, it is difficftilt for this Tribunal to hold that ACRS were 

not properly written. Besides, the entfiës made in the ACRS 

were never under challenge. The learned counsel for the applicant 

could not shOw anything in this regard. The Selection Committee 

is an expert body and this body knows how to-make the assessment. 

This Tribunal, in our opifliOn,) IS not competent to interfere 

with the decision of the Selection Committee in making the 

assessment and subsequent gradation unless there is something 

patently wrong on the face of it. As we do nct find anything 

in this regard we are not inclined to interfere with the decision 

of the Selection Committee in respect of placement of the 

successful candidates. Mr Bhattacharyya further brought to our 

notice of a photocopy of the Meghalaya Engineering (public $ork.s 

Service Rules 1995 by way of illustration and pointed out how 

to prepare the select list. We find no force in this argument in- 

• 	 as-much-as the analogy is not at all applicable. Learned counsel 

also challenged the decision of the Selection Committee on other 

counts. According to him the decision of the Selection Committee- - 

-. 
.11 

- 	 -. 	
- 	_.-- 

,, 	..-• 	- 	- 	. 	 .,. 
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sufferredfr0m two major irregularities as a result of which 

the decision of the Selection Corm'nittee in making the select 

list Was not lair and reasonable, on the contrary it only 
had 

demonstrates that itacted arbitrarily and unfairly, there±ore, 

---t-vrolted the ?ôVision of Article 14 of the Constitution. 

He also submitted, that Sri Birendra Kumar Hazarika, a selected 

candidate.Was not an eligible person for selection in-as-.nuch 

as he was overaged at the relevant time Sri Hazarika crossed 

the age of 4 yeas on the first day of April 1996 i.e the 

date of consideration bf:.the candidates, as rejired under the 

provisIon of Regulation 5(3) of the Regulation 1955. While 

making this submission he had drawn our attention to7 sub-regula-

tion 3 of Regulation S of1955 RegulatiOfl As per the provision 

of the said Regution a candidate must not attain the age of 

54 years on the first aay of April of the year in which it meets. 

tIe quQte the relevant portion of Regulation 5(3) as under : 

"RegulatiOn 5(3). The Committee shall not 
corsider the.. cases of the Member - of the 
State Police Service who have attained 
the age of 54 years on the first day of 
April of the year in which it meets." 

However, as perthe proviso to sub-regulatiOn 3 of. k6gu lation 5 

a member of the State Police Service whose name appeadin the 

select list in force immediately before the date of the meeting 

of the Committee shall be considered for Inclusion in the fresh 

list, to be prepared by the Committee, even if he has in the 

meanwhile attained the age of 54 years. The second provi-so 

howeversays that a member of the State Police Service who has 

attained the age of fifty-four years on the first day of 

-_ Jànuary.o± the year in which the committeérneets shali..be 

considered by the Committee if he was eligible for considera-

tion on the first day of April of the year or of any of the 

years immediately preceeding the year in which such meeting AAFas 

.--- 	 - 	 - 	 - 	

-- 
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held but could not 	e considered as no meeting of the Committee 

was held during 	
preceeding year or years. Re1yflg on this 

provision Mr BhattaCharYYa subrratted that admittedly 'ir 1-lazarika 

had reacheö the age of 54 years 	
Therefore, his case was wrongly 

considered aAti selted. This is a very seriou 

a very important point. Ho1ever, this point was not taken in the 

pleading neither at the time of filing of the applicatiOn nor 
A. 

it was taken in any rejoinder thereafter. Cnly in the written 

arment th 	poiñ 	was raised. unfortunatelY 
ifl this case Union 

India did not die any written statement. The Union public of,  

Service Commission however, filed written statement. As this 

point was not taken there could not be any reply. This is a 

factual aspect. The applicants ought to have taken this point 
- 

in theirpleadiflg 	at the time of filing of the applications or 

thereafter b' Wa 	f amendment or by filing a rejoinder. We have 

pused the record. vie do not find anything inthiS regard. We 

are therefOre unable to consider this as-peCt of the matter. 

The estblished principle of law is that nothing should be looked 

into unless pleadedo A plea not raised in the petition or in the 

rejoinder should not be taken into consideration. In M.S.M. 

Sharma vs. Sri Krishna Sinha and others reported in A.I.R 1959 

S.0 395 the Supreme Court disallowed a new point to be raised 

in case of a bias by the Chief Minister ,  it observed 

"The case of bias of a Chief Minister(reSPofl- 
dent No.2) has not been made in any way ,  in 
the petition and have raised this question 
for the defence of those which were not 
mentioned in the petition but were put forth 
in the rejoinder to which the respondents 
had no opoortunity to reply. 

Again Xfl another decision D 	R.K.S.ChaUhafl and another vs. I 

State of u.p. and others reported in 1995 Supp (3) S.C.0 688 

ao d6vrica_ ted the practice of considering a plea not taken. 

L 

- 	 . 	 . 	 . 	 . 

., 7;. 	 •. . 
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Court observed 

"We are, therefore, of the opinion that the 
fkgh Court fell into an error in making 
At a case which was not pleaded by the 
iArisuccessful candidates in the application 
i1ed before the TriDunal and which it 

appears waâ. made .Qut. for .-thsfirst tIme 
by the High Court. Even when the matter 
Was pending before the i-ugh Court the 
Ünsuácessful candidates :nëver souht 
leave 	m to aend their application and 

.4otdethis plea. The appeliantsas-.Well 
•.s. the State, therefore, had hardly any 

• -pporthriity to place their point of view 
inthät behai. ie are, therefore,. of the 
opiniOn that the said ground on which.the 

• High Court quahed the selection cannot 
be  allowed to stand." 

Again in AdditiOnal District Magistrate (City) Agra vs. prabha-

karChaturvedi and another reported in (1996) 2. SCC.12 the 

I . 	• 	uj*emeCourtobserved thus 

...... I find that the order of the High. 
Court cannot be sustained. So far as non-
supply of Enquiry Of ficer's report is. 

H 	. 	. 	. 	 concerned it has to be kept in view that 
no such contention was raised in the writ 
petition before the High Court. The High 

.iC€ha..no.t.ed....this aspect. .N6thlg cou1d 
be pointed.out to us by learned counsel 
for the respondentsto controvert this 
observation of the High Court* whether 
the pleadings in the, writ petion. shou:ld 

• 	 . 	 be treated as pleadings in a suit ot not 
is not relevant for decid±hg- this .qèS.tiofl" 

Similar view was taken by the Supreme Court in The Chancellor 

and ancthtr vsDr Vijayanda Kar and others reported, in (1994) 

1 5.c'.0 169. In the said decision the Supreme Court held : 

"Facts not pleaded in the writ pet1t.ion 
should not be taken into consideratiOn." 

In view Of the above we are of opinion that the Tribunal should 

refrain from making an enquiry regarding the allegation brought by1 

the appliOart.s. Even assuming that such consideration is perrni-

ssible, on perusal of the record we do not find anything to 

indicate that he was overaged. This fact ought to have been 

pleaded giving the opportunity to the other side to controvert 

- 	 . 	 . . 	 .. 	 . 	 ... 	 . 	 - 	 - 
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or illegality requiring interference. It was also argued that 

the entire action of the Selection Committee in making the 

selection was arbitrary, unfair and unreasonable. It is a settled 

principle of law 	any administrative action which is taken 

in an arbitrary manner cannot sustain in law. The Apex Court in 

very many cases have held that every a dministrative action must 

be informed of reason and if the action is not reasonable it 

cannot be fair and unfair action is liable to be struck down. 

I-nthi-s connection learned counsel had drawn our attention to 

a decision of K.ing 1 s Bench Division, Pilling vs. Abergele U.D.C. 

Relying on the said decision he urged that any action taken 

witliout -nyreasori'iould -not-be sustained. In the said decision 

Lord Goddard, Chief Justice observed thus : 

the law to be 
that where a duty to hear and determine a 
question is cori±ei red on a local authority 
arid thereasons 

I 

j4hich show that they haves 
taken into account matters which they ought 
not to have tacen into account or have 
failed to take into account matters which 
they ought to have taken into account, the 
court to whom an appeal lies ought to allovi 
an appeal. . 	 . ." 

The observation of Lord Goddard is well established principle 

of, la,. There is no dispute about it. But in the present case 

we do not find any relevance in-asnuc ~h,  as the applicants could 

not bring to our notice anything which would show that the 

Selection Corruitittee had taken into consideratich of some mat€ers 

which were not required to take into consideration or for that 

the Committee took into consideration certain extraneous matter. 

- 





• 	 ... 	 - 

'If 

grudge1 obliUe o improper motive 
or ulterior purpose. The 

administrat 	
acctOfl must be said to be done in good faith. 

Ai or honestly is.deemed to have been done in g6dfa-ith... 

Ai adrniiStrat1ve authority must, therefore, act in- a bonáfide 

J. 	
manner and should never act for an improper motive or ulterior 

o.r..bttAry to the requireflts of --t-he 	 on the 

not contplated -by l-aw- 	improper- 

iyeercised dicretioP to ahieve some ulterior pur.pbSe- The. 

determination of a plea of niala fide involves two questions. 

ratheIr, (:i-whethPrthe re is a personal bias or an oblIque. 

ôtie, and (-i.i)hethr th adminitratiVe ac.tion i-s contrary -

t the obets, requiernefltS and, cbd1tiOns--9f a valid exercise 

of administrat1veP0we But then the plea of rrialaflde must 

nô-t .n'ly be taken but also be proved. Such action may be 

Inferred ftbm th facts and circumstances of a case. Mere. 

assertion or a vague or bald statement is not enough. It must 

•-,.. 	
è-i 	r. 	aitth'd or proved fadt- 	• --If. it -i 

eàtablished that the action has been taken mala fide for . ary 

such consideratJbns or by fraud on power or colourable exercise 

.o pOtet,it must be struck d own ..Admi±st.rat1 authority 

ha wide discretiOn In taking adecisiOflo But then-..pOWer -to 

ac-t- in discretion -is nOt power to act ad-_arbitrariwn. It-. Is. 

not a despOtic power, nOr hedged with arbitrariness-.. fdoh 

it brings the authority concerned in conflic-t with-law.: vthèn 

the poe-r is exercised mala fide it undoubtedly gets vitiated 

by colourable exercise of power. 	 - 

From the records we do not find anything that the elec-

tion Comittittee had done something for oblique purpose .Therefore. 

we dO:nOt f-indany malice of fact-:in making the seiec-tiOfl&: 

17. Learned counsel also submitted that in the present case 

he action of the Selection Committee sufferre t 	
d from the vice 

FA 
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By pointing out to this passage of the Book hr BhattaCharyya 

. 	
iédtä show. that if the adirilnistrative action It•b 

taking into consideration of some extraneous matter such 

:.:actjo.must be invalid. The influence of extränêous matter 	• . 

has to - be.nferrec 	from the surrounoing circumstances. If the 

influence of irrelevant and extraneous factors are established 

:in taking the decision it is not ne.ceat 	toproVe that they 

re_theöéor êvenniiñ•ant .jnfluence- in taking stih action. 

L-- he dèciioh taken in Pi1.ing vs. Abergele 'J.D.0 was nQiced 

•th•app•roal by the Suprerre Court in the case of snt:.s.R. 

• V6hkataraman. vs • Union of India & Ors. reported in AIR .I979 .: 

sc:49. -1n the said case quoting a passage from Shearer vs. 

Sh.iEIds'(1914) Appeal Case 808 observed that- "malice in: its 

lega ir sense meant malice such as may be assumed- from the 

dáing of a wrongful act intention-ally but without . justCaUse 

or excuse, or for want of reasonable or probable cause." The 

SüpreCOiirt futher held that "if a discretionary power has 

beéneetiéd-f-afl uauthor-ised purpose, it is generally 	'.. 

• 	 immaterial whether its repOsItory was acting in :good- faith or 

in bad faith." The Supreme Court also approved the view taken 

•- 	
- bChief'j usticé Lord Goddard in Pill-ing VS:. Abrg-Ie..Urban •.• 

'bièt-rict- -Council (1950). 1 KB 636 that "whre a duty to deter- 

mine a question is concerned on an authority which state 

reasos which they their reasons for the decision, and the 	n 

state show that they have taken into account matters which 

they ought not to have taken into account, or that they, 	have 

failed to take matters into account which they ought to have 

taken into account, the court to which an appeal lies can and 

ought to adjudicate on the matter." In the said decision the 

apex Court further held thus 

• 	 . 	.'that there wilibe an:-error offact • 	.". 
when a public-body is prompted .y::-a mistaken 

dT• 
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Selection Committee is a body of expert and no Court or Tribunal 

should take the role of an expert body.lJnleSS there is some-thing 

patently wrong, the Court or Tribunal should be slow into interfer- 

ngth th opid.ton expressed by the expert in the absence 

of 	Ltd agaiiiSt the experts (see Neelirfla Mxshra vs. Dr 

HaflraKUmar paintle AIR 1990 SC 1402). In 	—present 

case no such thinq was brought to the notice of the Tribunal. 

Therefore, we are t.inable to accept the suamission of Mr 

.DaS 
BhattaCharY 	ThefOre this ground also fails. Mr GN, 

learned cousel appearing on behalf of .  respondent No.10 Shri n  

Bania submitted that the applicants have no vested right to 

be promoted to IPS although they have the right to be considered 

for such xcmotibh. The preparation o the select list of 

eligible oficér belonging to the State Police Service for 

promotion tO iPSyithin the purview of the IPS Regulation 1955. 

He submitted that ther was a duly constituted D.P.0 considering 

'the selèctioh and non-inclusion of the names of the applicants 

in 0.A.N0 .82/97 , 83/97, 84/97, 87/97 and 136/97 in the select 

list cOUidnot be called in question by..way of judicial review.. 

He had also drawn our attention to a decision of the ppex Court 

in Dalpat Abasaheb Solunke & ors vs. Dr.BS.!1ahaJafl & Ors. 

reported in (1990) 1 SCC 305. In the said decision, the apex 

. .Cbt hl thus  

't.is needless to ernphasise, that it is not 
the function of the côi.irtto heat àp . eals 
over the decisIons of the Selection Commi-
tee and to scrutinize the 	lative.zTrits 
of the candidates. Jhether a candidate is 
fit for aparticular pOSt . t'TflO.t!.-tP 
be decided by the duly constituted selec-
tion Committee which has the éttiSeOn 
the subject. The court has no.. such exper-
tlse. The decision of.the SelectiOflfl.-. 
ttee can be interfered with only on limited 
grounds, such as Illègauity.Or patent rhäte-
rial irregularity in the constitution of 
the Cómthit tee or its procedure vitfatlñg. 
the SeledtIon. or proved mala. tides. affec-.. 
ting the 'election etc. It is not disputed 

2 	- ........ -- ..........- 	 . 	 . 	 ...... 	 . 	 •. 	 ... 
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