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fiow “about thefselect“list.and,acdgr&J".

‘

“s were selected ¢

.umar Das (applicant in C.A.52/97) _;wiﬁ;i;;
J&ddin Ahmed (applicant 1n 0.2 .54/97) . '
e Chetia (applicant in o. A 53/97)

respondent No:10 in O.A.82/97)

he N 11 i1 Ouhe 82/97)
K. 136/97) |

Promod
_,__’v'" 3 Rohlnl xr.. Bania (
S Bivehfra Kr.Hazarika(responde
-",{‘ Sailendra Nath Talukdar: (aleiCant in 0-

eing aggrieVed b? the deoision of the Selection Committee

L;subﬂitted representations stating inter alia

'C.he "app?]:'-le at

=1

xcluSion from the select lis

'~that their e t was illegal arbitrary

“'and it Was d@he by non application of mind Similar several

.5frépresentatiens had also been filed either JOintly or indivi-

--daailytby'che;,office:.

“;submitted that

_ome‘other similarly Situated applicants submi’ted

efore this Tribunal The application was registe-'

H;aopliCation b

‘red and numbered ‘as Ol 288/96 In February 1997 this Tribunal

79d15posed of the daid 0.A. directing the Director General of

'i“péyv resentation with n~1 month .

fAss&m to hiSpose of the rep

ﬁjand also gave ‘direction that until such disposal nc one should

"y"::-“-be appointed to IPS. Shri Derajuddin Ahmed i applicant_in 0. Ar'

?Tf fb"”?ﬁﬁ}No.54/97 5180 filed Similar application claimlng promotion;fﬁgﬁ

"_With retrOSpective erfect and made an. interim prayer not ‘o

eduled to be held in the last week of

v’hold any selection sch

”“}March 1997 Thls Triounal on 20 3. 1997 passed order in the

“fsaid o A. -and issued notice to the reSpondents to show cause

z'*as to why interim order as prayed for should not be grantedﬁj'

".]were oirec7ed not to finally publish the selectwon list for

ipromotion to IPS in the year 1996.v




‘de:f; Shri AJlt Kumar pas, applicant in C.A. 52/97 in his

appllcation has stated that in the list prepared by the Seléction '

Committee constltuted in the year 1996, hls name appeared in”

Sl.No 1 and therefore he  had every reason to expect promotion

— -»to~IPS.mHe therefore Claims fcr a 01rectlon\to the responaents;jf

-

» applicants in O.A.No°82/97, 83/97, 84/97, '87/97 and 136/97 have

.and in due course respondents had entered appearance. In O.A-

'No.52/97, 53/97 54/97 and 136/97 only the second ‘respcndent,
1wr1tten statements. "All the written statenents are similar in

respondent No.l and Jbrivate respondents No .7, 8, 9'and 10 have
.filed written statements. similarly in O.r.83/97 only respon-.
;dents,No.7, g and 9 have tlled written statements. In 0.3.87/97
a~Unlon of Indla and the prlvate reSponlents viz. promode Chetia

and Rohlni Kumar Bania have filed written statements.

on behalf of the applicants in O.A. 82/97, 83/97. 84/97 and

to promote him to the IPS cadre ‘with retrOSpectlve effect.

‘ Similarly Shri promode Chetia, applicant in C.A.53/97 ‘claims

that ‘his nane appeared in sl.No.3 of the select list and the

name of bhrl ueraJuddln ahmed, applicant in C.A. 54/97 appeared

in Sl.No 2 of the select 1ist. He has alsoO made similar prayer

to direct the reSpondents tc promote the applicants tc the IPS

cadre thh retrOSpective effect, The other applicants namely,

challenged the select list “and pray for settlng aslde the said

select list.

6. Cn: various dates all the above applications were admittedA

namely. the Unlon public Service Commission have filed their

vnature. In O.A. 82/97. the dnlon public Service Commission,

7. - Heard learned counsel shri A.Ke. Bhattacharyya appearing

87/97. Mr B.K. Sharma,learned counsel for the applicants in

C-A. 52/97. 53/97 and 54/97, Mr p.prasad, learned counsel for -

- the applicant in O.A 136/97. Mr S.ali, learned 8L «C.G.S.Cs DI

1
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) 82/97' 83/975 84/9 and 87/97.

'Committee as per rul

”:"Good“ and 'anit"1

| including t

' further submitted that s

':» selection

| ;o.A.No 52/

AT TV T TS S IR

learned Senior Government Adv

. hukan.
K sﬁa-fm*a*“and,

learned Aodl.C.G S.C.. Mr B

ilso appeared On ‘behalf of Tes

f@Mr A. ﬁ Bhatﬁacharyya submitted beforeVusmthatlSélEC€iony

e was required ‘to classify the eligible
“very Good“*'

officers in various grades, namely. “Outstanding

»on the baSlS of the .entire service recordsh“'

hose not included in the ‘ACRS'™ Learned counsel

(a) it was not. enough for the Selection CommitteeLto'

make the selection and classify the officers in various
grading on hhe badas of the ACRs only,

(b) the facts and circumstances of the present case

amptly showed that selection committee while making the

e had sufferred from the vice of malice in 1aw and

e selection wa: v?able toxbe set,aSide

al ln exercise of the ‘power of - JudiCial reviewi

e -

(¢5 in the present cacé ‘the ' seTection committee while

making the selection did not act fairly and reasenably in

preparing the select list as it had violated thel. prOVlSion

| of Article 14. 16 and 21 of the Constitution.fpf'

9. _ Mr B.K Sharma. 1earned counsel for the applicants 1n

the appliCations fileo by the applicants in O.A.No.82/97.

83/97. 84/07 87/97 and 136/97 aid. not ‘merit any. con51deration

and were 1iablc to be dismissed summarily. ‘He also submitted

that the applicants suppressed the material facts in-as—much

‘as O A.No.288/96 was filed by NaWab Imdad Hussain “an

the applicant in o.A iNO 82/97 alongwith others Was. dlSposed

pondents No.7, 8-in’ 0 A- »;1 o
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97, 53/97 and 54/97 on the cther hand. submitted ‘that - | |




'*of by this Tribunal by order dated 28 2 1997 With a directionv,

:to diSpose of the representation submitted by the said

s e
e

;ffapplicants. In’ the representation only pOint urged upon was o

_regarding the seniorfty and nc

other: ground was . taken in that o

E*O A 288/96 ‘Therefore,. the other grounds taken in the present

T E . . g e

%{*‘ B applications ‘were barred by the prinCiples o

f consttuctive

T R res Judicata. Tt ‘was- pOinted out ‘that' the ground taken in the

_ O.A. filed in 19°6 was.- that Shri AJit Kumar Das and DeraJuddin

Ahmed. applicants in C.h. 52/97 and 54/97 were: Junior to the’

applicants was untenable in law in-as—much as the seniority

had never been a criterion for. selection to the IPS; the

_vseniority comes o play only when. merits were equal. Besides,:'

: fujthevapplications new grounds had been raised According to-

Mr Sharma the ACRs reflect the achievements and performances

of an’ officer and there cannot be any fresh consideration in

L reSpect cf medal, award, letters of appreciation received by

.efofficers. If these things were required to be taken into

’;‘_‘1n'there would be double appreciation which was f

never contemplated by the . relevant rules. This position had

been made clear in C. A 136/97. According to the learned counsel‘fl

this was not the criterio

by the learned counsel for the said applicants were absolutely

falacious and not - tenable. The learned counsel submitted that

it was done in accordance with law and relevant rules after«i‘

g 'aking into consideration of all the relevant facts and on.

1perusal of the ACRs and making the gradings 35 required.

“”5”Learned counsel further: submitted that the action of the

k'Selection Committee ‘can be reviewed by this Tribunal only in _fﬂ
e %case of any error in deCiSion making process and not the
: _decision as: the Tribunal was not sittlng as a Court °f appeal.;

The counsel appearing on behalf of: the respondents No l to 6

A e

i ol N

n of selection. The arguments advanced o




ihe arguments fmade by My °B Kia

‘ﬂc G.S .C appearing on behalf of the Union Of 2eh

UPSC also supported the dec1sion of the’ Selection Committee.‘?;

%;f~"“\' Aécording to*them &here was rothing wWrong in- the” decisionﬁT

ﬁ-pr ,ss} Therefore._no interference With the decision of thef'

lection Committee Was called for. on. the” rival contentions?_u
raised by the learned counsel for the” parties the following |
h points fall for determination : |
(1) Whether the present applications are hit?bvfthéﬁ
principles of constructive res judicita ? f |
(2) wnéther the deCiSion cf ‘the Selection Committee in.
'; making ihe selection was Just ‘and prOper and
':'whethef the action of the Selection committee is
arbitrary, unfair and unreasonable~andg;

(3) Whether the action of the. Selection Committee o

. .ithe viee of malice ?

»~ﬂ94iﬁ: All India Services Act 1951 was enacted under “the

- provisions of Article 312 of the Constitution to- regulate
"*the;recruitment and the conditiOns of service of persons"h
i‘iappointed to any “such’ serVice. ‘In 1954 the Indian Police'
;:fService (Recruitment) Rules was made in exercise of the powers

‘?conferred by Section 3 of A1l India Services Act), 1951 by

H‘sthe Central Government in pursuance of Rule 9(1) of the Indian

'Police Service (Recruitment) Rules 1954 The Assam Police
Service Rules 1966 was made in exercise of powers conferred by

ll*fthe proviso to Article 309 of the Constitution of - India.

'710?'P01nt No.(l)

Principle of res judicata being founded oA general

:gfprinCiples of law. it applies outside the provisions of

'ifSection 11 of “the ¢pc. This principle is aimed at ach'eving

T e A




finality in the litigation. Constructive res judlcata is a
special and artificial form of res Jjudicata. Explanatlon IV of

Secticn 11 of the CPC has dealt with the prOVlSlons of construc--

*1ve res judicata. In an approprlate case, the principle of

constructive res judicata may also,be appliceh;erevenvthough;wﬁ

in such case CPC is not applicable. This rule can be said to

be a technical but the basis'on which the said rule rests is
foundea?oh consideraticn of public policy. The general principle
_of res judicata bars retrial on a partlcular 1ssue which has
“been finally dec1ded in an earlier suit or proceeding where the
issues andﬁparties in the subsequent suit is substantially same.‘
The constructlve res judicata covers the area where there is
no final decisich on a particular issue as .nc 'such issue was
ralsed 1n the earlier decision. But then the principle cf
constructlve'restJudlcata is. avallable 1f the general provisions

of res judlcata are fulfilled. 1t means that when a matter. is

de01ded finally then only the principle cof res Jjudicata is
applicable. In the absence ©f such final decision, the question

of constructive res judicata does not arise.

11. - In the present case the earlier 0.2 .288/96 was disposed

of by this Tribunal with a directicn to con81der the repxesen-

LV SN N

i

-tations earlier’ fller In. fact nc guestion was decided in the

-

said case by this Trlbunal. Therefore. the pr1nc1ple cf res
Judlcata 15 not applicable in the present case not to speak
. of constructive res Jjudicata.

12, point No. (2)

Under sub-rule(l) of Rule 9 of the. Indian Police Service
(Recruitment) Rules. 1954, the Central Government have made

Regulation known as Indian Police'Service (Appoihtment by

Promction) Regulations, 1955 (for short "the Regulation 1955")

;Regulatlon 3 of the said Regulaticn provides for constitution
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preparation of list of suitable officers {is prescribed{ ﬁﬁﬂ'

va'Regulation 5 Bf "thé Regulation 1955". As per the sald® Regula-

-k..»\.- .
kst e

tion each Committee shall ordlnarlly meet at intervals_gggid;;

'hE§E€Ealng“bne year -and prepare a list:of such memberseofatbe}~
State police Service, as held by them to be sﬁiieﬁﬁéffbf“wi.;;:;. .

5, promotion to the service. The number of members of the State

; Police~$erviq& to:ﬁe included in the 1list ehall be calculated

| as the number of substantive vacancies antieipateé in the

cdu?Se'of the period of 12 months, commencing from. the date

of preparation of the list, -in the posts. available for them

» . A . .
L. '
P e o B

under Rule 9 cf the Recruitment;Rulestlus twenty per;benﬁgof‘

. such number or two whichever is greater. The Committee sﬁéilfh

.
R ooty -

consider for inclusion in the saidslist, the cases of members

- ofﬁthe State Police Service in the crder of seniority in that
service of a number Whlch is equal to three times the numb=sr

- referred to in sub—regubctlon(l) However,,such restrictlon

is not appllcable in respect of a State where the.total number

of eligible‘officers is less than three times -the maximum

oY
permissible size of the Select List and in-such-:a case ‘the:

Committee shall.consider all the eligible'ofgicefékéﬁﬁdééisgbf

‘requlation 3 of Regulation 5 the Committee is debarréd £rom

considering the case of the members of the State PoliceﬁsefwiCe

¥ NI S g
N ;

who have attained the age of 54 years on the first déyle'

R4 :..1".1':.'.‘".:,..

-april of the year in which it meets providedsthaf‘é‘mémber“df- }%

.the State Police Service whose name appeared in -the SeIeCttLLSt“‘.‘W

L owm o

VIt Ty s

in force immediately before the date of the meetihg of the -

.

Committee shall be considered for inclusion-in the fresh 1ist, =~
to be prepared by the Committee, even if he has in the mean-

while attained the age of 54 years. The Selection Committee-

,
AR I S

then shall proceed to consider the case of each eligible -




_>LCahdidate on an overall relative assessment=o£_their'serﬁloe

- 10 =

reoords and then'gradeethem as 'Outstanding’, ‘very good".

A'Good' or fUnfitiQ

-~~J~;f;>13,“Awalhqthe;present case the Selection Committee made the

would be illegal and invalid.

gradation after making an.assessment cn the basis of ACRs.,'

i —’”“*Eht then what is the meaning cf service records, does it mean
~.the - ACRs alone or something else. Learned counsel for the

V.apﬁiicants'in C.A.82/97, 83/97, 84/97 and 87/97 Mr Bhattacharyy:

submitted that73ervice records would not mean ACRs alone.

This expression ‘service records' would also include other.

‘relevant retords which might indicate the officer's aohieVement

or failure in the discharge of his duties. Therefore, apart

from‘the"ACRsssubh other records should also be looked into.

fFailure to- con51der those other records voulo vitiate the

_entire SeleCthn proceedings. Any. selection llSt so. prepared

- el [

.14 . It is well establ;shed that Annual Confidential reports
'"'garezprepared‘On'an overall assessment of the officers ofhe

~particular grade for which such reports are written. The -

compétent-authority. reviewing authority and the accepting

keuthority are to act fairly and objectively in showing the

character, integrity and performance of the incumbents. while
making the assessment those authorities are required to take
into'COnsideration of the entire service records of the officer.

Besides his personal knowledge regarding integrity and other-

~ ‘Wise also required to be considered at the time of writing of

the ACRs. Adverse remarks are also sometimes required to be

'hinoorporated in the reports. The object of making adverse
-;"remarks is tc assess on merlt and performance of officer
-concerned so as to grade him in various categories as

v--h !outstandlng » " 'very good', ‘'gcod’, ‘satisfactory* etc. for
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. ¥
' Which the review;ng or accepting authority have to act fairly
-anduobgectively in assessing the character and performance

of the officer. Therefore..in our opinion annual confidential

renort refléﬁts thb entire service records and there 1s nothlng

o

wrong. on the part. of the Selection Committee to consider only

the AQRs for the purpose of making an. overalI’relataveaassesstN%ﬂ

o

— _.\

T
ment of the officers«and grading them-on: such,assessmeht ‘TE““‘r\

\_v

has been helﬁ by the °upreme Court in- State of U.P. and another
vs. Ved ‘Pal Singh and another reported in (1997) 3 SCC 483 that
1t is necessary to record the confidential report ooJectively
and dlspassionately with a leformative purpose to enable the
public servant to reform himself to improve quallty of the

-_service and efflciency of the admlnistration and malntenance
of dlsc1p11ne in serv;ce. Ccnfidentlal reports placed on S
record in the said case did disclose auch deleterious tendency
in wrltlng the confidential reports.
15. S In the present case’ the learned counsel for the appli=
cants‘however; céhld not show any instance which demonstrates
derellctlon of duties in writing ACRs. The ACRs are written

by reporting offlcer on the basis of the materials either
placed by the offlcer himself or from other service reccrds.

+ These are scrutlnlsed and verified by the reviewmng offlcer

and the acceptlng offlcer. Therefore. we are of the Opinlon
that assessment of the offlcers made by the Selection Ccmmittee
cn the basis of the ACRs and subsequent gradation on such

x assessment. fulfil the requirement of Regulation S of the said
'Regulation 1955‘. Mr Bhattacharyya had- also drawn our attentlon
to the fact that the Selecticn Committee unreasoncbly and
unfairly put Sri Sailendra Nath Talukdar an eliglble candidate
for the Sald year 1n sl «No.6 even thcugh he received Pollce

Medal in 1993. awarded by the President of- India for meritoriou<

e B o conta..12
A L Ceentda $200
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| SerVice'on the Republic Day, 1993. This Was,‘according to Mr

Cy

- 12 =~

'Bhattacharyyét no lkss an achievement and the officers whose

“uame appeared in the select 1ist from sl No.l to 5 did¢ not have

such distinction 1n their service carrier. In spite of that

Sri Talukdar was put at the bottom. Mr Bhattacharyya also

e

Ty e

M
submitted had thlsdspectlxuniconsidered the selection would -

——

\‘_ e

\
zhave been su?ely differente- We . have already said that the

'ACRs are written after taking lntC ccnsideration of all the

achlevements ot the officer and his draw backs. In cur opinion

the ACR of reSpondent No.6 was also written by the concerned

: officers after takinq all intc consideration. While making the

ssessment those facts had also been conSidered Unless sonething

1s shown that thcsd were not taken into consideration in writing

. ACRs. it is diffidult for this Tribunal to hold that ACRs were"

not prOperly written. BeSioes. the entries made in the ACRs
were never under challenge. The learned counsel for the applicant

could not show anything in this regard The Selection Committee

'is an expert body ‘and this body kncws how to-make the assessment.

This Tribunal. in our Opinion)is not competent to interfere

'WIth the decision of the Selection Committee in making the

assessment and subsequent gradation unless there is something

patently wrong on the face of it. As we do nct £ind anything

in this regard we are not inclined tc interfere with the decisiol
of the Selecticn committee in respect cf placement of the -
successful candidates. Mr Bhattacharyya further brought to our

notice of a photoc0py cf the Meghalaya Engineering (Public works

Serv1ce Rules 1995 by way cf illustraticn and p01nted out how

to prepare the select list. Ne £ind no force in this argument in-

as-much as the analogy is not at all applicable. Learned counse

also challenged the dec1sion of the Selecticn Committee on other

'counts. According to him the decision of the Selecticn Committee

VRt F *, -I..,x‘v
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sufferredfrom two ma jor irregularities as a result of Wthh
the deCiSion cf the Selection Committee in making the select .
list was not fairrand reasonable‘ on the contrary it only

had
demonstrated that, itLacted arbitrarily and unfairly. therefore,

e ~~-.1t-~violated—t—he prov151on of Article 14 of the ConstitutiOn.

1 He -also submitted that ‘Sri Birendra Kumar Hazarika, a selected>
candidate was not an eligible person for selection in-as-much
as he Was overaged at the relevant time. Sri Hazarika crossed
the age of 54. yeafs on, the first day of April 1996 i.e. the’
date of - conSideraticn of the candidates, as required under the
prOVision of Regulation 5(3) of the Regulation 1955. while ;
making this suomLSSion he had drawn our attention to: sub-regula-
tion 3 of Regulation 5 of 1055 Regulation. As per ‘the prOVision

_of the said Reguihtion a candidate must not attain the age of
54 years on the first cay of April of the year in which it meets
We quote the relevant portiOn of Regulation 5(3) as under s |

| ""Regulation 5(3): The Conmittee shall not
“consider the cases of the Member of the
 state Police Service who have attained
the age of 54 years on. the first day. of
April of the year in which it meets."
However,. asvperlthe proviso to sub-regulation 3 of Régulation_s

'a'mémber of the State Police Service whose'name~appéaiedin the
select 1ist in force immediately be fore the date of the meeting
of the Committee shall be consioered for incluSion in the fresh
list. to be prepared by the Committee. even if he has in the

: meanwhile attained the age of 54 years. The second provrso
hOWever‘says that agmember cf the State Police.Service who has
;attained7the age of fifty-four years on the first day of :M

:r ,JanUary;of_the year in which the.Committeelmeets shall]be:

: considered by the Committee if.he was eligible’for'considera-

tion on the first day of’ April of the year or of any of the

years immediately preceeding the year in’ which such meeting Mac

AN 6N L L
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"7fheld but coulﬁ not Ee consxdered as no meeting of the Commlttee'

'ffwa‘:held durlng Shkn preceeding year or years. Relylng on- thls .

":7r'prov131on Mr Bhattacharyya submltted that admlttedly Ar Hazarlka:

- e

had reached the age of 54 years. Therefore, hlS case Was wronglyy

' p:"considered aﬁd seldbted ThlS 1s a very serlous allega"

jfa very lmpor'ant p01nt However. this polnt was not taken 1n the'

ﬁ-of Indla dl"not ile any wrltten statement " The Unlon PUbllC
_FfServxce Commisslon however, filed written statement As thls

”f:point was not taken there could not be any reply. This : lS -a

?‘al{aSpect The appllcants ought to have taken thlS point

V¢ished?pr1nc1p1e of law is that nothlng should be 1ooke
Al_into unless pleaded A plea not ralsed in- the petitlon or in the
';'rejoinder should not ‘be taken into c0nslderatlon. In ‘M S.M.

- _*‘lsr;arma vs. sri Krishnc Slnha and others reported in A.I.R 1959

.C 395 the Supreme Court dlsallowed a new p01nt to be raised

S

f”nin case of a blas by the Chief Mlnlster. It observed :':

"The case of blas of a Chlef Minister(respon--
“dent No.2) has not been made 'in any way- in
the. petltlcn and have raised’ tlis question_
_for the defence of those which’ were: not
_ mentioned in the petition but were put forth
- in. the rejoinder to which the respondents
ﬂ_had nc Opoortunlty to reply."

nhanother de0151on Dr R K S.Chauhan and another VS o

.:;'

State of U P. and others reported in. 1995 Supp (3) S.C.C 688

aiSo'depricated the practlce of con51dering a plea not taken.,;

~ deg
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The Court observed :

‘"We are, therefore, cf the 0pinion that the
High Court fell into an error in making
dut a case which was nct pleaded by the .
dnsuccessful candidates in the application

- filed before the Tribunal and which it

__-appears was made out. for<theiﬁi£§t&time _

" by the ngh Court's “Even when the matter ———

.. Was pending before the High Court. the '
insuccessful candidates .never sought
“leaye .to amend their application and.

ihclude this plea. The appellants as well
_;Js the State, therefore, had hardly any
_ o “FOpportunity to place their pcint of view
e C : in that behalf. e are,.therefore, of the
' S . - ‘opinidn that the said ground on which the
. High Court quashed the selection cannot
be allowed to stand."

l

vAgain in Additional Distriét Magistrate (City) Agra vs. Prabha-
kar Cliaturvedi and another reported in (1996) 2 SCC 12 the
" sﬁpgéme Court observed thus :

®...ee. I £find that the order of the High.
Court cannot be sustained. So far as non-
supply of Enquiry Cfficer's report is.
concerned it has to be kept in view that
no such ccntention was raised in the writ
petition ‘before the High Court. The' figh
_ “iCourt hasé noted this aspect. Nothing coul&
o e : be pointed out to us by learned counsel
N ' ' for the respondents to controvert this
observation of the High Court. whether
the pleadings in the- writ petition should
be treated as pleadings in a suit or not
is not relevant for deciding this question."

'Similar view was ‘taken by the Supreme Court in The Chancellor
© and anothér vsL Dr ViJayanda Kar and. others reported in {1994)

1 S.C.C 169. In the said decision the Supreme Court_held 8

"Facts not pleaded in the yritfpetitionpp
should not be taken intc consideratiOn."

,'In View of the above we are of opinion that the Tribunal shoulc
refrain from making .an enquiry regarding the allegation brough1
‘the applicants. Even assuming that such conSideration is permi-
| _ss1ble._on perusal of the record we do not find anything to
1ndicate that he ‘was overaged This fact ought to have beéen |
pleaded giving the opportunlty to ‘the other side to controvert

.‘»é 4.\... E
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if necessary. Therefore. we are~unable7to'acceptfthéJSubmisgio

.1rf8ha tacharyya. Be81des ‘the learned counsel submitted

rd_9 Learned counsel

‘falso submitted ‘that” the ACRs of the applicants were down graded

'?SWitho“t:recording any reasons and thereby deprived them of"

_p rtu_ity for promotion alongwrth other 51x seaectees.
Li{This. positively violated the mandate of Article 16. If down-i¢.
“”gradation of the ACRs of the applicants were not taken into
v{fconsideration by the Selection Committee, assessment of their
.1V“§merits by the Selection Committee would have certainly been
'*different. Therefore. the Select List -of 1996 was’ liable to be
h-;;setlaside and quashed.v::5
o Tﬂd.' The 1earned counsel aopearing on behalf of applicants
.?;in O.A Nos. 82/97 83/97 84/97 and 87/97 also submitted that.

V’*j;hfdown gradation entries had|been made in’ the ACRs Without

’;”recording the reasons. HOWever. on’ thlS point, learned counsel

did{not place before us any rule requiring ‘the reasons to- be

ecorded;fses{des this p01nt was never urged before this
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?Tribunal in the applications as well as in. the rejoinders.:As

this point was not taken the other Slde had no Opportunity to
'Lrefute the same . Therefore, the Tribunal is not to, consider suchf
""" ground In'viéw’ef the above we. do not find that the Selection

aking the selection committed any irregularity

ﬁ’or illegalityirequiring interference.,It was also argued that

. th entire action of the " Selection Committee in making the

Wselection was arbitra._ﬁiunfair and unreasonable. It is a settled

3princ1ple of law tAat r any administrative action which 1S taken

"*fin an arbitrary manner cannot sustain in law, The Apex Court in
'7very many cases have held that every administrative action must.
be informed of reason and if the acticn. is not reasonable it
cannot be fair and unfair action is liable to be struck down.'
'”In this connection learned counsel had drawn.our attention to
1‘a decision of Kingis Bench DlVlSlon, Pilling vs.,Abergele u. D.C.'

“;*"hfng on the said. dec1s10n he urged that any action taken ;Q‘

‘o ;be sustained In the said deciSion"

» ."Chief Justice observed thus . :

Ml I have always understood the law to be
that where a- duty to hear and ‘determine “ai
uquuestion is conferred cn a local authority‘
" and ‘the,reasons which show that theéy have & =
‘taken into account . matters which they ought o _
'~ "not to have takea into account or-hive PR
. failed to take into acecount matters: Wthh
they ought to have taken into" account, Sehes
- eéurt to whom an appeal lies ought to allow_‘jff
an appeal. « « ¢ " . '

'f.The observation of Lord Goddard is well establishcd prinCiple‘
:QOf 1aw. There is no diSpute about it But in-the present case
- we G do not find any relevance inwaemuckas the - applicants could .
_'not bring to our notice anything which would show that the t:
Selection Committee had taken into consideraticn of somé. matters
7;whicruwe5enot required to take into conSideration or for that

f. the Committee took into conSideratiOn certain extraneous matter.




It was further argued that there was a. total non_aop'

rt of the Committee in not taking 1nto

i;catio*iof mind on the pa

n“certain relevant factors which ought to have been

ftgo

ol cons1deratlon. His first contention was that 1ne11g1-

1 ékrendra Kumar Hazarika was "ut 1n serial No.S

—~— .

list who ‘was overaged on the date of selection

ng: of Regulation 5(3). He . further

roviso to the said Regulation was: not at~allx-

of the case. Shri

facts and Circumstances

,he age of 54 years 10 months in April, 1997

as‘much overaged, he ought not to have

'fforfpromotion to -IPS under Regulation 5(3)

:he'seiecticn Comnittee ‘had acted in violation of

’hsgdf*RegulationJS(B)r he entire dec1sion

”dxtherefore the v

%iSelection must 90-'Léarﬁédfébﬁnéélféis¢ia?g?ea'thaththe Selectic
nto con51deration

'Committee while making the ‘selection took i

”somefextraneous matter and therefore the action cannot be

have already 1ndicated that the point of over age

Jl taken 1n the pleadings. there was nothing in the record

ve;already indicated herein before. Therefore, we are

ounsel that-'

cept the subm1551cn of the 1earned c

Point No. (3)

The applicants in these Criginal AppliCatlons No. 82/97.

T3/97 84/97 and 87/97 have challenged the action of the"

ittee also on the ground that the action of " tnef

Selection Comm

lection Committee sufferred from the vice of malice both inf

Ean be malice in fact when action is

law and facto The
1"n authority uith the sole purpose to v

good faith. personal bias.:7

ictimise a’ __j




'“grudge.-obliﬁue of imprOper motive oOr ulterior purpose%fThe o
;giadmi?istratiVe action must be said to be done in good faith.
"An act done honestly is. deemed to have been done in good faith.-,

- An administrative authority must, therefore. act in a’ bonafide

fmanner”and'should never act for ‘an. imprOper motive or. ulterior

—

purposes or- bontfiry to the requirements of the statue. on' ‘the
9““"”"~”basi”“of the"circumstances not’ contemplated by lawv or improper-
‘ly—exerCised discretion to achieve some ulterior purpose.zThe.

-‘determination of a plea of mala fide involves two questions.
'namely. (i) whether there is a personal bias ‘or an obligue
’motive. “and’ (ii) Whether ‘the administrative action is contrary
'to the - obJects, requirements and’ conditions of a valid exercise
-of administrative power. But then the plea of mala.fide must

‘not .omly be takeh but also be proved such action may e

"Tinferred £¢bm the: facts and Circumstances of a case. Mere

~orvaivague or bald statement is not enough. ¢ must
-edfeither by admitted or proved facts ..If it is

: established that the action has been taken mala fide for any
‘fsuCH'GOnSideratﬁ&ns or by fraud on. power or- colourable exerCise
'gof pOWer. ‘ft must be struck down .~ Administrative authority
f{has wide disc¢retion in taking a decision. But then. power to
J:act in discretion is not power to act ad-arbitrarium. It is:
'”_not a deSpotic power, ‘nor hedged With arbitrariness. If done

it brings the. authority concerned in conflict with 1aw. When

'”;the pOWer is exercised mala fide it undoubtedly gets vitiated

il R it e —

A;by colourable exercise of power.l
From the records ‘we ‘do not find anything that the belec-

v:tion Committee had done something for - oblique purpose.Therefore

"we do not find any malice of fact- in making the selection.

{17-_ Learned counsel also submitted ‘that in the present case’

thenaction,of,the.Selection Committee sufferred from the vice

S e eoRtAau20L
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‘eﬁfe>matter not-at'all relevant or take

”H;‘the same passagej: N

"5ofimalice in law. kalice in 1aw could be inferred from doing

-fT!~act inteutionally Without any Just cause or excuse

ﬁigithout there being reasonable relation to the purpose of
. of sbatutory power.Nhen sone wrong is: done or

ctéﬁ by the action of an authority in contraven—‘

_r”visions of law it can be said to be—malice~in l
nnot be ‘sustainedv—an—authority—i .ﬁééigz'
rson contrary to law would be. guilty of
ly_when a discretionary pQWer~isgconferreé
J'bylan authority in ‘a’ proper manner. If

]imprOperly such action cannot sustain.

n Without application of ‘mind it can also
Similarly while

"ome"extraneousmr

into con ideration which

,uis absolutely irrelevant there is. malice in lawe. Similarly a h

ity-actuated by a mistaken plea in thefexigencies

ideration. such mistake

hh;plea said to have been dOne in bad faith. Such action shall

"_Esuffer from the Vice of malice. Learned counsel Mr A.K.Bhatta-

"-‘charyya had in this. connection drawn our attention to a’

:5:passage from de Smith s famous Treatise, namely.,'JudiCial -

.ReView of Administrative Action, Fourth Edition'. We quote

"The influence of extraneous matters: Wlll be
“manifest if they have led the autherity to
-~ . make.an order that is invalid ex=facie,: or .
"if. the authority has. set them out as reasons
 for its order or has otherwise admitted = .
- 'their influence. In other cases, the’ courts‘
must. determine whether their’ influence: s .
o v Literbe inferred. ‘from the surrounding circum-
i _m,,i;,stances._If the influence or “irrelevant :
“mmlo U0 gictors.is .established, it does not appear = -
to be necessary to prove that” they were: the
"sole or even “the  dominant influence; it C
~ seems to be enough to prove-that: their
influence was substantial.”

e L &



By pointing out to this passage of the Book nr Bhattacharyya

tried to show that if. the administrative action is taken by
taking into consideration of some extraneous matter such B
action must be invalid. The influence of extraneous matter
has to be inferred from the surrounding c1rcumstances.—1f the
influence of" irrelevant and- extraneous factors are established

Sin taking ‘the decision’ it lS not necessary to'prove that they

o are,the sole or even “dominant 1nfluence in taking such action.

The dec131on ‘taken in. Pilling vs. Abergele U.D.C was: noticed
with approval by the Supreme Court in the case of Smt S.R.
venkataraman vs. Union of India & Ors. reported in ATR 1979

SC 49.“In the said ‘case quoting a passage from Shearer vs.

Shields (1914) Appeal Case 808 observed that "malice in. its

1ega1 sense means ‘malice such as may be assumed: from’ the

doing of a wrongful act intenticnally but without Just cause

or excuse. or for want of reasonable or probable cause.“ The

ourt further held that "if a discretionary power has

“**béan~éxersibed~£ér:an unauthorised purpose, it'is.qenerallyv

immaterial whether its repositoryywas acting'in;gOOdnfaith'or

“*wiﬁ“had‘faith:";The Supreme Court also approved ﬁh@-?iéwiﬁékén'

by Chief ‘Justice Lord Goddard in Pilling VS Abergele -Urban

District Céuncil (1950) 1 KB 636 that "where a duty to deter-

'{"mine>a*question is concerned on an authority which state =~

their reasons for the deciSion. and the reasons which they _

BE state ‘show that they have taken into account matters which :

they ought not to- have taken into account. -or that they have
failed to- take matters into account which they ought to haVe

taken into account “the court to which an. appeal lies ;éan @and

' ought ‘to ‘adjudicate on the ‘matter .™ In-the said decision the

apex Court further held thus :

. . . .°that there will be an error of fact.
when  a public body is prOmpted by-a mistaken

Sl eawwm e W, el
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Helief in the existence of a non—existing fact'
. or.circumstance’s This is 8o clearly 'reasona-
,»wo*”fle that what- is done under- such*a mistakeén =

2 pelief might almost be said to have been doneiﬁ;s
. dn'bad ‘faith; and in actual experience,:and as -
: ngs'go, these may well be said to run-into

e another."p

m the above deClSlOn it is clear that a malice'h
nactiOn by taking 1nto irrelevant or extraneousi

toﬁtake irrelevant matter or ta en contrary

edﬁrule. If- such- action 1S'taken»\the authority=

fdo;not find ahything that in such cases rea”_nsvare:to»be,

recordea. Mr Bhattacharyya had also drawn our attention to the

“dar was the holder of Indian Police Medal in z

l993 and Sri Debendra Nath Hazarika was a- holder of outstanding

serVice Gold Medal “We have already said that while writing

. to be .. .
N the AﬁRs it isépresumed unless otherWise proved everything

'u*taken into con51deration and after taking into considera-»

di“the ACRs had ‘béen written and at _this- stage this cannot

3*5-fmatter of challenge. Mr Bhattacharyya further
t be some record The record must ;
indicate the reasons for making the: selection. we do not find

ny’force on the submission of Mr Bhattacharyya in this regard

twe have al‘“:dy indicated that plea of malice no: {only to-

&

fbe pleaded butf o'be proved. We do not find anything of this'n

;nd in'the present applications. It is well known that the G



;Sel ction Committee is a body of expert and no’ Court or Tribunal

should take the role of an- expert body.unless there is some—thingf

_ patently wrong. the Court or Tribunal should be slow into interfer

“‘"“"*\in_i

=X with thb Opidlon expressed by the expert in -the absence

of mala flde agalﬁst the expert§_i§ee Neelima Mishra. vs._Dr'

Harindra Kumar Palntle’ AIR 1990 sC 1402) In the ~epresent

— :\-.«,..——-n—'

‘cage ho such thlnq was brought to the notice of the Trlbunal.,

: Therefore. we' are unable to accept the. suonission of Mr

Bhattacharyy&. Théfefore this ground also falls. Mr G‘N Das.
iearned counsel appearing on behalf of respondent No 10 Shri_p
Bania submitted that the appllcants have no vested right to

be promoted to IPS although they have the rlght to be cons;dered
for such prcmotioh The preparation of the select 1ist of -

eliglble ofﬁicers pbelonging to the State police Serv1ce for

_ 14 *
promotlon to Ipszwitnin the purview of the IPS Regulation 1955.

-*He submltted that.therexwas -a duly constituted D. P.C considering

~'f5 }non—inclusion of ‘the names of the applicants

in O.hs No.82/97 -.83/97, 84/97, 87/97 and 136/97 in the select

list could not be called in questiOn by. way of Judic1al rev1ew.y

iHe had also drawn our attention to a deCision of the Apex Court

“g’in Dalpat Abasaheb Solunke & Ors. vs. Dr.B S.MahaJan &. Ors.

i7treported in: (1990) 1 scc 305. In the said decis;on. the apex'

~»?Court held thus 84—

"Yt is needless to emphasxse that 1t is not -
the function of the court'to hear: ‘appeals
over the decisions of the Selection Commi~
tee .and to scrutinize the relative merits
of 'the candidates. wWhether a candidate is

fit for a particular ‘post ‘or -net’ ‘has- to
.be decided by the duly constituted selec~
tion Committee which has the expertise:on.
7 the subject. The court has no.such exper= -
~ tise. The decision of the- Selection “Commi- .
" ttee can be interfered with Only on limited-
grounds. such as illégality or patent:imate<
rial irregularity in the constitution of ..
the Committee or its procedure vitiating
- - the Selection, or proved mala. fides. affec-;
ting the °e1ection etc. It is not disputed

qu‘:Q o o




. that in the present case, the v
-codstituted the Committee in due.c
with the relevant statutes.’ The* Co 2!
 conbisted of experts and it selected-the -
... -Candidates after going. througn all the
. relevant material beforé it. In sitting: in
i appeal over the selection. so6 made and in*
, .| .setting it aside on the. ‘ground of the so- f~f/”*"’
2wl .called comparative merits ‘of=the candidates
ool as<assessedT oy\thg\court. the. ‘High Court -
went wrong and exceedeurnts Jd\Is\Ietion.

also we. hold that the.. éelection Committee was

”d this Committee consists of expert and

wrong 1n deCision making process. It is the dec1sion of. the

‘.uselection L—ommittee. Similarly. resoondent NO « 9 Shri Promod -

e?also submitted that the ‘Tribunal is not a: court of appeal :
:.nd therefore not supposedlto go intc the merit of the AChs
mand quash it on the ground 'that there were: ne- factual basis
of recording the ACRS We: have also- considered the written

' statements of Unlon ct India and Union Public SerVice Commissr
“"ConSidering the entire facts -and. Circumstances of the case‘

-we are of the Opinion'that the learned counsel for the appli-'

‘h;_ cants could not bring to ‘our’ notice anything requiring the

o interference o£ the deciSion of Selection Committee by this

e : D R YDA I ,
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| entltie c get the promotlcn. We are in agreement w1th

“these apbllcants. Their applicaclons shcu]a be allowed.v

ngiy we dlsmissed the appllcatlons Nc.82/97. 83/97

‘8ﬁ797 87/97 and 136/97 and allcw the appllcations No. 52/97.

: 797'and 54/97 with dlrection tc. make app01ntment as per

‘":recommendétlon df the Selectlon Qommittee.c

Considering ‘the entlre facts. and circumstances of

the case ‘We -however, make no order as to costs.

Sd/~ VICE CHAIRRAN
- Sd/- MEMBER .(ADMN).
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