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\_Tddin Ahmed (applicant in: 0.2 .54/97)
Promode Chetia (applicant in 0. A 53/97) _
Rohini Kr. Bania (resoondent N6 .10 in ©iAs 82/97)

Birendra Kr.Hazarika(reSpondent No 11 in Q2o 82/97)

e
[T Sailéndra Nath Talukdar, (apolicant in ©.  Ae 136/97)

__———,.:.. PppC———

gﬁfééin§ga§grie0ed b? the deCision of the Selection Committee

s;submitted representations stating inter alia

!

the. applica

n from the select list was illegal,arbitrary

l:*that their excluSio

and 4t was d@he by non application of mind Similar seve{al

’"representati@ns had also been filed either Jointly or indivi-

Psduﬁilyvny otherlofficer.

‘ther similarly Situated applicants subm;AEéa

“Tabplicationfbe£oréfthis Tribunal The application was registe-'

'ﬁred and numbered as Owhe 288/96. In February 1997 thls Tribunal

directing the Director General of

ﬁposed of: the said C.A.

Assam to diSpose of the representation wif,in 1 month

-

tfand also ‘gave: direction that until such diSposal no one should

'_j'yjﬁ-"lbe appOinted to Ips. Shri Derajuddin Ahmed ’ applicant in O.A.

‘4/97 ‘4Y¥s0: filed Similar anplication claiming promotion ;"

.Ef'jffffwith retrospective erfect and made an. interim prayer not to

d'hAld any selection scheduled to be held in the last week of

f1997 This Triounal on 20 3. 1997 passed order in the iip

;ldlo A. and’ issued notice to the reSpOndents to show cause

fﬁ’fas“to Why interim order as” prayed for should not be granted

55"” Hg" reply to the show cause nftice the responden

“‘,?were oirected

ﬁﬂpromotion to IPS in the year 1996.




5. Shri AJlt Kumar Das, applicant in C.A. 52/97 1n ‘his

appllcation has stated that in the list prepared by the Seléction

-'Commlttee constltuted in the year 1996, hls name appeared An”

S1.Nc.1 and-therefore he had every reason to expect promotion

*wwf~~mtow&pSwMHe-thelefore clalms for a direction\to the respondents;r

LT

to promote him to the IPS cadre “with retrOSpectlve effect.‘

slmilarly Shrl promode Chetla, applicant in L,A.53/97'claims'1

"that his name appeared in Sl.No.3 of the select 1ist and the

name:of bhrl DeraJuddln ahmed, appllcant in ClA. 54/97 appeared
in Sl;NOaZ of_the select 1ist'. He has also made simllar prayer

to direct the respondents tc promote the applicants to the IPS

_cadre W1th retrospective effect. The other applicants namely,

applicants in C.A.No.82/°7, 83/97, 84/97, 87/97 and 136/97 have

challenged the select list and ‘pray for settlng aside the said

Select list.

6. cne various dates all the above applications were admitted.
eandln due course resoondents had entered appearance . In O.A.
d;-No.52/97. 53/97, 54/97 and 136/07 only the second respondent,

'Vnamely, the Unlon Publlc Service Commission have filed their

:wrltten statements. All the ‘written statements ‘are similar‘in

nature._In OsA. 82/97, the Union Public Service Commission,

' respondent No.l and jprivate respondents No.7, 8;‘9-and'10 have

filed written statements. Similarly in 0.7 .83/97 only respon-

dents No.7. g8 and 9 have flled written statements. In O. A;87/97
Unlon of Indla and the prlvate respondents viz. promode Chetla
and Rohlni Kumar Bania have flled written statements.

7. | Heard learned counsel shri A.K. Bhattacharyya appearlng

on behalf of the app11Cants in 0.A.82/97, 83/97, 84/97 and

7ﬂ:87/97. Mr. B.K Sharma.learned counsel for the applicants in

C.h. 52/97. 53/97 and 54/97 Mr p.prasad, learned counsel for

;gthe applicant in 0.A.136/97, Mr S.Ali, learned: Sr.c.G s.C, Dr

o s s e T e o 2 2




nior Gove rn_me'fi:t AdVOC

:'Sarma, 1earned Addl.c.o S.C.._Mr B.K

/h;iDas also appeared On benalf of respondents No.i}fé{iﬁﬁq

'Eﬁf°82/97; 83/975 84/94 and 87/97. ; ST ’uﬂh i;iié_f-“

Mr A ﬁ Bhattacharyya submitted before us that Selettio )

y the eligible
otficers 1n various grades, namely. “Outstanding“"“very Good“‘*r——

:-"Good" and “ﬁnfit“ on the bas;s of the entire service.récofds

;iincluding tﬁose ﬁ&t included in the ACRs. Learned counsel .

| n‘further submitted that s |

| (a) it was not enough for the Selection Committee toi-l

' ake the selectioh and classify ‘the ‘6Eficers 4n various

v;{f?grading on the baéis of the ACRS only,

- | (b) the facts and circumstances of the present case

”amptly showed that selection conmittee ‘while: making the ﬂ“

‘ fselection had sufferred from the vice of malice in law and

' 'abl‘:totbe setéa'ide

o .yby“this Tribuna n exer isé”of the power of - Judicial neview
‘hand.; o o |

S (c) in the present caée*théVSeiection'COmmitteegWhile.

"imaking the ‘selection did not act fairlY and rea5®nab1Y in

;Qlip,eparing the select list as. it had- violated the provisions

;f:4of Article 14. 16 and 21 of the Constitution.f‘
|

'harma, learned counsel for the applicants 1n

j9.“ ML B.

'Vf;o.A.No 52/97 53/97 and 54/97 on the other hand submitted that

“ﬁthe appllcations filed by the aoplicants ‘in O.A.No 82/97,

: #83/97. 84/97 87/97 and 136/97 did. fiot . merit any con51deration

.....

';and were liable to be dismissed summarily. 'He also submitted
that the aDpli.ants suppressed the material facts in-as—much

f as 0. A.No.288/96 was flled by Nawab Imdad Hussain an

1 the applicant in ‘0.5 .NO. 82/97
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of by this Tribunal by order dated 28.2.1997 withfa direction

.ﬂito diSpose of the representation submitted. by the Said

e,

:fdapplicants; in the representation only pOint urged upon was
”?rregardlng the senibrity and nc other ground was taken in that
1_0 A. 288/96 Therefore, the other grounds taken in-the present
—M?jfapplications were barred by the principles of constructive
'res Judicata.'It was p01nted out that the ground: taken in the
.u"o.A. filed ln 1996 was that Shri AJit Kumar Das and DeraJuddin
‘ Ahmed.'applfcanté in 0.r.52/97 and 54/97, were Junior to the’
T?appliCants was" untenable in law,in-as-much as thn seniorlty
hi~had never been a criterion for selection to the IPS: the
'seniority comes to play only when merits were equal Besides,
.'_1n the applicatibns new grounds had been raised According to
‘;;'Mr Sharma the Adés reflect the achievements and performances
lfof an orficer and there cannot be any fresh consideration in:
.}reSpect of medal, award, letters of appreciation received. by '
}'the offmcers. 1f these things were required to be taken into'

“fdaccount a&ein thbre would be double’ appreciation which was.

“never contemplated by the relevant rules._This position had

':fbeen made clear in C.A. 136/97. According to the learned counsel :

E’this Was not the criterlon of selection. The arguments advancedv.

by the learned counsel for the said applicants were absolutely

‘frfalacious ‘and not - tenable. The learned ccunsel submitted that
i:it was done in accordance with law and relevant rulesvafter
'*ftaking 1nto ‘consideration of all the relevant facts and on -
::perusal of the -ACRs and making the gradings as required. )

*'_Learned counsel further submitted that the action of the

lection Committee can be reviewed by this Tribunal cnly in

“~ECase of any error in decision making process and not the
;ﬁe}fdecision ‘as. the Tribunal was not. Sittlng as a Court of appeal.

1lf'The counsel appearlng cn behalf of the reSDondents No.l to 6

oy
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alpo’scpported the deClSiOn of the Sele

points fall for determln _;»tlon B

(1) Wﬂéther ‘the present apolications dre hlt by the*'j
principies of constructive res judicata ? "

(2) wﬁdther khe decxslon of the Selection Committee in;ﬁ

’making {He selectlon was. . just and prOper and

whether the actlon of the Selection Committee is

arbitrary, unialr and unreasonable ‘and :

?on Committee

hT”Q;wiJ'Q}'J*” i fserv1oes Act 1951 Was: enacted under the

"""provisions of Article 312 of the Constitution o regulate

R rman 27 vty £ pa s & 2

"p lice Scrvice (Recrultment) Rules” 1954 ¢ The Assan PoliCe

Service Rules 1966 Was made 1n exercise of powers conferre ﬁby

“the- proviso to Articlc 309 of the Gonstitution of Indiao

"olnt No (1)

Principle of res judicata being founded on a gene;al;*:

ff'princ1ples of law. it applies outside the provision

n‘ll of theJCPC. This’principle s aimed at achieving";ef-
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' flhaiity in the litlgatlon Constructive res judicata is a-

Spe01al and artifitial form of res judicata. EXplanation-IV of

3

"_Sectlon 11° of the CPC has dealt with the prov151ons of gonstruc- -
.+1ve res Judlcata. In an approprlate case. the principle of

o constructlve res judicata may also. be applicableaeven thonnh

in suech cas¥ cpc. ks not applicable. Thls rule can be sald to

be a techni®al bubt the basis on which the said rule rests is

.
o

'vfoﬁnded?oh;consideration of public policy. The general prlnciple

of Tes judicata bars retrial on a particular 1ssue which has

Vbeen flnally decided «in an earlier suit or proceeding where the

issues and ﬁartiéé in the subsecuent SUlt is substantially same .

~The ccnstructlve res judicata covers the area where there is

no flnal cec151on on a particular issue as nc such issue: was

ralsed 1n the earlier dec1s1on. But then the pr1nc1ple ct

4construct1ve resljudlcata is avallable if the. géneral provisions

of res judlceta aﬁe fulfilled. 1t means that when a matter is
decided flnally then only the principle cf res Judlcata is
eppllcable. In the absence cf such final decision. the question
of;const;uctive-rés Jjudicata does not arise.' |

11. Infthe’pfe$Ent case the earlier 0.A. 298/96 was disposed

of by this Tribunal with a directicn to con51der the replesen-

tations earlier’ fllea. In fact nc question was decided in the

said case by this Tribunal. Therefcre, the principle cf res

‘judicata is not applicable in the present case not to speak

of ccnstructive res Jjudicata.

'12. point No. (2)

Under sub=-rule(1) of Rule 9 of the-Indian Police Service

(ReCruitment) Rules, 1954, the Central Government have made

ARegulation knOWn as Indian Police’ Service (AppClntment by

.Promctlon) Regulations. 1955 (for short "the Regulation 1955n),

A;Regulatlon 3 of the said . Regulaticn provides fcr constitutlon
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tion=each ommittee shall ordinarily- meet at intervals ndtpfl

Y T T

exceeding one year and prepare a 11;t~;r'éuchymeﬁber53efﬁtﬁéxf
State Police Service, as held by them to. be: sﬁ‘iﬁﬁé‘ﬁ'é‘*7‘f’b‘::~~-—-rs; _~
promotion to the service. The number of members.of the:State
Police~8ervié@ tbjﬁe included in the 1list ehall be»caiculétea_

as the ‘number of substantive vacancies anticipated in the

al
g &

courSe of the period of 12 months, commencing from. the date

of preparation of the list, -in the. .posts. available for .them

PR

L i

under Rule 9 cf the RecruitmenﬁrRulesgﬁlﬁs ﬁkéntyjpérﬁbédtjefff

_such number or two whichever is. greater:. The Committee shall _°._ -

4 s o hrerey
e —

consider for inclusion 4in the said.list,.tﬁe-cases of memberé:
of the State police Service in the order of seniority in that
'serv1ce of a number whlch is equal to three times the numbsr
referred«to inzsub-regubatlon(l)..However, such restriction

is not applrc;tle in respect of a State where the total number
of eligible officers is less than three—times»the maximum
permissible size of the Select List and in° such a case the\
'Committee shall consider all the eligible’ officer3e>Under»sub- )
"régulatiOn 3 of Regulation 5 the Committee is-debarrédwfrom T
‘considering the case cf the members of the State PoliceﬁSéfwice:
who-have attained the age of 54 years on the firstAdéy'eff"
-April of the year in which it meets provided :that :a member’6f57
the State‘Police Service whose name appeanaiiﬁ-the-SeIeet«Listri

in force immediately before the date of the meetihg of the

2y

Committee shall be considered for inclusion-in the Eresh list, * f
to be prepared by the Committee, even if he has in the mean-
while attained the age of 54 years. The Selection.Committee“"ff'

then shall proceed to consider the case of each'eligible

e
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records and then grade them as ‘Outstandlng‘.glvervhgoodg,hgiﬂ

'}'Good' or !Unfit'

;ﬁ;;B_:fﬁr;;lagv In_the: present case “the. Selection Commlttee made the

"

gradation éfter Making an .assessment on the basis“of ACRS.
'J%~~¥-cr‘~3ut then what is the meaning of service records, does it mean.h
| ﬁ-:ﬁthe;AGRs alone~or-something,else.-Learned counsel for‘thef.
'egﬁspéiidants;ngo;A.82/97, 83/97, 84/97 and 87/97 Mr,shéttacharyyaf;
;iSubmitted thatQSérvice‘records would not mean ACRs alone. E
ﬂ“ThisfeiﬁfessﬁonfﬁserVice records' would“also-inCludé-other
relevant records Wthh might -indicate the officer's achievementvfﬁ
or- failure in the discharge cf hls duties. Therefore. apart

from the ACRs such other records should also be looked 1nto. _

Failure to con51der those -other: records woulo vitiate the

entire seleCtion proceedings. Any selection list so prepared

<-would be 1llega1 and invalid. w.t;ﬁ._r. SRR
i'.._ ) _-_4514,” It is well established that Annual Confidential reports B
i ~r-‘75 arevprepared on:an overall assessment of the .officers of a

g o particular grade for which such reports,areqwrittenwiThet“
competent~authority. reviewing authority and the accepting'
i_{ 'bviiif'authority'are to act fairly and objectively.in;shoming<theL
;i. ‘ ' character. integrity and performance of the ‘incumbents. Vhile

making the assessment those authorities are required to take

1nto conSideration of the entire service records of the officer.<a
. Besides his personal knowledge regarding integrity and other-
~wwise also required to be considered at the time of writing of
the ACRs. Adverse remarks are also. sometimes required to be.
incorporated in’ the reoorts. The obJect of making adverse
remarks “is to assess on: merit and performance of.. officer
;concerned;so_as-to grade him in various categories as

.- Youtstanding', “'Very good, ‘good', ‘'satisfactory' etc. for -

TR
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WHich the revieWing or accepting authority have to act fairly
and obJectively in assessing the character and performance
Vof the officer. Therefore.‘in our Oplnlon annual confidential

renort reflects the entlre serv1ce'records and there 15 nothlng

wrong on thé part of the Selection Committee=to'consider onlyv

the ACRs for" the. phrpose of making an overalI“reIataveaassess-

TR —
ment of the offlc\rsxang\grading them .on_suc such assessmeT Tt S

has been held oy the Supreme Court in State of U P..and another
;vs. ved Pal Singh . and another reported in (1997) 3 SCC 483 that |
it is necessery td record the confldential report ooJectively |
and dispassionately with a xeformative purpose to enable the
public servant to reform himself to improve- quality of the
service and efficiency of the administration and maintenance
of disc1p11ne in SerVice. Ccnfidential reports placed on -
record in the said case did disclose such deleterious’ tendency
~in writing the confidential reports. ' B _ <
'4~;t§;¢319 In~the present case. the 1earned counsel for the appli--
ﬁcants'however, could not show any 1nstance which demonstrates
derellction of duties in writlng ACRs., The ACRs are wrltten

'by reporting offiCer on the basis of the-materials either

: placed by the- officer himself or from other service records.
These are scrutlnlsed and verified by the review;ng officer
and the accepting officer. Therefore, we are of the opinion

that assessment of the officers made by the Selectlon Ccmmittee

~on. the basis’ of the ACRs and subsequent gradation on such

.assessment. fulfil the requirement of RegulatiOn S of- the said
'Regulation 1955'. Mr Bhattacharyya had also draWn our attentlon
to the fact that the Selecticn Committee unreasonably and .
unfairly put Sri Sailendra Nath Talukdar an eligible candidate
for the Sald year in sl.No.6 even thcugh he received Police’

| Medal in- 1993,Vawarded by the president of India for meritoriousf

L o—

R O e
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'service on the Republic Day, 1993. This was, according to Mr

- 12 -

Bhattacharyya. no less an achievement and the officers whose

: ?uame appeared in the select Xist from sl No.l to 5 dia not ‘have

M
submitted had thisaspectkx&uiconsidered the selection would-.

vh“have been surely T difterent e We- have already said that the

ﬁACRs are written after taking inte ccnsideraticn of all the -

such distinction in their service Carrier. In splte of that

: Sri Talukdar was put at the bottom. Mr Bhattacharyya also

/\—\_/ s

_‘,.....\~

',achievements ot the officer and his draw backs.,In éur opinion

'»ithe ACR of reSpondent No.6 was also written by the’ concerned

'"'is an eXpert body and this body kncws how to- make the assessment.__

Hofficers after taking all intc conSideration. While making the:
tassessment those facts had also been con51dered Unless sonething

lS shown that those were not taken into conSideration in writing

ACRs. it is difficult for thlS Tribunal to hold that ACRs were.

”not prOperly written. BeSioes, the entries made in the “ACRs .
_were never under challenge. The 1earned counsel for the applicantf?”

could not show anything in this regard. The Selection Committee

vThis Tribunal. in our Opinion)is not. competent to 1nterfere
~Wlth the deCiSion of the Selection Committee in making the
» assessment and subsequent gradation unless there is something

.patently wrong on the face of it. As we do not £ind anything

in this regard we are not inclined tc interfere with the decision

_ of the Selection Committee in respect cof placement of the

successful candidates. Mr Bhattacharyya further brought to our

notice of a photocopy cf the Meghalaya Engineering (Public worksg.
dSerVice Rules 1995 by way of illustration and p01nted out how
hto prepare the select list. we £ind no force in this argument in-.
4ias-much as the analogy is not at all applicable. Learned ‘counsel
also challenged the dec1s1cn of the Selcction Committee on other

'ccunts. According to him the decision of the Selecticn Committee




the deCiSion of the Selection Committee in making the select

o list was not fair and reasonable;von the contrary it only

r;}» He also submitted that Sri Birendra Kumar Hazarika. ‘a selected

3Tcandidate was not an'eligible person for selection in as~much

‘t;as he Was overaged at:the relevant time. Sri Hazarika crossed

'gthe age of 54 years on the first day of April 1996 i.e. the
;date of conSideration of the candidates. as required under the

'prOVlSion of Regulation 5(3) of the Regulation 1955. while y

wmaking thlS suom1551on he had drawn our attention to sub-regula-'Aj

.Qtion 3 of Regulation 5 of 1055 Regulation; As per the prOVision

.,’of the said Regulation. a candidate must not attain the age of

‘l§~54 years on the first oay of April of the year in which it meets.

'ion of Regulatio 55(3)

- "rRegilat 5(3) The Conmittee shall not

..consider’ the cases of the Merber .. of ° the

.. .State Police Service who have’ attained
the age of 54 years on-the first:
,April of. the year in which it meets LR

'i_}However. as per the prOViso to sub—regulation 3 of- egulation 5

- a member of the State Police Serv;ce whose name appeanﬂiin the

: fselect list in force immediately before the date of the meeting_~l

of the Committee shall be consioered for inclusion in the fresh

:iilist, to be prepared by . the Committee. even if he has in the
1>meanwhile attained the age of 54 years. The second prov1so :
4‘however says that a member of the State Police Service who hoS'
eattained the age of fifty-four years on the first day of _
~2.January of: the year in which the Committee meets shall be-u

:-wconsidered by the Committee if he was eligible for considera- .

gqytion on the first day of.: April of the year or of any of the y

"years immediately preceeding the year in which such meeting.was

e e PAOOTEO LS LN L T




held but could not be considered as no meeting of the Committee

T

was:held during sucn preceeding year or years. Relying on’ this

proviSion Mr Bhattacharyya submitted that admittedly Mr Hazarika-

————

hadmreached the age of 54 years. Therefore._his case Was wrongly,

in a very important pOint However. this pOlnt was ‘not. taken -in the;gx¥

at the time of filing cf the application nor’

itLWas taken_ }aﬁ?treJOinder thereafter. Cnly in the written'a

et

argument this_point was raised Unfortunately in this case Union

of India did not; i,euany written statement " The Union Public

SerVice CommiSSion however,_filed written statement As this'
point was not taken there could not be any reply. This is a.

f::tual aSpect The applicants ought to have taken this pOint

'.m,pleadingsiat*the time of fi;ingai, the applications or U

thereafter by Way of amendment or by filing a reJoinder. We have f%?

perused the record We do not find anything in this regard. Ne

fore&unable to consider this as—pect of the matter.

The'eﬂ.v _ished prlnClple of law is that nothing should be looked;'

into unless pleaded A plea not raised in’ the petition or in- the R
' rejoinder should not be taken into consideration. In ‘MiS.M.
Sharma vs. Sri Krishne Sinha and others reported in A.TW.R 1959

.C 395 the Supreme Court disallOWed a new pOint to be raised

¢

in case of a- bias by the Chief Minister. It observed :

"The case of bias of a Chief Minister(respon—u
‘““dent’ No.2) has not been made in any way- in
. .the petiticn and have raised this question
7. for the defence of those which were mnot .~ -
_jmentioned in the petition but were put- forth
_ - in the rejoinder to which-the reSpondents
ri,had no . Opoortunity to reply."

Again‘in another deClSlon Dr R K S.Chauhan and another V8. - -
SRRt ‘

State of U P. and others reported in. 1995 Supp (3) S.C.C 688

aiSo depricated the practice cf conSidering a plea not taken._:




~_ - 15 -

The Court observed ' ' o -Q%

"We are, therefore, c¢f the Opinion that the
High Ccurt fell into an error in making '
gt a case which was not pleaded by the
dhsuccessful candidates in the application
filed before the Tribunal and which it
» appears was. made out for-thesiigst_time . _
by the -High €ourt. Even when- the matter =~ — - .-
~ was pending before the High Court. the
‘unsuccessful candidates never sought
leave to amend their application. and
-~include this plea. The appellants-as.well
s the State, therefore, had hardly any
?pportunity to place their pcint of view -
h .that behalf. We are,. therefore, of the
Opinion ‘that the said ground on which the
. High Court quashed the selection cannot
‘be allowed to stand."

" Again in Additional District Magistrate (City) Agra vs. Prabha-
ﬁarﬁchaturvedi and another reported in (1996) 2 ScC 12 the
‘“Sup:eme Court observed thus :

",..ceee I £ind that the order of the High
Court cannot be sustained. So far as non-
supply cof Enquiry Cfficer's report is.

- .concerned it has to be kept in view that
no such ccntention:was-raised in the writ
“'etition before the: ngh Court.e The" Bigh ‘
“Court: has -noted this “aspect. Nothing could

be pointed. out to us by learned counsel
for’ the respondents to controvert this
* bbservation of the High Court. whether
‘the pleadings in the writ petition should
~ be treated as pleadings in a suit or not
is not relevant for deciding this- questionmﬁ

"“Similar view was taken by’ the Supreme Court in’ The Chancellor
and-another vs.“Dr Vijayanda Kar andaother5~reported¢in {1994) _p
"1 5.C.C° 169+ In the satd decision the Supreme Courtiheld s

"Facts not pleaded in the Writ petition
should not be taken intc consideration.

liIn view of the above we are- of Opinion that the Tribunal should
'.refrain from making an enquiry regarding the allegation brought h
; the applicants. Even assumlng that such con51deration is permi-‘
' jssible. on perusal of the record we do not find anythino tc
9:>1ndicate that he. ‘was overaged This fact ought to have been

pleaded giVing the opportunlty to the other side to controvert

e _-:mmnn3q-.;l..;»$):i_ AP
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Af necessary. Therefore. we are. unable to accept the submlssi_p

$tacharyya. Be51des the learned counsel submitted

officer had a blemlsh carrler.j-aid Hazarlka was

serv1ce on 10.7 1987 after he was found’ guilty j

1on”ofchnqu1ry in a matter of death ‘of ‘one" Subhashf;*@i

ar¢W1th'officers-who were not gullty by any

’talnted ‘of ficer -ought not-to have bcen treated

opp rt ity for promotion alongw;th other six selectees.j

j‘positively violated the mandate of Article 16. Tf down-*_A1

”7”fgradatlon of “the - ACRs Of the applicants were net ‘taken into
'flconsideratlcn by the ‘Selection Committee, assessment of their ]

eritSMby the Sel~ctlon cémmittee would have certainly been

3ﬁd1ffetent¢ Therefore.Athe Select List of 1°96 was. llable to be ,;{

-;jset‘aside and quashed.
The learned counsel appearing on behalf of appllcants

A5in'O,A Nos. 82/97. 83/97. 84/97 and 87/97 also submitted that -

g the reasons._However. on’ thlS point. learned counsel

reco din




'ufcannot be fair and unfair action is liable to be struck down.-

”~§;Re1ying on. the said decision he urged that any action takenzl“

_»'the Committee took into conSideration certain extraneous matter.

: q‘,7 .

.fTribunal in the applications as well. as in the rejoinders.gAs

point was not taken the. other side had no opportun:”“"

”“refute the! same . Therefocre, the Tribunal is not. to consider such

Jwﬁground' T | View of the above we do not find that the Selection

the entire action of the Selection Committee in;m"”'

Zyselection Was arbitrary. unfair and unreasonable. It‘is a: settled ’i
?prinCiple of law tﬂat . any administrative action which is taken
'"in an arbitrary manner cannot sustain in law.AThe Apex Court ln
very many Cases have held that every administrative action must’

"be informed of reason and 1f the acticn is not reasonable it

fIn this connecticn learned counsel had drawn our . attention to

: a*decision-of King's Bench Division, Pilling vs.,Abergele.U.D,C.

s hined In the said dec151on

”lLord Goddard chleffJustice observed thus :

*".... I have always understood the law to be
that where a- duty to hear and deternifne a7
question is conferred cn a local authority -
"and the reasons which show that they haVe™

RN taken into ‘account matters, which they. ought

_not to have taken into account or have: "~ U 'k
failed to take into account matters:. which . A |
they ought to have taken into' acéounty the™ . .
court ‘to whom an appeal lies ought to allow_ i

an appeal.‘. o o e
igThe observation of Lord Goddard is well established princ1ple

of law. There is no dispute about lt But in- the present case

we do not find any relevance in asmumﬂ*as the - applicants could

_ﬁnot bring to our notice anything which would show that the

;whicr|WeEenot required to take into conSiderat‘d ‘ot for that

BRSSO 1 =Y o k o



It waé furtLEr argued that there was a, total jnon:. aopli
‘he part of the Committee in not taking into L

nd on’ €
ich ought to. have been o

e

st contention Was. that inelagi-:

i '<certain relevant factors wh

onsideration. His fir
R

e of selection

vut 1n seria

‘ri Birendra Kumar Hazarika wf’

ist who was overaged on- the dat
£ Regulatlon 5(3). He - further

Wlthln the meaning o

roviso to the said Regulation ‘was: not at all

case. Shri

facts and c1rcumstances of the

10 months in April. 1997

vhe age “of 54 years
he ought not to have

B as mUCh}overaged,
_romotion to IPS under Regulation 5(3)

B ,Selection Committee had acted in violation of

The entire deCision a5
< therefore the - jf
! 'gued that the. Selection?
lection took ‘into conSideration‘ :

"7gCommittee while making the se

s matter and therefore the action cannot be.”

’}:have_already indicated that the point of over age

ot taken 1n the pleadings. there was® nothing in the records

;already indicated htrein before. Therefore. we are

to7accept the subm1§Sion of the 1earned_counsel“thatf

(3) _ | |
he applicants in these Criginal Applic

”; Point No. | |
s ations No.:82/97.
,-_._,;{84/97 and 87/97 have challenged the action of the

"tion Committee also On the ground that the action ‘of the’

n Committee sufferred from the vice of malice both in

.an be malice in fact when action is

uith the sole purpose to victimise a

;“by an -ai ?hority

a fides means want of good faith. personal bias. fg'f

'ffpersbnﬁgMal




T purposes or contrary to the requirements of ‘the statue, cn the

”grudge, oblique or improper motive or ulterior purpose&'The‘
gdadministrative action must be said to be done in good faith.A
'-Anhactidone honestly is deemed to have been done in good faith.

7 An administrative authority must therefore. act in a bonafide .

1y exerCised disdretion to. achieve some ulterior purpose .« The

"determination of ‘a.plea of mala fide involves two questions.‘

'7jnot only be taken but also Dbe proved such action may be

’iinferred from the facts and Circumstances of a casew Mere

;bendem nstratedfeither by admitted cr proved facts If it is
" established that the action has been taken mala fide for. any
- such conSiderations or by fraud on power or colourable exerCise.“
h”of'pOWer; it must be struck down .. Administrative authority
{has wide discretion in taking a. deCision. But then. pOWer to
‘:act in discretion is not power to act ad- arbitrarium. It is

*f‘not a despotic power. nor hedged with arbitrariness. If done

_:by colourable exercise of power.

manner and should never act for an imprOper motive or. ulterior

basis-of the~circumstances not contemplated by law. or “improper- |

amely. (i) whether there is a personal bias ‘or an oblique
motivey'and'(ii) ‘whether the administrative ‘action. is contrary
to the objects, requirements and conditions'of a'valid ‘exercise

of administfativé power . But then the plea of mala fide must

vague or bald statement is not enough 1€ must

_it brings the authority concerned’ in conflict with law. when

bthe power is exercised mala fide it undoubtedly gets vitiated

- e e e © L a—

From the records we do not find anything that the- belec- v,

[

-gtion Committee had done. something for oblique purpose.Therefore.
'we do not £ind any malice of fact in making the selection.'

'*17-- Learned counsel also submitted ‘that in the present case

the action of the Selection Committee sufferred from the vice o

. mentAEL20.
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Zfof;malice}invlaW. Malice in Claw could be 1nferred from doing

is. inf cted by the action of an authority in contraven-

prOVlsiOns of law it can be said o .be- malice~inm\u%L

'lso cannot be sustained\~ﬂn—authori*" 1"F‘*Ce

If any action is taken W1thout appllcatlon of mind it can also

matter not

is absolutely irrelevant there 1s malice in law.:Similarly a

actuated by a mistaken plea in the exigencies
o; ex1sting‘things takes 1nto consideration.esuch mlstaken‘
.plea said to have been done 1n bad faith. .Such action shall
suffer from the v1ce of malice. Learned counsel Mr A.Y.Bhatta-
charyya had in thls connection drawn our: attention to a-’
passage from de Smith s famous Treatise, namely,l'Judic1al

ReView of Administrative Action. Fourth Edition* . We.quote

the same passage:z, o

5_ o “The influence'of extraneous matters Will be
- o " ““manifest if they have led the autherity: o
. __;-,.*-ﬁ;make an order that is invalid ex—facie. or
sl Ty fHet authority has set ¢hém out as reasons’
,,hfor its order or ‘has otherwise“admitted ,
" their influence¢ In other cases, the’ courts'
must. determine wheéther their influence: ‘s
- ‘ - g6ibe inferred from the surrounding circum-
SR _V_,-',stances. If. the 1nf1uence or' irrelevant
S . 'factors-is established it does not appear - .
 to.be necessary ‘to prove that they were:the
'"sole or even the. dominant - influence; it
~ seems ‘to be enough to prove that .their-
- influence ‘was substantial.

t cause or excuse"””




"fo pointing out td this passage of the Book” nr Bhattacharyya |
. tried to sh@w that if. the administrative action is taken by |
'taking into consideration of some extraneous matter such
action must. be invalid+ The influence of nxtraneous matter

' has” ‘to- be idferred from the surrounding . c1rcumstances. If the

'”*influence of irreievant and extraneous. factors are established

" in taking the decision it is not necessary toaprove ‘that they

' are the sole “Sr ‘éven dominant influence in taking such action.

P

‘The dec151on ‘taken in Pilling vs. Abergele UD€ was” noticed
with approval by. the Supreme Court in the case -of Smt S.R.
'venkataraman vs. Union of India & Ors. reported in AIR 1979 g
SC 49. “In’ the §aid case quoting a passage from Shearer vs.
shields (1914) Appeal Case 808 observed that "malice in its
legal ‘'sénse means malice such as may be assumed from the

”doing cf a wrongful actnintentionally-but without just cause

or excuse. or for want ct. reasonable or probable cause.s® ‘The

7-.."- i

*7fﬁﬁp“m ~COurt further heldathat "if a discretionary power has
hbeen~exerc13ed for ‘an unauthorised purpose, it is generallyv
" fmmaterial ‘whether its repOSitory was acting'inggoodffaith?Or
-iﬁin-ba&‘faith;"*The'Supreme Court also approved the viéW“taken

'by Chief Justice Lord Goddard in Pilling VS’ Abergele Urban

"fDistrict Council (1950) 1 KB 636 that "where a duty to deter-

‘*mine a question is concerned on. an authority which state-
7their reasons £or the deClSlon. and the-: reasons which they
“‘state ‘show that they have taken into account matters which
~they ought not to have taken into account. or that they have
"failed to take matters into account’ which they ought to haVe
*taken into account the court tc which an appeal Yies can. and
7p6ught‘to‘adjudicate on'the ‘matter." In the said decision the

apex Court further held thus :

", . . ."that there w111 be an-error of fact ”
when a public body is prompted by a mistaken

il esww, e -

im“i;:LﬁﬁiHﬂﬁﬁ




belief in the’ existence of a non-existing fact
R or .circumstance. This is 80" clearly unreasonas
:“*»uww-wwf”Wble ‘that what is’dcne” under such’a mistakeén
"'belief ‘fight ‘almost be: said to. have been ‘done’
.. din’'bad faith; . and in actual eXperience. and. as
"“things ‘gos these: may well be said to run: into*

'e;aﬁother."

“ftHe above dec151on 1t is clear that a malice A; '

pplicants..However. Mr Bhattacharyya could not

”1n this regard except that the reVieWing authority

we do not find anything that in such cases reasons are to be

':~recordeo “Mr Bhattacharyya had also draWn our’ attention ‘to the

1993 and Sri Debendra Nath Hazarika was a holder of outstanding

serVice Gold Medal. We' have already Sald that while writing

i

"fhe'ACRs had been written and at this stage this cannot
be a-subject matter of challenge. Mr Bhattacharyya further

**j: submitted that‘there must be some record The record must -

indicate the reasons for making the selection. we do not find

any force on the submission of Mr Bhattacharyya in this regard.,v

‘a'},osiwe have alr"ly'ind1Cated that plea of malice not only to

zbe pleaded but to be proved. We do not find anything of this

d,invthe pr_sentﬂapplications. It is well known that the




4{should take the rdie of an expert body.unless there is some—thing

! :patently wrong; the Court or “Tribunal should be slow into interfer—f

B ‘\ing; Wlth the opinion expressed by the eXpert in- the absence

T

_ of malalfide against the experts_isee Neelima Mishra vs._Dr,

T

T
Harm'ara xun\ﬁr palﬁtle AIR 1990 sc- 1402) In’ the \present

case no sucﬁ thih; was brought to the notice of the Tribunal..7
Therefore. we' are unable to accept the suonission of Mr

Bhatfdcharyya. Therefore this ground also fails. Mr G N.Das.

learned counsel appearing on behalf of respondent No 10 Shri
‘Banda. submiﬁted that the appllCantS have no vested right to
- be’ promoted to I#d although they have the rlght to - be conSidered
for such’ promotion. The preparation of the select list of |
eligible officers belonging to the State police SerVice for
is

promotion to IPSéyitnin the purView of the IPS Regulation 1955.

He submitted that.there\das a duly constituted D P.C considering

S¢€ +an on—inclusion of the names of the applicants
in O.As No.82/97 83/97. 84/97. 87/97 and 136/97 in the select .
list could not be called in question by. way of Jud1c1al reView.v
He had also drawn our attention to a deCision of the Apex Court
in Dalpat Abasaheb Solunke & Ors. vs. Dr.B S.MahaJan & Ors.
1‘reported in (1990) 1 SCC 305. In the said deciSion.,the apex
“;Courtwheld thus':- |

NIt is needless to emphaSise that it is not B
the function of the court to ‘hear- appeals
--over -the decisions of the Selection commi-~
tee -and to scrutinize the relative merits
of the candidates. wWhether a candiddte is
‘fit for a particular ‘post_‘or nothas to:
- .Pe .decided by the duly constituted  selec-
"tion Committeé which has ‘the expertrse on-
the subject. The court has no. such exper=
tise. The decision of the Selection Commi-
' ttee can:beiinterfered with -only on limited
grounds. such as illegality oF patent- mate-~
- rial irregularity in the- constitution of "
.~ the Committee or its procedure vitiating g
.the. Selection, or ‘proved mala. fides affec= -
ting the °election etcs It is not disputed

’ \-UIICQ;O i




.. that in the present case the yniversity hadi _
~constituted the Committée in due. com) ?iance-r
with the relevant statutes. The® Committee:

. consisted of experts and. At selettéd - ‘the

. candidates after going througn ‘all the- -

’frelevant material before. it. In sitting in i

;gaopeal over the . selection so6 made and in '
"setting- it aside’ én’ the ground 6f the. 'so.-=

called comparative merits-of<the ¢ cendidateS'
as-assessédT y\thg\sourt. the.High Court: -
went wrong and exceedeO“its Jur‘s\}t+10n.

'tfwrong in deCision making process. It is the deCision of the

'mselection Lommittee. Similarly. resoondent No. 9 Shri Promod

fpported the decis1on of the oel"ction Commfttee.;

elalso submitted that the Tribunal is. not a court_ofiappeal

J'-and therefore not supposed to go ‘intc the merit of the AChs
'°3;and quash lt on - the grouno that there were no factual basis
f%of’recording the ACRs. e have also conSidered the written

'g;statements of Union of India and Union Public SerVice CommiSSion.




enﬁitiéﬁ“éOwgeﬁ'the-prometién.'we ére iniagreementIWiﬁh

'fthese applicants. Thelr appllcatlons shcula ‘be’ allowed.

;dvngly we . dlsmisced the appllcatlons No.82/97. 83/97
5f84/97 87/97 and 136/97 and allow the applications No.52/97
§7?and 54/97 with dlrection tc make app01ntment as per

,recommendatlon of the Selectlon Lommittee.»rv,

Considering the entlre facts ang- circumstances of

"f“:the Case ‘we however, make no order as to: costs.'

Sd/= VICE CHAIRMAN

SviteUee . L




