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ENPRAL AMINISTRATXVE TRIBWThL 
GUWAHATI BENCH 

Ojinal Apication N.171 of. 1997 

Date of Order :This the 28th Day of October 1998. 

HON'BLE MR.G.L. SA3LYINE,ADMtNISTRATIVE MEMBER. 

'shti SUShil Ranjail.Pau1, resident Sodagrarn, P.O. 
.Dholaibazar, Distriàt Cachar, Section Supervision 
(Since retired) in the department of Telecnmunication, 
Shillong. . 	.. 	 . ... 	.'.. ipplicants.. 

By Advocate Mr.B.K.Sharma, Mr.M.K.Choudhury, Mr. 8.aEma 
- 	_vs... 	' 

.1. Union of India represent by the Secretary to" the. 
Government of Lndia,Ministry of Telecommunication, . 
New Delhi.:  

The Chief General Manaqer(Telecom) ,N,E.Circle, Shillong. 

3,. The Superintendent In-echarge, Central Telegraph 
Office.. Shl1ong793'001. 

4.- Central Bureau pf investigation, 
• 	 represented by the Superiütendent, CBI, SPE, 

Shil'lOng. 	 . 	,•••• 	. . ...espondents. 

By Advocate Mr. 5•A1j,.,  Sr.C.G.S.C. 

ORDER. 

SA3LYINE, ADMXNIST.RATIE MEMBER * 

The applicant retired from servicéas 5ection 

Supervisor(Operative) on 31-12-e1995 Thereafter he was 

paid following retiruent benefits - 

(i) Provisional Pension, 

G.P. P.. Final Palnnent, 

Group Insurance .Schne, 

Leave encashment after deducting Rs. 10 0000/-. 

According to the 'applicant, he is further entitled to 

the following benefits $ 

(j) Final Pension 

(ii) CommutAtion of Pension 

(iii) DeathcumRetirenent Benefit.. 

Theee were not yet given him by the respondents. The 

applicant made several representations for .sttlement 
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of his retirement benefits and payment thereof. The respon-' 

dnta have replied vide letter N6.VIG/CBI"4/85/19 dated 

8610-4996 to the effect that necessary clearance can be 

granted only after getting a green signal from the CBI. 

Hence this present application. 

	

2. 	On 24-.12-'1985 the CBI lodged an FIR in respect of 

the, applicant and one Sri G.K.Nair, Superintendent In-charge, 

Central Telegraph Office, Shillong to the effect that the 

áaid Nair while working as Superintendent In-charge, Central 

Telegraph Office, Shillong entered into a criminal conspiracy 

with the applicant, Sri S.R.'Paul , who was working as Cashier 

in the same office, and in pirsuance thereof misappropriated 

a sum of Rs. 4820/- showing the amount as d.tbursed against 

a 1keflC Voucher No.97 dated 22-11-1982 in the name of 

Smt, Hira L.yngdh,  Telegraph Assistant, who neither applied 

for the LTC as Mvance nor received the amount. A regular 

case was, registered under 8ection 120B/409/468/471 IPC and 

Section 5(2) read with 5(1) (c) of the Prevention of 

Corruption A0t. On the basis of the FIR,. a case was registered. 

namely. R.C. 30/85-5MG. Consequently, a case No..SC No.3/88, 

s/vrs.G.K.Nair & Other was under trial before the Hon'ble 

Court of the Special Judge, Meghalaya, 8hillong and is 

pending disposal. 

	

3. 	According to the applicant he can ot be deprived of his 

retirement benefits simply because of pendency of the case. 

In fact, the respondents had ieleased retirement benefits 

to Nair, the main accused though the case against him is 

still pending. This is discriminatory. Another contention 

of the applicant is regarding the retention of Rs.10,000/ 

out of his leave encasInent dues. According to the learned 

counsel, forthe applicant this 'amount retained is . eccessive 

in compariOn. with the amount Of : .4820/- inv&3red in 

the case. At any rate 1  no reason was assigned to such reten-' 
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tion and no. opportunity of being heard was afforded to the 

applicant before, the amount was deducted. 

4. 	The respondents rely on the provisions of the 

various rules in support of non-finalisation of retirement 

benefits and non-payment of the final amounts to the 

applicant. According to them final settlement of retirement 

benefits . can be ordered only after conclusion of the 

aforesaid case pending against the applicant as per rules. 

Rule 4 of the Central Civil Servjces(Commutation of Pension) 
/ 

Rules says t 

"No. Government servant,. against whom departmental 
or judicial proceedings as referred to in Rule 
.9: of the Pension Rules, have been instituted 
before the date of his retirement , or the 
pensioner against whom such proceedings are 
instituted after the date of his retirement, 
shall be eligible to commute a fraction of his 
provisional pension authorised under Rule 69 
of thePension, as the case may be, during the 
pendency of such. proceedings. " 
69 

rther, Ru1eof the Central Civil Services (Pension) Rules 

1972 reads :- 

"69. Provisional pension where departmental or 
judicial proceedings may be pending 

(1) (a) In respect of a Government servant referred 
to in sub-rule( 4) of Rule 9, the Accounts Officer 
thall authorise the provisional pension equal to 
the t*aximum pension: idiiCh would have been 
admissible on the basis of qualifying service 
up to the date of retirement of the Government 
servant, or if he was under suspension on the 
date of retirement up to the date immediately 
preceding the date on which he was plaäed under 
suspension. 

(b) The provisional pension shall be authorised 
by the Accounts Officer during the period commen" 
cing from the date of retirement up to and 
including the date on which, after. the conclusion 
of departmental or judicial proceedings, final 
orders are passed by the competent authority. 

(C) No gratuity shall be paid to the Govern-
mentservant until the conclusion of the depart-
mental or judicial proceedings and issue of 
final orders thereon s 

Provided that where departmental proceedings 
have been instituted under Rule 16 of the Central 
Civil Services (Classification, Control and 
Appeal) Rules, 1965, for imposing any of the 
:penalities specified in clauses (i),(ii) and (iv) 
of Rule 11 of the said rules, thepayment of 
gratuity shall be authorised to be paid to the 
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(ovetflme1it servant. 

Payment of provisional pension made 

under subvrule (1) shall,be adjusted against 
final retirement benefits sanctioned to such 
Government servant upon ,cnclusiOfl of such 
proceedings but no recovery shall be made where 
the pension finally sanctioned is. less than the 
provisional pension or the pension is reduced 
or withheld either permanently or for a 
specified period. 	

0 

>- it may be mentioned herein for convenience that Rule 9( ;4..) 

states : 

"In the case of Government servant who has 
retired on attaining the age of superannuation 
or otherwise and. 'against whom any departmental 
or judicial.' proceedings are inStituted or where 
depàrtmeflal prodeedings are continued under 
sub-rul e( 2), a provisional pension, as provided 
in (Rule 69) eMil be sanctioned. 9  

The respondents further rely on Rule, 39(3) of the Central 

Civil Services(leave) Rules, 1972 in support of withholding 

of the amount of R. 10,000/- out of leave encashment dues. 

This rule reads : 

The authority competent to grant leave 
may withhold whole or part of cash .eqtivalent 
of earned leave in the case of a Government 
servant who retires from service on attaining 
the age of retirement while under suspension 
or while disciplinary or criminal proeeedin4s 
are pending against him, if in the view of 
such authority there is a possibility of some 
money becoming recoverable from him on conclu-
sion of the proceedings against 'him. On con-
clusion of the proceedings, he will become 
eligible to the amount so withheld after 
adjustment of Government dues, if any).' " 

According to the respondents, their action is justified in 

law as the aforesaid case against the applicant is 

pending before' the court of law. 

5. 	It is also rel.evnt to reproduce rule 9(6).(b) of 

the Pension Rules, which, reads as belcw:- 

(6) For the purpose of this ru]. e, 
(a) departmental proceedings shall be deemed 
tobe instituted on the date on which the 
statement of charges is issued to the Government 
servant or pensioner, or if the Government 
servant has been placed under suspension from 
an earlier date, on such date: and 
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- 	(b) Judicial proceedings shall be denedto be 
instituted - 

in the case of criminal proceedings,' on the 
date on which the complaint of report of a 
police offiáer, of which the Magistrate takes 
cognisance, is made,and 

in the case of civil proceedings, 'on the. 
date the 'plaint is presented in the Court. 

6. -• 	I have heard öounsel of both sides. The facts are 

that the• applicant retired from service on attaining supera-

nnuation on 31-12-1995 and the case SC.No.3/88, S/Vrs. 

G.K.Nair & other in which the applicant was 
was 
pending as on the date of, his retirnent. According to the 

submission of both sides there is no information that the 

case has 8ince ended as on to-day. In the facts and the 

circumstances the responden1s have acted in terms of the 

statutory rules i not granting final pension. Commutation 

of Pension and Death-c retirement gratuity to the applicant 

pending dièposal of the above-mentioned case against him, 

The learned counsel for the alicant however, placed the 

following decièions in support of his contention that the 

respondents be directed to release all retirnent benefits 

to the applicant. 

(1) R.Kaliappan Vs.:Union of India, (1990) 14 ATC 3074 

The issue decided in that case is that 100% provisional 

pension should be given. I do not see how this case is 

applicable to the present case of the applicant where the 

quantum of Provisional Pension given to the applicant is 

not in question. At any rate, Rule 69 Supra provides for 

a prøvisional pension equal to the maximum pension. irther. 

proviso to Rule 69(1) (c) above is not applicable to the 

case of the applicant as there is no departmental proceeding 

against him. 	 ' 

('2) B.N.Siñgh VS. Union of India and th:€s1991(2)SLJ 

(CAT)547. The decision-in this case is not however applicable 

at all to the case of theapplicant as it was a case where 
• 	

no proceedings uider any rules or law had been initiated 
contd/- 
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against the pensioner. 

(3) D.,V.-Kapoor Vs.Unjon of India and Others, 

(1990) 14 xrc 906. 

The decision in thjs case also is not applicable to the 

facts of the case presently under consideration. In that 

case the entire gratuity and pension were withheld on a per-

manent basis as a measure of punishment as a result of the 

disciplinary proceedings. In the present. case of the 

applicant final pensIon, oramutation of Pension and death-

curn-'retirnent gratuity.are not given not as a measure of 

penalty but because the aoresajc1 case SC.No.3/88, S/Vrs. 

G.K.Nair and other is pending before the Court. According to 

rules final decisions in these matters will be taken after 

the case ended. 

In short,X do not find any illegality irk thefollowing 

of the rules by.the respondents in.the facts of this case. 

The legality of none of the aforesaid rules has been challenged 

by the applicants. 

The next contention of the, learned counsel is that 

the respondents have discriminated against the applicant 

in not releasing to him final pensionr; amount of Commutation 

of Pension and Death-cu.retirent . gratuity because all 

retirnent benefits had been given to the main accused 

Shri G..K.Nai.r despite pendency of the aforesaid case against 

him. The respondents cannot throw any light on the all eged 

payments to Shri Nair xcept stating that they are not aware 

whether his retirnent benefits had been given him Or. not 

as he had retired from Kerela Circle. The written statanent was 

submitted on behalf of Respondents No.1,2 and 3. It is sur-

prising how such written stat8nent pleading ignorance. could 

• 	be submitted for resiiondent No.1, Secretary to the Government 

of India, Ministry of Telecommunication, repreáenting the 

Union of India, I am not however, taking, a presumption that 

because of the failure of the respondents to rehut clearly 
contd/- 
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that Nair was paid or a conclusion that in the circumstances 

the applicant should be paid. If Nair was paid in contra" 

vention of the rules in the facts of his case there cannot 

be any discrimination in the non-payment to the applicant. 

However, if despite the rules and facts a discretion was 	'r 

exercised to pay Nair then there cannot be any justifying 

reason why the same discretion should hot be exercised by 

the respcndents in favour of the applicant who is similarly 

placed as Nair, In the circumstances I direct Respondent 

Noel to scrutinise the alleged payments to Nair and 
communicate a speaking order to the applicant enclosing copies 

of the payment orders made to Nair, if any, within sixty 

days from the date of his receIpt of this order,' 

9.. 	A sum of be 10 0 000/- was deducted from the Leve 

ncashment dues of the applicant and retained by the respon-

dents,' This is contested by the applicant as stated herein-

above, Clause (3) of Rule, 39 of the Central Civil Services 

(Leave) Rules, 1972 no doubt npowers the competent authority 

to withhold the amount of leave encashment as stated therein. 

In the present case the amount invioved is Rs, 4820/76 There 

is ho reason given by the respondents why it is Justified 

to withhold RSe io,000/-. when the money recoverable on conclu- 

sion of the proceeding is likely to be Rs. 4,820/ oiily.' 

Moreover, no opportunity of being heard was afforded to th 

applicant for retaining an amount in excess of the sum 

Involvede In the circumstances, I direct the respondent 

No.1,2 and 3 to refund the excess amount within Sixty das 

from the date of receipt Of this orderto the applicant;' 

k , 	 contd/- , 
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100 	The applicant may take up with the respondents the 

issue of payment of Interest on var.ous amounts in due 

course, 	 S  

ii. 	The application is disposed of In the lines as 

indicated above, No order as to costs. ' 

MT  

LM 

I 


