IN THE CENTRAL ADMINISTRATIVE TRIBUNAL,

JATIPUR BENCH, JAIPUR.
Date of Aecizicon: (24 March, 2004

CP Nn. 51/2503
in

P R

OA Neo,300/2000

Ashek Fumar =,/c Shri Zukh Ram, aged akcut J0

years, r/< 481/21, TUttamchand &unar [La Bara,
Nagra, Ajmer.
.. Applicant
Versus
1. Shri Pakesh Mohan Agarwal, General
Manaqger, North Western Failway, Jaipur
2. Shri Jeevan Gupta, Divisional Railway
Manager, MNorth-Western Failway, Ajmer

Division, Ajmer

3. Shri R.L.Gﬁpta, Chairman, Pailway
Fecruitment Board, 2010 MNehru Marg,
Ajmer.

.. Respondents

Mr. P.V.Calla - counsel for the applicant.
Mr. R.G.Gupta, counsel for the respcondents.
CORAM: |

Hcn'hle Mr. M.L.Chauhan, Member (Judl.)
Hon'ble Mr. A.F.Bhandari, Memher (Admn.)

PER HON'BLE MR. M.L.CHAUHAN.

The applicant has filed this Zaontempt

Petition for neon-compliance of the order dated
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14.11.2002 passzsed in DA MNe,200,/2000 titled Aszshok

KFumar vs. TUnion of India and ors.

2. Factse of the <case are that the
applicant osriginally filed an 9A le. 00,2000 in
this Tribunal thereby alleging thakt though he was
selected for the post of Diesel Assistant and
offer nf appointment was alsa given and
thereafter he was sent for medical examination
bhut he has not been given appcintment. The
Railway Doctor certified the applicant as fit for
A-I categeory. Thie OA was dispozed of by this
Tribunal and in para 2, the follewing

~beervatione were made:-

"3. We have heard the learned councel
for hoth the partie; and find that as
per the medical certificate given by
the authoriczed Railway Doctor in
respect of the applicant (Ann.AS) he
has been found tec¢ be fit in A-I
category and thus we 4o not find any
justification for the respondents to
repeatedly ask the applicant to appear
for special medical examinaticn. Under
the circumstances the aprlicant is
fully eligible to he appointed to the
post of Diesel Assistant on the basis
of the medical fitness certified by the
Pailway Doctﬁr.'Acuordingly we direct
the reaspeondents that the applicant be

allowed tn Jnin duty immediately. It is
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however, open to the respondents to
take such action as deemed necessary in
crder te clear the docubt, if any. As
regards the seniority pf the applicant,
the same is left open. Thé applicant
is however given 1likerty to file
rerresentation regarding his senicrity
which " shall he decided by the
respnondents as early ac pcssikle.”
2.1 Thereafter the matter was <arried by
the resprnndents befrcre the Rajasthan High Court,
Jaipur Bench by way <f D.B.Civil Writ Petition
whirh was registered as D.B.C.W.P. o, 187¢,/2002,
The caid writ petition was alsc finally dispesed
of vide order dated 4.2.20032. In the operative
portion, the Hon'kle High Court observed as
under: -
" In the circumstances, we are of the
view that the petiticners are kound Eto
give appointment to the respondent as
Diesel Assistant within fifteen days
sukject to his hkeing <cleared by a
Medical Board. The respondent shall
aprear hkefore the Medical Board as and
when directed Ly the ﬁetitioners and in
case the respondent does not appear
befare the Medical Becard, it will be
open to the petiticners to take éuch
action against the reszspondent as is
permissible in law."
Thus, from reading o»f the aoperative

pocrtion of the arder passed by the Hon'ble High

o,
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Court as well as para 2 «f the ocrder rassed by
this Tribunal, it is evident that the order of
this Tribunal was modified by the Hon'ble High
“ourt. The writ petition was not dismissed in
limine. A$ ~an bhe seen from para 3 of the order
"%
passed by this Tribunal, this Tribunal has given
finding that the applicant has Leen declared
medically fit by the Pailway Doctor in A-I
category and thus, there is né justification for
the respondentz to repeatedly ask the applicant
to appear for gcpecial medical examination and
under these circumstances, the applicant is fully
eligible to be appo~inted Lo the post cof Diesel
Assistant on the bhasie of medical fitness
certificate issued ky the Railway Dacter. On the
contrary, the Hon'ble High <Ccocurt had held that
appointment should be given to the original
applicant as Dieszel Assistant within 15 days
subject to his bheing tleared by a Medical Ecard.
Thus the direction iszued by this Tribunal has
been substantially mecdified by the ch'blevHigh
Court and as esuch ik cannot be =aid that the
order of the Tribunal ie etill =zubsisting on the
principal of merger. Tt is only the crder passed
by the Hon'ble High Court which is operative and
can be enfarced. At this stage, it would be
useful t£o quote the observaﬁions made by the Apex

Court in the case of Funhayammed vs. Etate

I

Ferala, 2IF 2000 32 25287, wherein the Apex Court

on the Adoctrine «f merger has made the following

obgervations:-

"The lmgic underlying the doctrine of
“,
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merger is that there cannot Le more
than one decree or operative orders
governing the same sukject matter at a
given peoint of time. When a decree or
nrder paseed 'by inferior Court,
tribunal or authority was subjected to
a remedy available under the law before
a superior forum then, though the
decree or order under challenge
continues to ke effective and binding
nevertheless its finality is put in
jeopardy. Once the superior Cocurt has
disposed of the 1lis before it either
way whether the decree or order under
appeal is set aside or modified or
simply confirmed, it is the decree or
order of the superior Court, tribunal
or authority which is the final,
binding and n~perative decree or order
wherein merges the decree or order
passed by the <Cenrt, tribunal or the
anthority below. However, the docctrine
is not of universal or unlimited
application. The nature of jurisdiction
exercised by the supericr forum and the
content or subject matter of cﬁallenge
laid or which could have been laid
shall have to ke kept in view... The
superior jurisdiction should ke cépable
or reversging, mcdifying or affirming
the order put in issﬁe hefcore it. Under

Article 136 of the <Constitution the
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Supreme Ccurt may reverse, modify or
affirm the judgment-decree or order
aprealed ajainst while exercising its
appellate Jjurisdicticon and ncot while
exercising the discreticnary
juriediction disposing of petiticn for
special 1leave t£o appeal. The doctorine
cf merger can therefore he applied to

the former and not teo the latter.”

33. . In view of the law laid decwn by the
iApex Courk, it is only the order of the superior
écourt which is final and binding and cperative.
iAs such the <contempt proceedings  canncot ke
initiated for viclation of the order dated
314.11;2002 passed in QA Ha. 200/2000, At this
istage it may alzs ke relevant tc menticon here
3that after issuance of the natice of alleged
;violation, the respondents have filed reply. 1In
ipara & ¢cf the reply affidavit, they have
ispecifically ctated that as per Han'kle High
(Ceurt's order dateqd 4.2.200232, the humkle
‘'respondents have issued letter dated I27.5.2003
fand 25.7.2003 teo the applicant but the applicant
}has refused to accert the order and 4id nct

1appear himself Lefore the medical examinaticon

iboard as per directions <f the Hon'kle High

jCourt. It ie further stated that the applicant

}never vieited in the ocffice of respondent MNe.l
for compliance of the order dated 14.11.2002

rassed by this Tribunal. ©On the contrary, the

‘humble answerinj reszspondents have issued a letter
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dated Z5.7.200% (Ann.2F-P,2) in eccmpliance of the
crder ~f the Hon'kle High Tourk but the applicant
hae totally refuseqd to take the letter.
Therefore, the applicant himself has disobeyed
the order «f the Hon'kle High Court. Zince we are
disposing «f this Contempt Petition sclely on the
ground that the crder of this Tribunal has Leen
merqged in the «crder «f the Hcon'ble High Court,
whereby. the ~nriginal order rassed Ly this
Trikbunal has keen mndified and ik is not a cace
of affirmaticn of the order passed by this
Tribunal or diemissal of the writ pektiticn in
limine. As euch nes contempt proceedings lies
againet the order dated 11.11.2002 passed by this-

Tribunal in C0A WNe.300/2000,

4. It is settled position in law that
there cannat he more than oane operative crder and
when the petition is admitted and decided 2n
merit, the principle of merger applies. Further,
the Apex Ceonrt in the case of Funhayammed vs.
State of Verala (zupra) has held that when the
petition is admitted and dercided c¢n merit,
doctrine cf merger is apprlicable and as such it
ie the High Crourt's order which is operative and
centempt  proceedings will nat lie before the

Tribunal.

5. In view of what has heen stated akove,
the Contempt Petition iese dismissed. Hotices

izened tc the respondents are discharged.

)@’fﬁ @M .

(A.F.PHAREEFRTI) (M.L.CHAUHAIl)®
Member (A) Member (J)




