
IN THE CENTRAL ADMINISTRATIVE TRIBUNAL, 

JAIPUR BENCH, JAIPUR. 

CP No. 51/2003 

in 

CiA N0.31)(1/2000 

Ashol: Yumar s/i:. Shri 3ul:h Ram, a9e::1 about -lO 

yeare, r/0 481/31, Uttam~hand Sunar ~a Bara, 

Nagra, Ajmer. 

•• Applicant 

Versus 

1. Shri M·:ihan Agarwal, General 

Manager, North Western Railway, Jaipur 

2. ~.hri Jeevan Gupta, Divisi·:·n31 Railway 

Manager, North-Weetern Railway, Ajmer 

Division, Ajmer 

3. Shri R.L.Gupta, Chai rm:rn, Pai lwa'/ 

Recruitment B0ara, ~010 Nehru Marg, 

Ajmer. · 

•• Respondents 

Mr. P.V.Calla ~counsel for the applicant. 

Mr. R.G.Gupta, counsel for the resp0nd9nts. 

CORAM: 

Hon'ble Mr. M.L.Chauhan, Member (Judl.) 

H0n'ble Mr. A.F.Bhand3ri, Member (Admn.) 

0 R D E R 

PER HON'BLE MR. M.L.CHAUHAN. 

The applicant has filed this c.:.ntempt 
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Kumar vs. Union of India and ors. 

2. of the .::ase are that the 

aprlicant .:-.rigin.3lly filed an C:•.U. no. ::·11.:i,'.=:(•OO in 

this Tribunal thereby alleging that though he was 

selected for the r,-,,:.st r:,f Diesel Assistant and 

offer of appointment W3S also given and 

thereafter he was sent for medical ex3minati.:::in 

but he has not been given appointment. The 

Railway Doctor certified the applicant as fit for 

A-I categc.ry. Thie· CIA was disposed of ty this 

Tribunal and in par3. ') 
_, I the fol le.wing 

obeervatione were made:-

"3. We have heard the learned cc.un!!el 

for both the p.3.rtiee and find that as 

per the medical certificate given by 

the authorized Railway in 

respect of the .3.ppl i cant {.l\nn. ll.6) he 

has been found to be fit in A-I 

i::ategory and thus we d·J not find any 

justification for the respondents to 

repeatedly 3.ek the applic3nt to appe3.r 

for special medical examination. Under 

the circumetances the applicant is 

fully eligible to be 3ppointed to the 

post of Diesel Assistant on the basis 

of the medical fitness certified by the 

Pailway Dc0ct 0:.r. Ai:: 0::ordingly we direct 

the respr:0ndente that the :tpJ.'.'l L::ant be 

allowed to join duty immediately. It is 
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however, open to the respondents to 

take such acti0n 3S deemed neceseary in 

c.rder tc· clear the a.·::.ubt, if any. As 

regards the seniority of the applic3nt, 

the same is left 0pen. The appl i ·::ant 

is however 9iven liberty to file 

representati·:•n re·:;Jarding his seniority 

which shall be decided by the 

reepi:mdents as early as pc.ssible." 

2.1 Thereafter the matter was ·:::arried by 

the respondents before the Rajasthan High Court, 

Jaipur Ben.:::h by way c·f D.B.Civil Writ Petition 

. ' which was registered as D.B.C.W.P. no. 1E:76,':=.:oo~ • 
' . 

The eaid writ petition W3S also finally disposed 

of vide order dated 4.3.:2003. In the i:•perative 

portion, the Hon'ble High Court observed as 

under:-

II In the circumstances, we are of the 

view that the petitioners are b0und to 

give appc·intment to the resp.:·ndent as 

Diesel Assistant within fifteen days 

;; subject to his being cleared by a 

Medical B0ard. The respondent shall 

appear before the Medical Board as and 

when directed by the petitic.ners and in 

case the resp0ndent does not appear 

befc.re the Medical Bi:·ard, it will be 

cipen tr:-• the pet it i.:.ners t.:. take such 

action against the respondent as is 

permissible in law." 

Thus, from reading of the operative 

pc.rt ion of the .:.raer passed by the I-Ic·n' ble H iiJh 

··-----·----- --- -------------
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Court as well aE' rara ::. <:·f the i:-0 rder passed by 

this Tribunal, it is evident that the order of 

this Tribunal was modified by the Hon'ble High 

Court. The writ petiti,:in was not dismissed in 

limine,. ~ i:::in be seen from r_:•.::tra 3 ::-f the order 
llV 

passed by this Tribunaly this Tribunal has given 

finding that the applic3nt has been declared 

medically fit by the Railway Do~t0r in A-I 

category and thus, there is no justification for 

the responl)ent::. to repeatedly a:::J: the applicant 

to appear for special medical examination and 

under these ciri::umetancee, the applicant is fully 

eligible to be app.:-.inted t.:0 the p·:.et cf Diesel 

Assistant on the baeie of medi 0=al fitness 

certificate issued by the Railway D0ctor. On the 

contrary, the Hc.n' ble High Court had held that 

appointment should be given tc the original 

applica~t ae Diesel Assistant within 15 days 

subjei::t to his being cleared by a Medical Beard. 

Thus the direction issued by this Tribunal has 

been substantially modified by the Hen' ble High 

Court and as such it cannot be said that the 

order of the Tribunal ie etill subsisting on the 

principal of merger. It ie only the order paeeed 

by the Hon'ble High Court which is operative and 

can be enforced. At this stage, it would be 

useful to quote the 0beerv3.tions made by the Apex 

Court in the case .:if runhay3.mmed ~ State 0f 

Yerala, AIP ~000 3C ~587, wherein the Apex Court 

on the doctrine of merger has made the following 

observations:-

"The logic underlying the d·Jctrine of 

lty 

-- - ---- --- ---
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merger is that there cannot be more 

than one decree 0r operative orders 

governing the same subject matter at a 

given point of time. When a decree or 

order passed by inferior Court, 

tribunal or authority was subjected to 

a remedy available under the law before 

a superior forum then, though the 

decree or order under challenge 

i:::ontinues to be effective and binding 

nevertheless its finality is put in 

jeopardy. Oni:::e the superior Cc.urt has 

disposed ·=·f the lis before it either 

way whether the decree c.r order under 

appeal is set aside or modified or 

simply i:::onfirmed, it ie the de.::ree or 

order of the superior Court, tribunal 

or authority which is the final, 

binding and ·:·[:1er3 ti ve decree or order 

wherein mergee the decree or order 

,!...-

/ 
passed by the Cc0urt, tribunal OL' the 

auth0ri ty below. However, the de.ctr ine 

is not of universal or unlimited 

application. The nature of jurisdiction 

exercieed by the superior forum and the 

content or subject matter of challenge 

laid or which could have been laid 

sha 11 have to be J:ept in view.. • The 

superior jurisdiction should be capable 

or reversing, modifying or affirming 

the order put in issue before it. Under 

Article 136 of the Constitution the 

------- ---~---------- -----



·/ 

t 

t -
·' ' 

: 6 

Supreme Cc·urt may reverse, me.di fy .:.r 

affirm the judgment-decree or order 

appealed a~ainst while e~:ercising its 

appellate jurisdiction and not while 

the di s.::ret i ona ry 

special leave to appeal. The d0ct0rine 

of mer9er ·-=an therefore be applied to 

the former and not to the latter." 

In view of the law laid di:0wn by the 

iApex Court, it is only the 0rder 0f the superior 

:cc·urt whi·::h is final and bindin9 and c0perative. 

iAe such the contempt proceedings cannot be 
I 

;initiated for vi0lati0n 0f the order dated 

.14.11.::oo:: r;.aesed in (•A rJo. 300/2(11)0. At this 

, e-ta9e it may als.:. be relevant tc. mentic·n here 

that after issuan·::e c,f the n·:•ti.::e .:.f alle9ed 
I 

:vic·latir:-·n, the resp 0:•ndents have filed reply. In 

;par9. of the reply affidavit, they have 

!epecifically etated that as per H1:.n' ble High 

: r.:.urt' s ' - order dated -4.~:.~003, the humble 

~respondents have iesued letter dated ::1.s.::003 

:and ::s.7.~003 to the applicant but the applicant 

:has refused to accept the order and did not 
' 

;appear himself b_ef.:.re the meai.::al e:·:aminati.:.n 

;board as per directions cf the H0n'ble High 

'C.:.urt. It is further stated that the ai;:-plicant 

'never visited in the c.ffice of respondent No.2 

for compliance of the order dated 14.11.~002 

passed by this Tribun31. On the c·:•ntrary, the 

'humble answerinJ respondents h9.ve issued a letter 
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dated ::5.7.:2(1(1.:: (.ll.nn.·~P-P;':::) in •::ompli.9n.::e of the 

0rder 0f the H0n'ble High Court but the applicant 

hae:- totally refused tal:e the letter. 

Therefore, the appli 0::ant himself h.::is disobeyed 

the order 0f the H~n'ble High C0urt. 3ince we are 

diEposing of this C0ntempt Petition solely on the 

ground that the c0 rder c1 f this Tribunal has teen 

merged in the order i:0 f the Hc0 n 'ble Hi9h 0:ourt, 

whereby the original this 

Tribunal has been modified and it is n0t a case 

of 3ffirmati0n of the order passed by this 

Tribunal or dismisEal of the writ petitic0n in 

limine. As Euch no contempt pr0ceedings lies 

againEt the order dated 14.11.~00~ passed by this· 

Tribunal in GA No.300/2000. 

4. It is settled position in law that 

thgre cannot be more th9n ~ne operat·ive crder and 

when the petiti0n iE' admitted and decided on 

merit, the principle of merger applies. Further, 

the Apex cc,urt in the ·::ase ::0 f runhayammed vs. 

State of Yerala ( eupra) h::is held that when the 

petition is admitted and decided on merit, 

doctrine of merger is applicable and as such it 

is the High Court's order which is oper3tive and 

c~ntempt pr0ceedings will n0t lie before the 

Tribunal. 

5. In 7iew of what h3s been stated 3bove, 

the Contempt Petition ie diemissed. Notices 

isEued tc the respondents 

4J~1J 
(A. f~. BHlJ,.l·i.&~ 
Member (A) 

are dis.:haqed. ~"1: ;,_ 
( M. L .Cl-lAUHAlJ J~ 
Member (J) 


