IN THE CENTRAL ADMINISTRATIVE TRIBUNAL, JAIPUR BENCH, JAIPUR ~

Date of order:(?7 .08.2000

\_Q% Nc.558/93 and 648/93

Deepak Sardana S/o S3hri Madan Mohan Sardana, Plot No.3174,
Gali No.6, Raja Park, Jaipur.
.. Applicant

V e r s u s

. 1. Union of India through the Secretary to the Govt. of

Y i India, Ministry of Industry, Udyocg Bhawan, New
Delhi.

2. The Salt Commissioner, 2-A, Lavan Marg, Jhalana

\ Doongari, Jaipur.

3. The Assistant Salt Commiszioner

—

Ad@), Office of the
Salt CQmmissiQner, 2-A Lavan Marg, Jhalana Doongari,
Jaipur.
.. Respondents
Mr . Magendra Shah, counsei for the applicant
Mr. Hemant Gupta, Proxy counsel to Mr. M.Rafig, counsel for

the respondents

CORAM:
5; Hon'ble Mr. S.K.Agarwal, Judicial Member
Hon'ble Mr. N.P.Nawani, Administrative Member
b ORDER
Per Hon'ble Mr. N.P.Nawani, Administrative Member
These Original Applications ares b2ing disposed of
N through this common order in view of similar facts and

circumstances and the substantial questions for Jdecision

raised in these being practically the same.

2. On going through the pleadings and after hearing the
learned counsel for the parties, we are of the view that the

[\ controversy raised in these OAs can be devided 1into two
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be regularised on the ground of zimilarly situwated persons

having been given the henefit of vegularization by the
respundcnts. Secondly, even in the abzence of the ground bazec
on the similarly sitwvated persong, whether the applicant is

entitled to regularisation in the post of LDC zimply on the

0~

ground of having rendered cantinucua gervics on the post of

LoC for as long

2 22 yeare.

3. As far as the fivat iesue ia concerned, the
applicant has contended that gimilarly situvated persons,
namely, Lal Chand Jonewal, Faj Damar and V.[.Mathur have been

. 5.11.1%280 without having to facs the Staff

=

regularised w.e.
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lection Commission (for shovrt S3C) examination, having bean

1)

appointed in t

Y
(]

g me manner like that of applicant on ad-hoc
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i atter cal
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a

ng names  from  the Employment EBxchangs2

(]

organising 2 clection Commitbtes and Conducting the typ& Le
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and interview. In their reply the respondant 3 have
controverted this and statzd that the applicant waa appointed

on temporary baszis against lzave vacancizes and, therfore,

regular  procedurz  for  appointmint  was  not followed  and
applicant cannot conssquently compare himzelf with the persons
whom he claimg to ke 2imilavly aituated. It has alza heen

tated by them that Lal Chand Jonewal and Faj hamar Verms wers
appointed as fav khaclk as in 1976.;nd at that time the OM Jdated
7th May, 1977 izssued by the Ministry of Indushry regarding the

reguivrement of going through the S3C was nobt in exiztence,

whevrzag the appointment of the applicant was w.z.f. 11.5.1977

and, thevefore, the reguivements for vecruitment through

n

sc
wag in placz. We have given our asnxious conzideration to the
rival sontentions in thiz vagard. We find that gven bhough the

nec
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g al scheme of vecvuitment of non-technical Group-C posts
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3
through the SSC had come into effect w.e.f. 28.3.1977, the OM
of the Ministry of Industry had informed the office of the
Salt Cgmmissioner only on 7th Méy, 1977 (Ann.R8). Not only
this, it appears from the letter dated 26.7.1979 from the SSC
that the SSC héd agreed as a special case to reéularise all
the appodintments made on regular basis by the Salt
Commissioner through the Employment Exchange because it‘was
not aware of the position that the recruitment to Group-C non-
technidal post should be made through the SSC only. The letter
goes oﬁ to say that in future, all regular vacancies in Group-
C non-technical posts, as required to be filled up by the
direct recruitment, should be repofter to the Commission and
{d%partments/offices should not take the step of inviting names
from the Employment Exchange or to advertis; the post. It,
therefore, appears to us that the Salt Commissioner was under
obligation to report the vacancies to the SSC only after
26.7.1979. The applicant was given the offer of appointment on
the post of LDC on 6.5.1977. Even if we acczpt the contention
of the respondents that the appointment in resp=ct of the
refetréd similarly situated persons wvere before 7.5.1977 when
aghe requirement cof recruitment through SSC was not in
exitence, the dffer of appointment issved to the applicant by
the respondents was alsoc prior to 7.5.1977, having bheen issued
on 6.5.1977, a date which was also prior to the =said letter of
the Ministry of Industry. In any‘ghse, as mentionad above, the

SSC had given a special dispensation to the Salt Commissioner

¥

and the off
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ice of the 8alt Commissioner was required to notify
the vacancy of LDCs to be filled up by direct recruitment only
after 26.7.1979. We, therefore, conclude that if the

ervices
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respondents wanted, they could have regularissd
of the applicant without hie Thaving te pass the 8sSC
examination any time “hetween his dJdate of appointment 1i.e.
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11.5.1977 and 26.7.197%, after which the &83C had made direct

.

recruitment through it mendatsry. We alzo note from the veply
of the vespondents that in para 6.6 Chey have themsalves
mentioned that ‘“pricv to 19786 the recruiting agency for
filling up Ehe poat of nRasiztant meant for divect recruitment
was through Employment Exchangs and thersaftsr the S8C". If in
case of the Assistante the modz of recruitment was through
Employment Exchange prior teo 1578, theare i2 no reason why it
should not be sc in respsct of Lhe lower sost of LDC. We,
therefore, £ind no Jjustification in  the action of the
respondents in treating the applicant differently from thoze

LDCs/As

@]

[47]

i3tancgs who were ales recruited aftzr obtaining names

from the Employment Exchangs: and selescting the candidated’
through a Szslection Commitbes aftst taling tvpe tzst  and

interviewing thz candidsztzs. Having reached thisz conclusion,

we avre of the view that it iz not propeser for vespondenta ta

now compel the applicant to face the 23C erxamination and pass
it before hiz case could be taksn up for vequlavisation. We
will have an occazion to later on mention various judgments of
the Courts wherein employee: who had acpearsd and failed in
the S35C examination wevre dirscted Eo be vegularised withoutp,
their having to pass the S3C eramination. Further, in the case

of & person who has worlked, without any brealk as LDT for as

[xk

long a3 23 years, we reject any 2ugdgesticon that the applicant

was appointed on  ad-hoo ka¥iz on leave W

~.
a

cancizg  and,
therefore, could ke placed diffevently than the officials
mentioned by ths applicant. Thz fivat isaue is,.therefure,
angver>l ir f7L0smataer oad thes finding goss in favour of the

applicant.

4, We can now tale up the second iague. It relatez to
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the vegularisation of the
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gevvicea of the applicant for the
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posﬁ of LDC oﬁ the ground of having continuously worled on the
gaid post for over 23 years. In this regard, it will be useful
to mgntion some of the judgments of the Apex Court and various

en

i)

Benches of this Tribunal to which our attention has b

invited by the learned counsel for the applicant.

5. | The applicant has reproduced relevant portion of the
ordeﬁ ated 28th August, 1989 by the Hyderabad Bench of this
Tribunal in the case of Sanyasi Rao v. Salt Commiszioner,

|
’Jaipuﬁ artd ors. (the same office as that of the applicant). In

that case the applicant was appointed as Salt Inspactor on ad-

(9]

hasis on 13.9.1978 i.e. even after the applicant. It was

. ho
prayed therein that the applicant was appointed after due
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selec
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ion after notifying the Employment Exchange and was,
tharef&re, entitled to regularisation witheut further test
througﬁ the SSC. (It may be noted that similar procedure was
adopteé in the case of the applicant). In that case reliance

was also placed on the judgment of Hon'ble the Supreme Court

in Balezswar Das v. State 9£ UP, AIR 1981 SC 48& wherein the

cractice of engaging Casual Labour on temparary bhazis for long
Avyzars w%s described as not a wise policy and conseqguently the
Apex Court had directed that scheme is drawn up for
regularfging the services of such Casval Labours. The Tribunal
had concluded, after applying .the equitable principle 1laid
down by the Supreme court in Dr. A.K.Jain's cage, that the
applican; should be regularised on evaluation of his
Confidentiai Reports for the last 3 years. The learned counsel
for the applicant has also drawn our attention to certain
judgemenis of the Tribunal/Apex Court in suppert of his
contention that after having put in as long as 23 yeara' of
cotitinuoug service, even if on ad-hoc basis, or the a0 called

leave vacancies, the applicant desarves to be regularised in
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the post of LDC. We have gone through thsge judgments/orders.

In 1its order dats 1.1.1992%, the Jodhpur Bench of fhis

Tribunal in ‘OR ‘Ne.:18%/87 and OB Wo.l77/87 had observed fthat

"treating employses who have been wofking ajainzt certain
posts for fairly long pericd 1like 7/8 vyearzs as ad-hoc
employees 1is %gainst the dictates of justice and fair play
which the Gove?nment az a model employer is expected to
observe qua its euployeces". As vegavda availakility of posts,
the said ordec of the Tribunal menticns that "the staff
position set out in Arnn.R2Z would not przsent any insumcountable
obstacle for the simple reagon that the regpondents can take

recourse to bthe device of

i}

complying - with the srder we propoze to waks. The Hydevabad

i
Bench of this Tribunal -in its ordsr dated 7.12.1990 in 0OA

No.1l08/90 had ohaevved that "9 years of their life was spent
already on the job. TIf they arz not vegularised they may or
may not ke eligible for any other Job and their life will

become ruined". In theiv ovrder dated 2.11.1992 in TA No.

730/86 and 731/86 the Jodhpur Bench of this Tribunal relying

on the Judgment of the Aap.

tl.l

v Court in the casse of State of

Hacyana v. Piyara Singh, -JT 1992 (5) 3C 17% had Jdirected the

authovities to «consider the case of the applicant for
regularisation provided their TeCard of gervice was
satisfactory and theivr appointmesnt Jdoes nok run counter to the

~e

reservation policy.

6. In the case of H.C.Puttazwamy and athers v. The

Hon'ble Chief Juzitice of Farnataka High Qo ‘£, Bangalove and

ors., JT 1590 (4) 472 th
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appointments Lo th
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rules under which power for szlecticon had heasn vested in the

State Public Szrvice Commisgsicon but the Apsr Court feound that
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the candidates had been working for over 10 years and ocbserved
"one.would only imagins their untold miseries and of their
family if they are left at the mid-strean. Indeed, it would be
an act of cruelty at this stags to ask them to appear for
written test and viva voce to he conducted by Lthe PFublic
Serfice Commission for fresh selection."” The Court also
refe%red to certain precedents where on equitable
consideration the Court did not set asgide the appointments
even\though the selection of the candidates was held to be
illeéal and unsupportable. The Apex Court also observed "The
precédents apart, the civcumstances of this case justify a
humanitarian approach and indeed, the appellants sesm to
deserve Jjustice ruled by mercy®. The Apex Court therefore
directed that the candidates should he treaéed to bs regularly
appointed with all the benefité of the past service.

7. ; " In view of the catena oﬁ crders/judgmencs  as

1

D

in

cussed in the preceding pavagraphs, the applicant who has

sevrved the vaspondent

o

n

for as long as 22 years by now on the
same post of LDC deserves to be regularised on the said post.
It is:not the case of respondents that he was . not eligible at
the time of his initiaf appointment or that he was not
possessing necessary educational qualification or he had not
paszed the prescribed type test. The service life of an
emplayee can be taken as 30 years and the applicant has almost
completed most of his service fife at the same post on the so
called ad-hoa leave vacancy basis. This appearsg to be
completely unjustifiable to us and, in fact, appear to be
unjust exploitation of an unemployed psrson. In this peculiar
background of this case, regularisation of the applicant on
the post of LDC is the least that can be decne. If the services
of the applicant are not regularised, the consequences for him

and hiz family will he Aizaztrous. He will neithsr be able to

Ve L




ey

ny oth

(i

r Government Joly, having hecome badly over-agsd

[te}
)
ry
m

nor will he ke in a posicion to =tart with any new avocation

in the remainder of his life. As Hon'kle the Supreme Cour

o

haa
obsesrved in he case of Puttaswamy anm) that the applicant

and his family will face untold miseries v heen
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obszrved by th:z Apex Court in the same case that it wounld be
an z@ct of cruzlty at this stage to azk them to appear in the
written test and viva-veoce to ke conducted by the Puablic

Service Commiszicn for fresh selection. The agpplicant before
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than employesz in that
casz. He alsce cannaot ke foreced ©o appear in the 8SC
examination bLezawnssz, fivst of all, hia chancza of zucees:

T bt .

will be very dim at this stags of lifz and 1f he dozs not
i .

]
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YPrY the congeguence will (ke hia being thrown cut on the
road alongwith hiz family any financial security in the zhaps
of retiral henefits for old age alzo Jgone. It iz worth noting
that the vezpondents kept on kaking work from the applicant in

the post of LOC since 11.5.1%77 and it waz only in 1982 that

e was aslhad Lo appear in the 58C ewaminabtion whereas 2ervices

of certain other employess in the sams office weve raJulariaad
: : , - . : . : oY
without facing the S8C sxaminaticon. Theveafter on his failure

to pass the 3aid erxamination on three occazions, the applicant

continued to wovrlt for bthe vespondznia. Howevevr, hut for the
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Jated 15.6.1997 &f thiz Tribunal, the zervices of the

applicant would have besn terminated. In any case

that the applicant haz cortinued to zzrve the respondants and

is even now 30 3¢
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In the totality of the civcumstances
discuzsed above as alsc a catena of judgments/orders menticnszd

in ths: preceding pavagraphs, we come to 2 conzideved view that

(Iw

a humanitacian approach nseds te ke adopt2d again
peoulizr baskground of this particular case =and in the vesult
respondencs  szhould regularise the szrvices of the applicant.

ig zccordingly
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8. In the circumstancas, the Original Applications ave
allowed and the respondents are Jdirected to consider
regularisation of ths applicant on the post of LDC w.e.f. his

initial appointment on the basis of evaluation of his

Confidential Reports for the past five years with
consequzntial benefits. These directioﬁs may bz complied with
within a period of & monthe from ths dace of receipt of a copy
of this order.
Parties to bear their own costs.
I e

v \WVW | i \J‘\)T.'—/'\
(N.P.NAWANI) (S.K.NGARWAL)
Adm. Member Judl .Member




