CENIRAL ALMINISTRATIVE TRIBUNAL, JAIEUR BENH, JAIPUR.

Date of ’Decisi;)ré)_zf’/Q 3 ‘) o Lf
1

0A 007/2003
Monammed Igkal 3indhi, Librarian, Kendriya Vidyalaya, Nasirabad.
«+. Applicant
Versus
1. Commiszsioner, Kendriya Vidyalaya Sanjathan, 12 Institutional Ara2a,
Snaheed Jeet 3ingh Mary, New Delhi.

Za Asstt.Commissioner, RVS, Rejgional Office, 32 Gandni Nagar Marg,
Bajaj Nagar, Jaipur. '
2. Smt.Vijay Laxmi Najar, Principal, Hendriya Vidyalaya, Nasirabad,
District Ajmer.
.« Respondents
CORAM:Rs
HON'BLE MR.A.K.BHANDARI, MEMBER (A)
for the Appiicadt .»s Mr.P.V.Calla
For tne Respondznts eee Mr.V.S.Gurjar

ORDER
FER HON'BLE MR.A.K.BHANDARI

This OA u/3 19 of the Administracive Tribunals Act, 128% was filed
to seek following relief :

-"It i3, therefor2, prayed thac th2 Hon'ble <Trilbunal imay
kindly call for and examin2 the 2ntire records relacing oo chis case
and Ly an appropriate writ, crder or direction che impugned transfer
order (Ann.A/l) daced 9,/10.12.2003 may kindly be declared illzjal
and the same may kindly ke juashed and set aside. Conseqaasntly, the
relieving order daced 15.12.2003 (Ann.4/2) may also be declared
illejal and th2 respsndents mayt be Jdirected to allow che applicanc
to continue as Librarian at K. V. Nasirabad.

Any order prejudicial ts the applicant during che pendency of
this O.A. the same may alsc ne Jdeclared illasjal."

2 Before the case was taken up for admission, l2arned counsel for tne2
respondencs had already £iled a caveat and sarved a copy of the same on
the appiicant. Af the firsc hearihg, counsel for the applicanc pray=23d for
consideration o©of interim prayer, However, in view of anziecy of the

applicant the case was adjourned to short date with direction to

respondents to file reply.
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2 prief facts of the case are that the applicant was transferrad from
K.V. liasir:abad to K.V. Pancngyram vide order daced 2,/10.12.2002 (Ann.Arl).
An order of realieving him was alss issued on 15.,12.2002 (Ann.A/2). ‘Ihe
applicant has challenjed both these ordérs allejingy malafide ajainst
respondant No.3., Principal of K.V. Nasirabad. He nas alss allejed that
in view of amended transfer policy he should have been transfer;:ej within
Zone-2. As such, the impujned transfer order (Ann.A/l) is violative of

rules on the subject.

4, In the application, the circumstances of his earlier transfer from
Beawar to Aizwal in the year 2000 have been explained at lemyth. It is
stated that on that oocasion he was transferrad becanse of malafide
intentions of the then Principal of K.V. Beawar. He had t> approach the
Trikanal by way of OA NO. 542/2000 anc‘j vide order dated 25.11.2000
(Ann.A/2) a stay on trénsfer was Jrant=d and finmally the DA was allowed
vide order dated 11.01.2001 becanse it was proved that the Principal had
matafide intentions behind seekingy applicant's transfer. At Kv3 Reawar
the applicant served for 9% years as Librarién and was posted to K.V.
Nasirabad on 22.04.2002., The transfer c‘nallenged in this OA has thus bean
an early transfer in wiolation of rules. Ic is élsa a mid-session
cransfer. As per amended transfer policy (Ann.A/2%) | he should have been
transferred within Cone-2 i.eé. within ra2jion Delhi, Jaipur or Lucknow but
due t«S the malacious intentions of the Principal sne has scugnt his

transfer t> Sone-4 in Silchar Region.

. To Frove malafide intentions of the Principal (respondsnt No.2), a

n

few examples are given.' One of these is her refusal t©o Jgrant him
permission to leave school premises evary friday afcarnoon f£or Namas.
Aggrieved by tnis, he had to take half day leave on everv friday. while

refusing this permission the Principal has 3one to the extent of demanding

copies of government instructions under which she is boind to give him

such permission. That aven though he nas shown har some past State
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Government instructions applicable within Rajasthan (Ann.A/2) ard
subsequehtly produced a Jozument of the Government of India (Ann.A/9),
issuad by the Department of Posts & Telegraph in the”year 1945,'1958, she
called hié explanmatisn £or 3ding Lor Friday Namaz and thereby nurt his
religioUs feelings knowing fully well that as superior aufhority she
should not be interferingy in personal matters of faith éf .tne
subordinates. Ancther example of malacious harassmenf by tne prihcipél is
alleged in her insistance that applicant snhould not leave the school
library without prior permission, even to transact personal work at the
local Bank. In connection with one sach visit which was necessary because
monthly pay is cradited in Bank and périodicai withdrawals are necessary,
not only his explanation was called but also displeasure was conveyed and
he was made to take casual leave."bn another occasion, his éxpianation
was called for absence without permission and wnhile leaving school
pramises not enteriny Jeparture time et:s, in the register maintainad in
the School gate. While citing these examples it is stated that by such
awkward correspondence she was creatinj'evidence against'him €3 ultimately 

seek his transfer which is malicious on her part.

G A few more examples of malicious corresp:ndence are cited in the
applicétidn in proof of which annexures are also attached but the most
noteworthy »f these is one rejarding abrﬁptly relievingy him of -daties of
Librarian and taking away keys of the Library from him on 07./08.10.2002.
However, vide letter dated 27.11.2002 (Ann.A/2l) he was asked to complete
some work connected‘with the library'eVeh‘chougn tné Principal.@hs aware
that he was not even performingy the daties of Librarian. In this memo
dated 27.11.2002 malafide incention is alléged. Similariy, in a macter of
half day leave, for which explamation was called and alchough medizal
certificate was produced, the Principal trated it as absenc; and Jdaducted

one day salary.

7. A few examples of harassment of other teachers by piching ouc fault
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with their personal behaviour when they were relaxing in staff room etc.
are given to prove that principal's behaviour is over beariﬁg, bossy, non-
cooperative and that she wants to run the institution more by her will and
not according to ruleé. The appiicant has also cited two examples of’the
echo of maladministration of K.V.Nasirabad in the ihdiad”Parliamenﬁ7éougnt
to he prpved' by Ann.A’2% and A/27 which are. copies of récord of
deliberations of the Farliament dated 0S.02.2000 and 27.07.2001;’ Even
though Ann.A 26 dated £.2.2000 and entire pleadings updn it in the
application and rejoinder were withdrawn by the ieafned zouns2l due to

vehement protest, even allejation of forjery and rejuirement of £iling FIR

by the counsel for the respondents but reliance has peen placed on

Ann.A ‘27 to say that corruption and mal-administration of raspondent No.2
nave b2an a matter o concern even to tne membars OF the Parliament and to

the Human Resource Development Minister.

2. Akout transfer order beinj in violation of established rules,bit is
stated that his transfer has been ordered in public‘intefest as Jdifferent
from one on administrative jrounds or on fequest. Howeyer, based on the
tainted recommendation of the Principél (responientﬁNO.S) ané Chairman,

Vidyalaya Management Committee (VMC), it can hardly be called an order in

- publiz interest. It i3 also violative of the guidelines (Ann.A/25) as he

has been posted outside Zone-2. Normally the transfer should be srdsrad
at the close of the academi: session. Alss this is a solitary transfer

and not part of a chain and therefore not strictly in public interesc.

J. “The respondents have submitted exhausted replies, first 2ajainst

intrim relief and then ajainst OA. They have venhementally denied the

allejations of the order beiny in violation of Rules or backed by

malicicus intentions. It is stated that serving in an ovrjanisation the
spread of which i3 country wide and it extends even to some stations
abrsad, transfer of the applicant from Hasirabad to Panchgram is snly an

2aTaTa

incident of service. Referiny co OA 9422000, it is stated that tha
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applicant is pernaps in the habit of approashing Tribunal wnenever the
transfer is inconvenient. However, he did not recourse to such measure
wnen ne was posted to Beawar. If any malicions intention against the
applicant was there, h-w did he remain posted at Beawar fob 9% years °?
But now when he has been transfefred to> Panchgram, he has filed this OA

hecause the posting is not convenient to him.

10. In the reply the resopndents have quoted case law to show the
limited pSWer Courts and Tribanals have in the matters of'traﬁSfe?s; The
policy (Ann.A/25) referred to in the appli:atipn is more in the nature Of
guidelinéé and are not mandatory. The nigherzaéhelous of administration
have differsnt sonsideration for the fullfilment of which even mid session
single transfer order can ke isaued. Reiieﬁing nim withoﬁt delay is also
based upon administrative considerations, which cannot be |juestioned.
Rejardingy allejed malafide intentions‘benind tfansfef,'it‘is replied that

all memos referred to above are to be treated in the nature of natural day

to day communication between Principal and staff members rather . than in

the spirit »f controntation and the applizant is unnecessarily imputing

motive benind it. In the matter of refusal to Ll2ave school for Friday

prayers, it 1s broughf out that it is as per Kvs_poliéy. The ci;culat
order cited by the applizant (Ann.A’9) does noc apply to KVS, besides, it
is forty years old and not relevant to the prasant ca;é. This issue on
the concfary brings out’ the pshychae of the applicant. It is stated that
if staff members were to leave achool premises for prayefs during the

Sschool time, the teaching and otner activities ar2 boand to suffer and

‘granting such permission would have been in vidlation of the rule Or the

KV3. Regarding absence from school for'visitiﬁg Bani on 31.7.2602, an
inqiry was conducted and it was found that the =2xplanpation Jiven by_tne
applizant was wronj. Rejarding noc'signingﬁregister ac tne Jate wnile
leaving school premises during working nours, it is replied tnat sucn an

arranjament exists because it is a Kendriya Vidyalaya School m2ant for tne

children of Army personnel, and to maintain decorum in Army area.
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11. - Rejardiny applicant's allejation about arbitrarily relieving him
from Library duties, it is stated that tnis became'necessary bacause a
large namber of bosks were missing and complaints of mis-manajement in the
Library. Stock verification of majasines and newspa?érs had to be dona
because the applicant had not cleared the bills of newspapars and
magacines for period from April to Gctober 2002 amountiﬁj to R3.4500/-.
He not only refused to>clear the bills bat alss denied having received the
same. He also refused to verify tne newspapeES»ini majesines lving in ﬁne»
Libréry. when verbal 1nstructions failed, cﬁrcespondence“‘beéame‘
necessary. wnen even this did not work,_tne p;inc1pal aéked thé‘applicant
to ¢lose Library and give the keys in a sealed cover. Next day in the.
presence Sf a commictee appliczanc was asked to pro&uce all néwspapers and
magacines bat the applicant- rafused €o cooperate  and quéstioned
Principal's authority aboat this procedure. It i3 explained tnatApayment
for newspapers etc. has ts be made out of Vidyalaya Vikés Nidhi Esr whizh
certain certifications are necessary about the p:esence of the naga:ines'
in the library which can ke verified only by stoch taking. Sealinjvdf
Library room was got done after discussing the matter in'tha Vidyalaya
Management Committee on 16.10.2002. The Chairman ;gnd other memdars
preéent orderad that the charjye of Libtary be taken away ‘from tne
applicant and given to scme ocher responsible ;eacher., He was however
asked to continue witn the classes that he was taking, whicn'duty nas-to
be performed in the class rooms and not in the Library Room, bit the
applican; did not'obéy this order and rather spent time in.tne statf room
according to nis own sweet will. An attempt was ajain mads on 12.11.2000
to verity the stock which 2old not bé done becainse the applicant diﬁ not
cooperate.' He raised objection that papér seal of the door of che Librarcy
was broken. In the reply it is made clear that tne'seal was h:tning but a
slip of paper pasted on the doaf of the Library wni:cn can.get torn even by
wind but the seal on thé'lock was intact. ‘Inis position was verified by

the committee appointed for scock verification at cne applicant avoldad
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this exercise by raisingy one objactidn or the other. Ulcimately,_on

20.11.2002, after a resolucion in'the Vidyalaya Exesution Committée, stosk
verification was done in the presence of a five members comuittes. The

Committee embars listed shortage >f bodoks worch _Rs.iO,B-l:.::/‘—. The
info;mation about this was communicated to tne Asste. Cumnissioner, V3,
Rejional Office, Jaipur. Under latters inatructisns, st;b-ﬁb:.verifi':ation'
was ajain done by a commitcee in which mexﬁber‘s of VMZ and the épplicant
were ln;l_uded . The applicant avoided joiningy the c-jrmnittee and the
exercise was done in nhis absence after infsrming him that tne same woﬁld
ke done even in his absence and the applicant would be respansiblé for
shorcage of idoks, 1f any. However, the matter Jdid noc é‘ndvner-e. The Lock
of the library room was found tempered wicn/chanjed 'and could not be
opened by Mrs.lrikha, the then Incharje of tne Library. In these

circumstances, the lock was again sealed and broken in front Of Police.

Polize inquiry revealed that the orijinal lo«:'}:'put‘ by Mrs.Trikha nad baan

replaced by ansther lock of the same make and manufacturer. Verification

revealed that 740 books worth Rs.12000- were stolan alongwith a cash of
R3.5000/- of Mrs.[rikna, which were placed there by ner before locking the
| o' 118 Surpridingly, two computers worth RsS.One lakh were not stolen.
Curicusly however rough record of missing baoks was also stolen. The

matter is scill under investijation iy tne Folice. In the reply the
respondents emphasised that these circumstances have not besn broujnt on

record by the applizant wnile allejiny malafide ajainst che Principal in

relieving him of the Juties of tne Librarian.

12, In the reply it "is repeatedly allegec;i that cthe applizant wants to
take advantaje of correspondence betwa:n Erin;:ipal and nimself to prove
malice and bias of Principal ajainst himself it the same 15 not proved.
That the transfer has been ordered by the Headjuarter Jffice it not even
a wihisper of malafideé has been allejed ajainst 'nigﬁer authorities ordering
the transfer. de -'n.as. also féil:ed £o dlspro\}é iegallty, validity and

correctness of the transter and relieving order, wnich are parfectly

/
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legal, valid and in copsonence with rules. Refering to the role of the
VMC in Jday to Jday administration of the school, any bias of the VMC is

alsoc denied.

12, The contendiny partiss were ne2ard at lenjch. Learnzd counsel for
the applicant read throujn partions of annexures t> prove mali;e'ﬁnrougn

tone, tenst and contents of Principal;s Letters to the applicant. It was
stated that all the memos are vajue ard convey iny‘ohe aspact 1,é.‘tﬁe

autnority of oth2 Principal. As sach, they are 'examples 2f bad

administration and in this case they are nothing bat consicted evidence of
‘the Principal ajainst the applicant for sesking his transfer. It was alss

reiterated that th2 transfer order 1s in violation of rules/juidelines

issuad vide OM (Ann.A/25). de alss referrad to the long distance 1nvolved’
in tne transfer from Hasiraiad to Panchjyram in Silchar reyion and tnat it
would take him seven days to travel home as and when it oecame necassary

even though ne 1s a low paid employe2 of the orgjanisation. He ocontendad

that this transfer is more in the nature of punishment unwarrantedly

imposed to uphold the will of the principal. That the duration of stay in‘
Nasirapad i3 very short and no ‘Adminiscrati&é' sc ‘Publis’ Interasc’
consideration has peen brought <t by the respondents tor it. ‘Ihat once
earlier also h2 was victim of such malice for which 0OA (N§.54§/200)) ﬁés

allowed Ly th2 same Trikunal.

14, The respondents have refuted the "apove  contencions very

vehamentally. while rep2atiny the facts stated in tnhe wriccen replias it

is argued that in every manner the applicant was defying the order of the

Frinzipal. 'Tnat_as nead of the institution Principal's responsibility is
not confined to manajiny only the Library bac she 13 2onterned witn a

screnytn of about 1400 scudents and sixty sStaff members but only tne
applicant 1s aggrieved by her behaviour and administrative action. It 18
arguad that on one hand tne applicant has made such a big issue of non

permission for friday prayer but he is refusiny to attend the morning

S
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pravers in the school and wants to run nis affairs ac ~oording o mis own
will. There are many other Staft mami-2r3 of nis faith and community bat

tney have never raised the issue of friday prayef nor they have raised
vindictivensss and malafide 5;ainst her. It was reitérated ;hét the order
of Transfer has besn issued by the Commissioner 'KVS against Wwnom no
malafide nas besen allejad. The cir cumstantes in wnich the lerary had to
be sealed would reveal cthat the sharje was taken away from him due to

7alid administrative reasons and this act cannot be branded as malicicus.

15, The learned counsel for the respondents also placed on record a long
list of case law on the subject of limited jurisdiction of tné‘Tribgnal
and Courts in matters of transfers. He also drew‘attenclons to 38 similar
matter decidad by this vary Bénch oﬁ soméwnat ideﬁcical faccs vidse DA

N>.3/2004 decided on 12.02.2004 in the case of Ram Gopal 32n vs.

% ors. In conslusion ne said

‘that in these circumstances this OA deserves to. be dismissed.

16. After careful sonsideration of all the pleadinys and perusal of

rexrds including earlier decisions of hignet oourts and Tribunals on the

subject of transfer namely; B.Vardha Ra> v. 3cate of Karnacaka & Ors. -

(1226) 4 82T 121, E.B.ROyappa V. State of Tamilnadu & Anr. - (l§74) 4 32

2, Kamlesh lrivedi v. Indian Council of Agricultural Research & Anr. -

Fall Bench Judjyemenc (CAT Principal gencn) DA 77037, Decidad on 21.4.33,

UJI v. H.N.Kirtania - (1239) 3 32C 44~, Shilpi Bose (Mrs) & Ors. v. 3tate
of Bihar &% Ors. - 1991 Zupp (2) 32T €59, & Stace of MP & Anr. v.
S.8.Kaurav & Qrs. - (1225) 3 32C 270. I nave come to the conclusion that

there is no case for lnterferrlng with the 1mpugned ‘orders bécause tha

. appllganc nas neither succeeded in making out a case of matafides nor one

of illejality in th2 ordsrs per say. The explanation of the respondents
on evary fact wni:zn the applicant nas treated malaride intention has been
convinzely refuted by the respondencs. Admittedly, no malatide ajainsc .

‘the higher authorities whd have passed the transter ordar has been
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alleged. Even the malafide alleged against the principal is far from

_ convincely proved. The inconvenience involved in transfer to a distant

locatlon would not render. che order 1llegal because tne wltéd gmdelmes

are only indicative and not uandatory. No doubt change of station is
1nconven1ent but the rejuest of tne staff cannoct be accommodated at all

times becauée scmeone or the other has to serve even at inconvenient
locations. It i1s a matter of record that the applicant has served at one
location for a stretch of 9% years, therefore, vindiétiveness on the part
of authorities orderingy transfer can not be belieﬂred. In any case,
guidelines cannot supercede exigencies of admlmst:ratlon and the law is
well established that tne2 posting to a parcicular pla\.e of area cannot ba
claimed as a matter of right specially in a job wnicn is transferaole
anywnere in the country. In the transfer policy there is no bar to single
transfer and I am not convinced by the inter:pretatldn of the meaning of

‘public interest' and ‘administrative Jrounds' Jiven by the learned
counsel for the applicant. 'ﬂ:i’ fact, these words are wide enougn in

administrative parlence to cover such transfer orders. [ cannot fail to
take notice of certain complaints against tne principal made by tne
applicant to nigner authorities. Tnhe recommendations of the VMC inciuding

the principal for his transfer, if any, were also addressed to the same
authorities.  If nigher autnorities Jdecided to issue transfer orders after

considering both tne versions, the same cannot be faulted with.

17. The upsnocot of the ab:ve discussion is that the OA is pereft oL
merits and deserves to be dismissed. Buc before such an order is passed
it would be relevant and in the interest of Jood administration to mention
that the applicanc should have approached nigher authorities with wnom the
redressal of his grievance lies before coming to this forum and ne can
still do tnét.' Wwith these observations, the GA is dismissed with no order
as to costs. .
LV
—
(A.K. BHANDARIL)

MEMBER (A)



