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CENTFRAL ADMINISTRATIVE TRIEBUNAL
JAIPUF BEMCH : JATPIR

Da,te'c'f Decision 17 Ql@ -

1. OA Mo.565/2002.

Sitaram Fareek 3/ Sh. J. 1. Fareelr, by caste Pareek,
aged ahkcut 60 years, RS0 Housze il>.C=23, Trichna Puri,
(Rakri), presently wurllng as SBupervisor in the office
of the Rly. mall Service, Jaipur-6.

2. OA No.566/2202

F. U. vadav S/o sShri Sunder Lal ky caste Yadav F/o Rar
i Dhani, near Fandlkpura Failway Staticn, aged about &0
years, presently working as a Supervisor in the office
of the Railway M=2il fervice, JP Divisiocn, Jaipur-6.

3. OA Wo.B67/2002.

. D. Singh 3/0 Shri Om Prakash by caszte Pajput, aqged
alont €0 yeavs, resident'of 1. J. Avesr Phawan (RMS)
thawan Hasanpura llear F.W.D. Office, presently working
as a HZS Supervisor in the office of the Pailway Mail
Service candhi Uagar, Jaipur-15.

4., OB Wo. 497/2003.

Raja FEam Supta 2/5 Shri Fam Chandra Gupts, hky <cast
Gupta aged zbout 55 years resident of 26, Fadha Rani
Marg, Furchitpara, Brahampuri, Jaipur rresently wirking
az Supervisor O/ Failway Mzil Servize JP Dn. Jaipnr-6.

H)

Foop Singh 8/¢ 3hri Feshri 3Singh by cast Fajput aged
about 59 vears resident of B-14, qlnqhhh\uml Colony,
hatipura, Jaipur presgently working as Superv visor HSG-
1I, Jaipur RMS, Jaipur-6.

€. OA No, 500/2003.

M. C. Mahaveser 5/c 3Zhri 3yasi Lal Mahaveer by ~ast
Mahaveer, ag=sd akout 57 yzars, resident of P.Mo.2, Fana,
Pratap Hagar, Jhotwara, Jaipur-1Z, prasently working in
the office of CEZD Jaipur /o HRO FM3 JP Dn. Jaipur-l.

7. Qb NU.- c,//z 003

i Dav Taran Sharma by cast

Ghan Shyam Sharma, S/z Zhr
sharma aged about 5% years F,o llgar 3ove. Hostal, Jobner
Foad, Fhulera presently working as Suk-Fecord Nffice,
Phulera. :
[
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8., OB No.506/2003,
R. <. Mathur &/o Shri Mcohan Lal by cast Mathur agea
akout 58 years, P/o Ward Mo.l5, Sikar presently working
as 3S.A. (BCR) in the office of the PRailway Mail
Service, 'JP' Dn. Jaipur. : : '
9. OB H,oFﬁ7'7hH?
5. F. Garg S/'c chri Canhiya Lal by cast Gary, aged
akout 52 yearsz, :resident of Indira Colany,
fawaiwadhopur prisently working as Head sorting (HEG-
III), Railway Mail Zervice, Sawaimadhopur.
... applicants.
verasus _ Eﬁ
1. Union <f India, througn the Secretary to the Goawt., of
India, Depavtment of Posts, Dak Bhawan, Sanszad Marg, Hew
Delhi.
Z.. Chief Fostmasgter Genceral, Pajazthan Civcle, Jaipar-7. ,
Z., fernior Supzrintendent, Failway Mail ZService, Opp. Padio

Station, Mirja Ismzil Road, Jaipur-1.

4. Head Foecord Offizse, Railway Mail Zfervice, opp. Radio
' Staticn, Mirja Ismail Road, Jaipur-l. :

... Respondenf®

Mr. P. 1. Jatti counnsszl £or the applicants in all the 0NAs.

“Mr. M. 2. Soyal counsel for the respondents in all the OAs.

CORAM

Bor'ble dMr. J. I'. Taushilk, Judicial Member.
Hon'ble Mr. A. F. Phandari, Administrative Member.

~

: ORDER:
(per Hon'ble Mr. J. K. Kaushik)

Afplizants, namsd alwve, Have filed their individual OAs u/s 13 of
the Admlnlstnatlve Trlbunala Act, L335. The facts and circumatances and
thz guesticon of law involved are similar in all tnnae casea, thus théy ara
balng decided by this coumon order. . :
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2. A question of seminal significance is involved in these ~ases wnich

causes a sensation in the mimd of the Court. Tne basic question involved

- in these cases i3 that wnen certain henefits nave I2en extended to the

ampioyees i.e. litigants on the basis of a judgement of a Court of Law and
_t'ne sameé has attained. finality, can the efiect of tne said judyement e
nullified in pursuance with a subsequent judjement of tne Supreme loart
layinj down a concrary principle of law, ' o

3. As far as the factual ‘aspect’ of tnese casas 13 coacerned, tne
indubitable facts are that’ all the applicants filed tneir individiual JAs
tor stepping up of their pay at par with one 3nri M.P.Pyagi, wno was
jumor o criem_,_‘in the same cadre and was getting more pay ~than che

" ‘applicants. ‘Ihe OAs came to be allowsd in thnelr Eavour and tnsy were

allowed tne hensfit of stepping up of the pay at ‘pAr with tneir next

junior Shri M.P.lyagi. Number of otner similarly sitnated parzons also

~oenjoysd 3imilar ben=fits. Mo Special Appeal was preferred aqéinst tne

judgement pasaad in tnz ©A filed oy tne applicants. In 3ome cases Review

"Applications were filed after the judgement in R.Swaminathan's case

referred to'in para 4 below, and the sams came £a be rejectad.’

4. = Subsemently, the Supreme Court in the case of Union of India v.

R.3waminathan, Civil Appeal MNo.2008/90, decided on ll.».97, wierein their

" Lordsnip held that the pay »f an emploves zan be stepi-= np only if juniosr

and senior ofrficials kslon)y to the same cadre and the post3 tdo wnicn they

‘had been promoted is in the same cadre, and tne anocmaly became due ©o
“diract application of FR 22(c), wiicn 13 now FR 22(I)(a){i), and if the
'hig'nez; pay was ,re'ceivej by the junior on account o2f local officiating

;..gpr':'motion that d»23 not entitled a senior ©o g2t his pay sceppad up to

make 1C at par witn tne pay of nis junicr. Thersafrer, in pursuance of

thne judjament °f the Suprem: Court, applicants Ha.l to 2 have been issued

notice vide letter dated G.9.70 and alss the order of their refixatiqn

indicating that th2 r:eci»very nas k2 made from che DCRG vide Ann.A/l &
A/lA in their respactive CAs. A3 rejards other applicants, orders nave
been passed for making the recovery 2as well as refixing their pay by

~

WitlmdraW1r1~; the bpen=fit <f the steppingy up 2f pay gz:an_ted" to them 1in

‘pursuance with the judgement of tnis Bencn of the Tribunal. Tne cut of

date for the recovery has hee2n fixed as 12.2.97 i.2. the judgement of the

Apex Court in R.Swaminathan's case (supra).

5. ' -¥W2 nave heard tne learn2d zounsel fot cne parties at a conaiderable
length and have anxcicusly .:;-nsi'c]er:e:i the pleadings anid the racords o_f
these cases. '

,

A The learnad ‘~ounsel for the applicants has submitced that tnis Sench
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of tne Tribunal has alveady adjndicated upon tne identical matter in tne
case of Ved Frakash v. Union of India & Cwz., DA 5472002, desided on

Au.lu.“Ou_ and he has submitted cnaL this 1ud1am:nt 3juaraly covers on all

fours, tne controversy involved in tne lnstant case.

7. On - the cpntraicy, the lesarned <ounsel fir che respondsnta nas
stremacusly oppised the oontencions madz on Lzinalf £ tne applicants and

‘has submitted that tne action of tne respondents is in order and does not

call for any interference by tnis Bench of tne Tribunal. Our attention
was drawn to {he very judgemeht ﬁassed‘id é.Swahinathan's case (Ann.rR/5 in
OA 565/2002) and it was submitted tnat Lna applicants cannot e allowed to
enjoy tne henefit of stepping up in vieWw of the principle of law
aunsejusatly laid down by the Apex Court. Our attention was also drawn
towards Ann.R/G to tiie 3aid OA,. whersin Hydérabaj Bencn of this Tribunal

nas decided tne case of P.Venkata Ras & Anr. v. The [nrn ol beneLal

Dbpaercnc of ‘Pelecommunizatlons & Trs., 2Z00UZ (1) ALY 215, relying u S0

_the decision in case of Shri Vad Prakash (supra) ark the dzparcment nas

gon2 £or the vwrit petition agalnst the same bzfore Andnra Fradesn High

Court and the operation of‘the judjyement has been stayed. In tnis view of

the mattér, no relief can be grancad to tne applicants and the DAs deserve

to be dismissel with exorbitant costs.

.

8. ~ We have considered the rival summissions made on benalf of hotn the

parties. As far as facts of the case are concernad, they are nit in

~

dispute. It is admitted pcesition of both the s1des that all tne
applicants enjoyed the benefit of stepping up of tne pay at par witn Snci
M.P.lyagi as par the ordsrs passed in tneir respective‘case3 ' énisngench
of the Tribuna l, agalngt which no appeal was preferred. Ic is also t&ue

that th2 sterping up -f pay was allcwad on accoant of nlqneL vay wnizcn was

admissible to Shri M.F.lyaji dae to nis adnoc officiation on promocicnal

post. Lo cut snort the controversy, we would like -to refer czrtain

-~ significant paras of the judjement in Ved Frakash's cade (supra) . Paras

7 to 12 are extracted as under :

“7. L2 quesc1un i) uaﬂS]jﬁraCLOH i9 wnether on tna mMasis ot the
CApet Coart's Judjmmwnt in the case of Swaminatnan, cn2? [enafic .of
stepping up of pay given to the applicant vide order daced 25.7.24,
can be taken back ?

£. The answser to cthis’ question £inds place in ‘a Full Bericn
declsicn of this fribunal in the case of P.Venkata kas and another

“r. The Diractor Seneral Leparcmant of Lelesinmunications and others
{200z (1) AR Z15). A Division gencn of the Hydevatad Bencn of
tnis Tribunal  nad -referred the LulluWan Jaastion to the Full
Bencn:

-
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“When an emploves wno nad received cartain penefits in viaw of

filing an orijinal applicaticn in the Tribunal and eitner a9
appRal is preferred or appeal preferred nas feen rejected-by
the Supreme Zoirt, . whetner the penafits acorued to the
applicant can ize annuiled bv a later dacision of tne uupreme
Couart in a similar case."

“IThe. Full Bench answered tne Question in the nwwatlw. It was

ob3ervad at para 14 of the L‘ep-.)l.t as under :

"Aforesaid deusmn of the .31;10::-=-mr= Conrt in tne case  of
~R.Swaminathan (supra) can apply anly prospactively. ‘he same
cinnot be made applilablz to unsetitle  the 3ettled 1ssues
wiicn nave [eoome Linal between tne parties. If parties ace
permittad to resile from, settled isswes whisn ‘hava become
final Iretween ctham, it would 0 ajainst judicial disciplins.
Apart from thz principle of finality which attacnes to every

113 etween the parties, parties are alzo governad oy ne.

prinziple of rasjudicata as enshrined in Sec.ll of the Code
of. Civil Procedure. Toougn  aforesaid rprovision may not
strizcly ke applicaible o the dribunal, provisizyn anaiozous
to resjndisaca willd \.et:tainly apply. In N2 ciroanstances,
‘W2 have nit hesication in nolding that it i3 not open to the
r:eap:;ndent_a to reopen-sattlaed isanes and claim rafund oL the
amounts pald over to tne applicantz under the judjemenc of
the fritunal uhich nave become £1nal 2tveen the parties.

(émpnasis supplied) .

9. In 'view of the full Bencn decision (supra), whicn is binding
on oS, 1t nas £ e neld that the respond:nts cannot take away th2

Uienefic accrued to tne applicanc puarsuant to tne decision of this

Prifunal dated 235.7.93 (Amn.As3). It i3 an admittsd positizn that
tne r=3pondents ndad oot cnallenjsed tne Jdecizion of this Iricanal
datad 28.7.93 belfore tne Supreme Court and cthe decision nad

“attained tmanty petween tne parties. It is o>t open t> tha2

respond=nts €O ra-open cthe setcled iszne and make recovery of the
amone pald to the applicant in view of tne judjement of this

Primanal.

10. In view of the clear decision of tha fll gencn of this
Tritunal cited supra it 13 nat npecessary £or us to oonsider cthe
macter in greéater Jdetail. : '

11. nnscﬂuently, we fmd merit in this OA and it i3 allowed.. iIne
racovery  made vide ovder Ann.A/l 15 not sustanabla in Law. Tne

© respondents are directed to refund the amcunt of rs.24,423'- €2 the

applicant  within & pericd of  ona montn  from - tne datd of
comiunication of tnis ovder. Ihe -respondents are furecner directa2d
to 2xtend the pensionary penefits to tne applizant ‘treating
Rs.7L00- a3 the last pay deawn by rnim, wicnin the aforzsaid
pariod.  ‘Phe remaining amount Of tne retiral panefits puarsnant to

tnris order ke paild to the applicant within one month. IE Cne
payment as aisresaid is not wade witnin  one month € the

communication of this order, tne respindznts snall pe lidcle to pay
interest ac cne rate of l0% per annum on tne amount from th2 date
of pavimenc of th2 varicus items of retiral nenefit to t:ne dats of
payvmant of tne amount under this orders :

12. Ine applizant snall gst -:«:»:,t RS20 :u-~ from the resgondents.”

e
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J. As far as tne question-of law is conc 2rned, tn2 afic said 1udj°mnnt
is based con a judgsment of the Full Bench of tne Triounal and we arz boand
€ follow it in every respact. - The nnly nesitation is to examine tne
impact of the stay order waich is gﬁaued in an LdnnC1ﬂaL case by Andnr

Fradesn ngn Couct at Hyderabad.

10. As far as the stay and interim ordesrs are concérned, tnsy are passed
in certain specific circumstancea' feCLaliy keeping in view tn2 prima-
facie =as2, the balance Sf convenience and also tne irrepairable injury
and aucn orders do not decide the lz3al rignt of any of tne parties and
untill unless the judjyement is reversad or nuL11fied, thie same nolds Joxd.
We have not b2en snown anythiny contrary ta tnis pﬁ:pasit;én. For that
Furpose, we may say that there is nd stay as such against the judgewenc of
;his Tribunal in Ved Frakasn's case (supra); - Inws, the Lne**apahle
conclusion 1huld e that the said 3udgcmcnt stands cthe scruciny of tn%“luw

at present znd we weould have no hesitaticn rather we acs bound Co E Aow

_the same.

1. We nasten to add that as per tne statement of law the doctrine of
'esjudlcata Jery mucn'applies to the writ;petitions under - Article 226 ahd
also tne TAs filed befcra tnxs‘Tribunal by implicaticn sinse tne Tribuanal
13 alsolexerc1sinﬂ tivz pover under Article 124 £ ehe Capstitncion of

India. The principle of resjudicata has peen lucidly 2zplainsd oy tne2

- Hon'ble Supreme Court in the case of Asnok umar Srivastav v. fational

Insurance Co. Ltd. & Or3g., AIR loog 52 2046, Para 1l & 12 ave velevant

Wnluﬂ are srtracted as under :

“il. It is well neigh z2ttlzd tnat a desision on an 1ssue ra ised in
‘A writ petition under Arcicla 226 or Argicle 32 UL_cnc'-unscltuCLon
would also sperate as res Juldicata Letween th2 sam2 parties in
subsejuent judicial procesdings.  fhe only excepticn 13 that the
rule of res judicata woild not  Sperata L> cne Jdeccimenc oF
im@airment off a fundamsntal vight. A Constitution Bench of this

Court “has considered tne applicapility of rule of ras judluaLﬁ 1n
writ' proceedings under Article 22 of ctne Constitutizn in, Daryas 7.
State of U.P. (L362) 1 32R 574 ¢ (AIR loSl 3C 1457) and it was neld
that tne pasis on wnich the rule rascs3 13 LnundeJ on considacation
of poblic policy and 1L 13 in the inceresc, of paabl1c at Large tnat
a finality snzuld atcaon oo tne binding decision pronsanced by a
Couct of compatent jurisdiction and 1 1°.~u1~u i the panlic
interest that individuals snould not be vexed twice over in the
same kind of litigation. S ‘

~li. This was reiterated by anotner Constitution Bench of tals
Courtc  in, Amaljyamaced calfields Ltd.  v. Janag:-a:h 3acna,
- Chmundwara, 1362 Sdppl (1) AR L7: : (AIR LBEd S LIL2). . fhe
" fillowing 13 the racio : Mnerefors, there can e nu donist tnat the
gensral principle of res judizaca applies ©o writ petitions filed
under Art.32 or Art.2:6. It i3 necessavy to empnag 3@ tnat tne

L
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application of the doctrine of res judicata to the paticions filed
under Art.32 dses not 1n any way impair or affect the content of
the fundamental rignts guaranteed to the citizens of India." -

AKé‘_epinj in view the aforezaid preposition of law and applyinj tne sam2 to
the facts of ;he present case, we are £ tne considerad opinion that the
impugned orders in these DAz are hit hy doctrins of resjudicata and the
action of the r:éspon:lénts i3 not sustainable in law and therefore tn2 OAs

have. force. ..

12. The upsnoot of ctne aforesaid <discussion i3 that all the DAs nave

~ample substance and merit acceptance. The same stand allowead. ‘I'ne

"Tinjlpugned notices/orders (Ann.A/L & Ann.A/lA in OAs 563, 556 & 567/2002)

and tne imgugned orders at Ann.A/l in resc of the DAs ara heveby Juashed.

 The respondents are directed b refund tne amount already recovered from

<.

gthe applicants. 1Ine applicants spall also be entitled to a co3t, to be

- 'paid to them by the respondant3, which is quancified as ®s.2000/- 1n @ach

" case. This order snall be complied witn witnin a pericd of tnree montns

SR NS

from tne date of receipt «f a =opy of this order.

. (A.K.BUANDARL) (J K. KAUSHIKY

MEMBER (A) MEMBER (J)




