IN THE CENTRAL ADMINISTRATIVE TRIBUNAL, JATPUR BENCH

JAIPUR

[

Date of decision: 24.12,2003
OA No.589/2003
Jagdish Frasad VYadav s/c Shri Prabhati Lal Yadav r/o
Dusadon Ki Dhani, Kaladera, Tehsil Chomu, District Jaipur.
.. Applicant
VERSUS'
1. Union of 1India through the General Manager,

Western Railway, Churchgate, Mumbai.

2. The Railway Board through its Chairman, Rail

‘Bhawan, New Delhi.

3. The Chief Personnel Officer, Western Pailwav,

Churchgate, Mumbai.

.. Pespondents
Mr. P.V.Calla - counsel for the applicant
CORAM:
Hon'ble Mr. M.L.Chauhan, Member (Judicial)
Hon'ble Mr. A.¥F.Bhandari, Memker (Administrative)
ORDER (ORAL)

The Railway Pecrunitment BEoard, Ajmer issued a
notification for selection of 9% posts of Pharmaciste vide
Employment Information Bulletin No. 2/19%5 wherein 18
posts were reserved for O.B.C. candidates. Th2 applicant
being eligible, applied for the same. He appeared in the
written test on 19.11.95 and in the interview held on
26.12.95. He was subsequently declared successful. Since
the applicant even after selection was not given
appointment as Pharmacist, he filed OA in this Tribunal
which was registered as 02 MN¢.420/2002, This Tribunal vide
order dated 24.12,2002 dismissed the =aid N2 in limine by
observing that the same is deveoid of merit. It will be

useful to extract para 4 to 7 of the =aid crder, which
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reads as under:-

"4, We have considered the arguments. It is
evident that the applicant wants relief with
respect to vacahcies notified vide notification
No.2/95 and panel Annex.Al10 published on
27.12.95. There 1is neo material on record to
presume that out of the panel Annex. AlO0 Shri
Peer Chand Tanwar was appointed. His Roll Numbers
have not been stated in the OA. There is no name
in Annex.Al0 and therefore it cannct be accepted
that the respondents have given appointment to
the persons in the panel (Annex.AlO) till the
year 2000,

5. Even on assuming that Shri Peer Chand Tanwar

(&)

was from the panel of 199 (Annex.Al10) the
applicant cannot get relief in this case since it
is not the cacse §f the applicant that any person
lower in merit to him‘has been given appointment.
6. It is settled legal position that selection
does not confer indefeasible right to the
candidate to get appeintment. it is also . not
stated that there are rules to the effecf that a
selected candidate, has a right of appointment
even affer a number of years.

7. This OA being devoid of merit, is dismissed

in limine."

1.1 The applicant has now filed the present OA
thereby seeking similar reliefs which were sought in the
earlier OA No.4320/200G2. The matter came up for admission

on 17.12.2003, on which date none appeared on behalf of

the applicaht, This Tribunal in the interest of justice
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and in order to give opportunity to the applicant to make
out a case as to how this OA is maintainakle, pacssed the
following order:-
"From what has been stated above, we are of the
view that the: present application is not
maintainable. Since the applicant is not present
today, let the matter be listed for admission on
24,12.2003. In case none appeared on behalf of
the applicant, the matter will be decided
accordingly."
1.2 Today, Shri.P.V.Calla has put in appearance on
behalf of the applicant. He was also apprised of the
observations of the Tribunal regarding maintainahility of
this OA. The learned counsel for the applicant insisted
that the present OA is maintainable. He has argued that in
fact earlier the case of the applicant was not adjudicated
in the absence of matérial. The learned counsel relied
upon copy of fhe agenda item No. Z21/2002 veccorded in the
informal meeting with the General Manager on 19.12.2002
(Ann.A20) wherein it has heen reccrded thét appointment to
the applicant has not been given till date whereas most of
the persons in the panel has been cffered appointment to
the post of Pharmacist and cne such person Shri Peer Chand
Tanwar was given appointment in Augqust, 2000, Thus, the
learned counsel for the applicant contended that the
Hon'ble Tribunal declined the relief in the earlier OA on
the ground that vregarding apperintment of Shri Peer Chand
Tanwar, there was no material on record which show that
Shri Tanwar was empanelled in the same panel and as such
the Hon'ble Tribunal ckserved that it cannot be accepted
that the respondents have given appointment to a person

from the panel in the year 2000. The learned ccunsel for
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Peer Chand Tanwar was given appointment in 2000 and he was

lower to the applicant in the panel. Once the OA has been
dismissed on merit as  the applicant has failed to
establish his case, it is not permissible to file second
OA for same relief in order to fill the lacuna. Even in
the second OA, the applicant has not placed any material
on record to show that Shri Peer Chand Tanwar was lower in
merit than the applicant except the averment made in para
5 (A) of the OA. Though the applicant has placed on record
Ann.Al4 and minutes recorded in the meeting of agenda item
No. 21/2002 (Ann.AR20) to show that Shri Peer Chand Tanwar
was given appointment after expiry of the panel in the
year 2000 but the submissions made by the leérned counsel
for the applicant that Shri Peer Chand Tanwar was lower in
merit than fhe'applicant has not been substantiated by any
documentary evidence.

2.1. At this stage, it will be relevaht to notice the
conduct of the applicant in approaching this Tribunal by
filing a separate OA for the same relief which according
to us amocunts to abuse of process of the court and
operates as res-judicata. The earlier OAR was dismissed in

limine by this Tribunal vide order dated 24.,12,2002

(Ann.Al8) by a reasoned and speaking order. Thereafter the

applicant made a representation dated 22.7.2003 (Ann.219)

to the Railway Minister. The applicant conspicuocusly

‘remained silent in his representation about filing of the

OA in the Tribunal and dismissal of the same. Even in his
representation the applicant has not stated that one- Shri
Peer Chand Tanwar was given appointment after the expiry
of the panel. He has also not stated that said Shri
Tanwar, who is also an OBC candidate, was below him in the

panel. The said representation was rejected vide the
%
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the applicant alse drew our attention to the letter dated
30.12.9% (Ann.3ld) to show that Shri Peer Thand Tanwar was
alsoc selected pursuwant to the employment information
No.2,'5% and he was given appointment vide order dateAd
25.8.2000 whereas currency of panel expired on 26.12.946,
It is further alleged in tﬁe QA that name of 5hri Peer
Chand Tanwar was shcwn bkelow the name of the applicant and
both belong to ©.R.2. community, as such, the applicant
wae also entitled to appointment on similar fortings as
was given to Shri Tanwvar.

-

Z. We have considered the submissionz made by the

learned counsel for the applicant. We are <~f the firm view

that the present 0OA iz not maintainakle. Tt cannot bhe
disputed that ﬁhe applicant has earlier filed O0A
Mo.420,'2002 therehy praying that the applicant ke given
appcintment pursuant to the selectinn held as per
nctificatien which appeared in employment information
bulletin Mteo. 2,/9% against O,B.C. category. This Tribunal
while dispeosing of the 0A haz categorically ahserved that
there is no material‘on record to presume that Shri TPeer
Chand Tanwar was appointed cut of the panel Ann.Al0 and
held that it canncot ke accepted that the respondents have
given appecintment to a person in the panel Ann.Al0Q till
the year Z000. In the alternative, the Trikunal also
obeerved that even if it is assumed that &hri Peer ChanAd
Tanwar was appcinted from the panel of 1995 (Ann.AlD) fhé
applicant cannot get relief in this éase. It is not the
case of the applicant that any person lowér in merit has
been given appointment. Thus the earlier OA was dismisced
on merits as the applicant could not prove his case as he
has not produced any material to show that appointment

from the panel of 12%5 was made till 2000 and that Shri
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Peer Thand Tanwar wacs given appointment in 2000 and he was

lewer to the applicant in the panel. Once the 03 has heen
dismissed on merit as  the applicant has failed ¢to
eztaklish hies case, it is not permissibile to file second
OA for same relief in order to fill the lacuna. Even in
the second 0A, the applicant has not placed any material
an record to show that Shri Peer Chand Tanwar was lcwer in
merit than the applicant except the averment made in para
% (A) of the DA. Though the applicant has rlaced on record
Ann.Ald and minutes recorded in the meeting 2f agenda item
Mo. 21,2002 (Ann.A20) tc ehcw that Shri Feer Chand Tanwar
was given appointment after expiry of the panel in the
year 2000 but the submissions made hy the learned ccunsel
for the applicant that Shri Peer Chand Tanwar was 1owér in
merit than fhe'applicant has nct been substantiated by any
documentary evidence.

2.1. AL this stage, it will Le relevaht to notice the
conduct of the applicant in apprcaching this Tribunal by
filing a separate QR for the same relief which according
ts us amcunts to akuse of procesz of the court and
operates as res-judicata. The earlier NA was dismiszsed in
limine by this Tribmnal vide order »dated 24,12,2002
(Ann.Al8) by a reasoned and speaking order. Thereafter the
applicant made a representation dated Z32.7.2003 (Ann.Al?)

tc the Pailway Minister. The applicant ccnspicudusly

‘remained silent in his representation akcut filing <~f the

CA in the Trikunal and dismissal of the same. Even in his
representation the applicant has not stated that one ¢Shri
Feer Chand Tanwar was given appcintment after the expiry
of the panel. He has alsc not stated that eaid Ehri
Tanwar, who is alsc an OBC candidate, was belcow him in the
panel. The <=aid reprecentaticn was rejected vide the
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impugned order daked 12.3.2002 (Ann.Al) whereby it was
recorded that since the Railway FPoard has expressed their
unability to extend the currency of the panel prepared in
the year 1%9%5, therefcre no appointﬁent =an be considered
after expiry of the panel. Thus, ne infirmity can be found
in the nrder dated 12.3.2003 (Ann.Al). The learned counsel
for the applicant has not sheown any instruction or ruleé
which provide that penal can be kept alive indefinitely.
Even as per own saying of the applicant, currency <f panel
had expired on 24,12.94, If the cantenticn of the learned
counsel for the applicant is accepted that Zhri Feer Chand
Tanwar waS given appointmentvvide order dated 235.3.2000
after expiry of the currency «f the panel, such illegal
appnintment of Shri Tanwar will not give any right to the
applicant for appointment as it is the well settled that

Article 14 of the Constitutien is not attracted in such

cacges. In the case «f Ztate of Bihar ve. Fameshwar Prasad,

2000 (4) 81 &2, it hasz been held that Article 1d is a
positive croncept which cannct be wused in a negative
manner. Thus, the applicant has neot made cnk any case even
nn merits, even if it is assumed that the present OA is
maintainable.

2.2 As already stated alnove, the applicant has filed
this OA only ~n the basis that the case ~f the epplicant
was nct adjudicated in the absence of the material. In
that eventuality, the applircant at the most, cught to have
filed review applicati~on as to under what circumstances he
could net produce relevant documents in earlier OA and
thus making o-ut a case for reviewing the order dated
24,12,.2002 passed in OA Wo., 220,2002, The szeccnd DA on
this ground is not maintainable. This Tribunal cannot

nullify the effect of the order which has keen validly
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passed atfter trecording reascns. In case the judgment is
wrong on any account, the remedy lies before the higher
forum. In case the matter has been adjudicated by the
Tribunal on earlier occasion and the applicant has not
placed sufficient material on record, the second OA is not
a remedy and in that eventuality, the applicant could have
filed a review application making out a case as in what
circumstances, he could not place relevant deocuments
before the Tribunal in the earlier O0A and it is only in
exercise of the powers of review, a Jjudgment of 'the
coordinate bench could be reviewed and not otherwise.
Thus, we are of the firm view that the present application
is totally misconceived and the second OA on the ground
that the earlier OA was not adjudicated.in the absence of
material will not afford cause to the applicant to file a
second application for similar reliefs.

2.3 At this stage it will also be useful to notice
various pronouncements given by the Apex Court which
cliches the matter in issue. Admittedly, the issue
involved in the earlier OA was regarding non-appointment
of the applicant pursuant to the panel prepared in the
year 1555 for the post of Pharmacist. The said OA was
dismissed as the applicant failed to substantiate his

claim and the Tribunal held that the applicant has failed

-to show that the panel prepared in the year 1295 was made

operative even in the year 2000 and'dne Shri Peer Chand
Tanwar was Jjunior to the applicant. The issue involved in
the second OA is also regarding not giving appointment to
the applicant on the basis of the panel prepared in the
year 1995. Thus, the rule of res-judicata is attracted in
the instant case. The Apex Court in the case of Mathura

Prasad Sarijoo Jaiswal and ors. VS. Dossibai

N.B.Jeejeebhoy, AIR 1271 SC 2355 in para 10 has held that
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in determining the application of the rule of res-judicata
the Court  is not «concerned with the correctness or
ntherwise of the earlier judgment. The matter in issue, if
it is one purely of fact, decided in the earlier
prnceedings by a competent c¢ourt must in a sukseguent
litigation between the same parties be regarded as finally
decided and cannot be re-opened. Similarly, the
Censtitutinnal BRench of the Apex Ccurt in the case of

Darva~ and ~rs. vs. State ~f UF and ors., AIR 19¢l =C 1457

has held that rule of res-judicata has no doubt =some
technical aspecfs kat the basis on which the said rule
rests ies founded oh consideration of public policy; It is
in the interest of the public at large that a finality
should attach to the kinding decisions prconcunced Ly the
Conrts of comﬁetent jurisdiction, and it is also in the
public interest that individuals shculd nct he vexed twice
over with the same kind of litigation. Such a decision

pronounced hy a court of competent jurisdiction is binding

between the parties unless it is modified or reversed by

adopting a procedure prescribed by the Constituticon. In

the instant case, it was cpen for the applicant either to
challenge the decisinon in a higher forum or he could have
alsc requested fcr modifying the decision Ly filing review
application in case the earlier OA was adjudicated in the
absence of material which was not in possession/knowledge
of the applicant at that time but certainly the second CA
was not a remedy. Further, the Apex Court in the case of

Madhvi Amma PRhawani Amma and ors. ve. Kunjikutti Pillai

Meenakshi Pillai and ors., AIR 2000 &2 2301 after relying

the case »f Panwar Fumar supta vse. Rochiram HMagdeo, AIR
1999 87 1322, in para 2 has ohserved that rule of res-

judicata incorporated in Secticn 11 of the Code of Civil
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Frocedure (CFC) prohﬁbits the Ceurt from trying an issue
which has been directly and substantially in issue in a
former suit bhebtween the scame parﬁies, and has been heard
and finally decided by that Tourt. The Apex Court further
held that it is the decisinrn on an issue and nct a mere
finding on any incidental questicn to reach such decision,
which operatesg as fes—judicata. As already stated abaove,
the issue directly and substantially in the earlier 0A was
regarding not giving approintment to the past of Pharmacist
on the bacgis of 1295 panel and the issued invalved in this
DA ig also zame. As such the prihciple of res-judicata is
clearly attracted. Further, it is not open te pass
centradictory judgments on the came facts and issue and
the applicant shcould have adopted the procedure prescribed
under the law tc modify or.reverse‘the findings g0 given
in the earlier A as held by the Copnstitutional Bench of

the Apex Tourt in the casge of Dayrao and cthers (supra).

(%)

. For the reasons =tated ahove, the present

application is diesmissed at the admiszsion stage.

-

/ [
(A.F..EHAMNDART) (M.L.CH? \NF)

Member (A) ' Member (J)



