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Op 541/ 20002 DATE OF @ER: 13.2.2004

R.,P, Meena son of Shrd 3,L, Meana, TRT,.S,, Aszzistan®t Op2 row
tiors Maneger (Veaining) Zonal Train ,
(Rajasthan), V IFo, Dhogawara, Tehsil Rajgarh (&lwax), Baj,

eese Applicant

VERSUS

1. Undan of Iv
WAV

Ball Bhawsn,

ay Mantvalayas, Mew Dalhi,

2o General Managey, Nooth (Bstesrn Reilway, Jaipur,
Se General Manager, Genhtral RRilway, KMumbal,

ee e Bespandents

Applicant pressnt in person,

Mr, Shailzsh Shamma, Sounszedl  for the »spmdents,

CORAM 3

Hon'ile Mo, Jubl, Haashil, Manbaer (Judicial

"..J

Hautble pe, AJL, Bhandaxi, Membes o (Administoeative)

ORDER
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YAl 2 L,u_s_(_u_l.::jh IENLEL ANY, Mindis t,l.y i R:Jl].w.jy,

Shii RJF, Mezna hasz filed thiz 0s o/ 12 of the Adniniz-

rative Tribunel's Act prlarily fov the pzliz
dents may be dimceted to consider and promcote the applicant
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srance To a3 on and woz,f, 10,9,0000,

appointed as Probationer in the Indian Railwsy Draffic Ssxvice

oy S, 10sd and hr helbng:
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vz hatch of 1902 Civil Sewvvics



Examingtion, Aftzr succzsaful coameletion of the fraining, he
came to e posted sz Assistant Comnexcial Maragz e {Good b() at
0

Bhusawsl wvids order He =zlsowes comfimed on

thz s aid post channel of promction from Junior scale,

the promotion iz to bz given to the 3znior zosls in med the ~nder
to the

of 3¢ lCll’L‘j subjzet o rv;;e(.tq.,. of unfityhfficers ordinarily
— ] X f P

not less than four yracrs of service in the junior scale,

3. The further faclts of the case are that the sprlicant

complaten four yesrs of servic: i 5 1995 and beomme entitled

for the promoticn to the 3znior scale w,=2,.f, 5,909,133, Cne
——

Shri Varindsr [umar who i35 his batchmate and dnmedisztsly below

iority liszt of th2 applicant waz gromohsd by

17 .9 G190 said Varindsp

the DEC held o L0,9,090%, Howsver, the

the

account
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was lept undey cover bn

of issuance of a chargee—sghoest i,e, SFaV on Jdabted 7,%,1297, The o2
was abnomnal delay in finalisation of the diszciplinarny case and
the applicant had to approasched to the Hmtble CAT, Jabalpur
Berich for zeching dirzotion €o completz the proczedings within

a
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1t has been

d time,
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ave rrad
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th Aizeiplinary proceeda

ings wers not complata2d vwithin fwo y2ars from the dats of DPC
by whilch ths casz of the applicant was k2ph undzr thz sealed
cover and his c¢aszs wWas nol rzvigwsd w in sccordasnoe with the

The penalty of

L

Railway Boapdt: ronlzr Nc».
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e stage: be J-.w was dmpos2d on datsd 14.011,0030

r&du Cfti iRt O:
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raductes Lo cénser? in appzal

for ane yeap which came €0 e )
vide opder dxted 21,1.,2002,

5. Certain fgetsils have hezen given rzgarding the said
dizeiplinary case, The apvlicant continuzd to male repvzzentation
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for rezviewing his casz2 for considerastim for promotion on adehoc
bazis to the Sr, Sczle but the same proved futils, H2 was also
iésued with another chargs-sha2t for major penalty vide Memo
datad 31,7,2001 and th2 sam2 is panding for finalis ati':n‘;"'{ The
representations were made to the authoritiss but ¥k his case has
besn not consideredy rather it has b2en tuzned down vide opder
dated 671,2003, The DA has bhesn filad on diveise grounds vhich we

shall discuss at a latter part of this order,

64 The respondents have resistad the claim of the applicant
and have filed counter raplys It has baen averred thaet the case of
the applicanthas ba2n considered in accordanc? with the Rallway
Board Circular dated 21,'1.1963 for ad-hoc proamotion on 21132004
and the xesult of vhich has been ket in s22lad cover as major
penalty case is p still pending against the applicsnt, Certain
other details have bzen given r2gardingths disciplinary case which
is going on against the applicantd The grounds have genereally

denied

T W have h2ard the applicant vho has aprear2d in person
and th2 leamed counsel forthe respondants in detail and have

eamestly considersd the plesadings of th2 rzcoxds of this cased

8% The applicanthas reiteratad his plzalings and has
submitted thst he has b2en harrassed in multiple ways in as
much as, as per the rules in force his cas2 ought to have bz2n
considerad at least for al-hoc promotion for Sri Scale as
ezrly as 107972000 despite the disciplinzry caze pending against
him but th2 same has not bean considersd zven till datey He
strived hard initially for opening of the s2aled covar but
subs2ju2ntly he got persuaded that the second disciplinasry case
is pending that too started beforz finalisastion of th2 earlisry

cas? vhich culminated into penalty of censure, he abandon2d the
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ihe earlisy csse, the ssalad cover cannob hbe gob cpened ©ill

finalisation of this instan® disciplinasyy case, Thus the OA
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a fundamental right. It is not a cas? of supersession that the
abplicant is claiming. As a matter of fact, none of the junior
of the applicent can be said to affected since th2person who
in the panel below the applicant would be promotéd only on
provisional basis, .;so long the case of the applicantis kept under
sealed cover, W are not impressaed with the submission of the
leamed counsel for the respondants and the priliminary objection

stand over-ruled,

11¢ Now adverting to the merit of the case, The questien that
remain to be adjudicated upon in this case is cut-shoxrt and we

are required to answer only the gquestion as to whether the case

of the applicant for ad-hoc proanotion is requira2d to be considered
to the pat of Sr, Scale and whether the san® was considered as
per rmules, As far as the first issue is concerned, there is no
quarrel on this from the side of the respondents and the Para 5
of the Railway Board Circular dated 213131993 specifically
provides for the following:=

"5, Inspite of the six menthly review referred to in Para 4
abova, there aay b2 some cas2s, where the disciplinary case/
criminal prosecution against the Gove mment servent are not
concluded even after the expiry of two years from the dats of
the meeting of the first DPC, which kept its findings in respect
of the Govemment servent in a sealed covery In such a situa-
tion, the appointing authority may revisw the case of the Govtd
servant, provided he is not under suspension, to consider the
desirability of giving him ad-hoc promotion kzeping in viaw the
following aspectsi=-

a) thether the promotion of the officer will be
against the public interest¥

b) thether the charges are grave enough to warrant
continued denial of pramotiony

¢) ‘hether thare is no likelih>ol of the case coming
to a conclusion in the near future,

d) vhethar the delay im the finalisst on of proceedinygs,
departmental or in s court of law is not directly or
in directly attributable to the Govt, servant concemmed ¢

e) thether there is any likelihovod of misuse of
official position whidh the Gowt, Servent may occupy
after ad-hoc promotion, vhich wmay adversely affect the
conduct of the departmental case/criminal prosecution,

The appointing authority should also consult the Central
Bureau of Investigation and take their views into account where
the departmental proceedings or criminal prosecution aroese out
of the investigations conducted by the Bureauy
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sixv months and in casze the diszciolinary cas: is
a pericd of two ysars, the Aopointing Authority is reduized to
conaider the case of the individual for pramoticn on adahoc

besis and for this purpose, the deparimzntal Proanotion Committes

2. Az rogards the naext ques

the applicant was considzred for ad=hico pranction in the light

"It iz submitied that the casze of the agplicent has
bwwu rzvizwed by the sonpetent authority to consider

¢ desivability of giving him adehoc fronwtian tio
sennor scalz am and DFC has been coducted o 21,1,2004,
the result of which has bzen lept in szaled cover as
as major penalty DJAR, case is still pending against

he applicant M
The pomsal of the aforzsald would reveal that the

tznt aathority though belatadly hasz caonsidersd the casa
of the spplicant for giving adehoc pronchicn £o the Ssnior
scale but the result has been lept undex sealed cover, Thers

iz no provision that when the case iz considered for adahoc

pranction, the ssaled cover proczdurs is raquirsd to b2 zed,
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15, The u:-*hc-c,-‘ of the aforssaid dizwssion is thaet the 0A

accapted in part. The
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of the DFC dated 21,
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