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CENTRAL ADMINISTRATIVE TRIBUNAL 
JAIPUR BENCH : JAIPUR 

Date of .:.rder 

0 . . 1 A l 0 t. 11 c:-:;--,;·-,-r3 r1g1na pp i~a ion o.~~- _uJ • 

18.03.~004 

~. L. Yala s/0 Shri Ghasi Fam F~la by caet Fala aged 
about 57 yeare, reeident of H.:ilJse lk;.1::.:·~i/.?.1:1, F'(•ad 
Nc .• 2, Hew Sanganer road, Ash.:0l:pur:i., Jaipur-19, 
presently worl:ing as SA (B1::'R) in the .:;ffir::~e of the 
Railway Mail Service, Jaipur-6. 

• •• Applicant. 

v e r s u s 

1. Union of India, through the Secretary to the Govt. 
of India, Department of Posts, Dak Bhawan, Sansad 
marg, New Delhi. 

2. Chief Pcstmaster 
Jaipur-7. 

General, Rajasthan Circle, 

3. Senior Superintendent, Pailway Mail Service, JP 
Dn. Jaipur. 

4. Head Record Office, P.M.S. JP Dn. Jaipur-5 • 

• • • Resp.:;ndents. 

Mr. P. N. Jatti counsel for the applicant. 
Mr. Tej Prakash Sharma counsel for the respondents. 

CORAM 

Hon'ble Mr. M. L. Chauhan, Judicial Member. 

0 R D E R (ORAL) 
The applicant while working in the office of 

Superintendent Pailway Mail Service Jaipur Division, 

Jaipur, remained absent from duty w.e.f. 05.12.2000 

to 18. 1::::. '.:.:C10C1. A0::.::ording to the applicant he fell 

ill and factum of illnes~ wa2 aleo informed to 

Respondent no . .-.! :i.nd he had also submit tea Medi cal 

Certificate w.e.f. 0:: .• 1:2.::000 to lO.l'.:::.'.::'.(100 at the 
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first instance. However, the 3pplicant remained ill 

up to 18.1:::.:::c10(1 and joined his duty .:.n 10.12.2000 

forenoon. It is further averred that Peepondent 

No.3, the Senior Superintendent initially issued 

orders of a i es non w. e • f • Ci 5 • 1 2 • ::: (11j Ci t 1:. 18 • 1 ~ • ::: O 0 O 

but due to the intervention of the Direct0r F0stal 

Servi.:::es the respondent T:JC1 • 3 issued the order for 

dies non w.e.f. 11.1:2.2(1(1(1 t·:i lS.1::.:::00(1 under Pule 

162 of P & T Volume-III vide order dated :=:8.04.2003 

(Annexure A-1). It is against this order, the 

applicant has filed this OA thereby praying that the 

-~-· impugned order dated :::s.0~.:::003 (Annexure A-1) be 
'· 

quashed and eet aside and further the respondents be 

directed to grant the leave w.e.f. 11.12.2000 to 

18 • 1 :: • :: O O O •) n the b 3 s i s .:_-, f the Me a i ca 1 cert i f i cat e 

granted by the authantic doctor. 

2. Uc.ti 0::e cf this api;.lic:ition w3.e given to the 

respondents. The resp0ndents have filed reply. In 

the reply, it has been stated that the medical 

certificate of sic~neee from the period 5.l~.2000 to 

l0.1::.::ei.:10 has been eubmitted by the applicant in 

time in accordance with the provision of Pule 16~ 0f 

Postal Manual Vol.III, while the Medical Certificate 

of sickness/extension Medi.:::al Certificate from 

ll.12.2C1C1C1 to 18.1::.::oc11) wa.s submitted l:ite i.e. on 

19.12.2000 alongwith fitness certificate at the time 

of resuming the duty in contravention of pr0vision of 

Rules 16:: of f'.:.stal Manual Vol.III. Hence Medical 

Certificate of sicknees f0r the period from 5.l~.2000 

to 10 .1::::. ::ooc1 <:·nl y was a 0::i::epted for the purpose of 

~ 



--~= ·- -__ -- - -- -- -,,.---~- ~---------~~~~---------~~----~··- - -· ·- - ·····- --~ 

'('• .... / 

-----=--=-~ -- - _ __,_, __ _ 

- 3 -

leave and unauthorised absence from ll.1~.2000 to 

18.12.2000 w3s treated to te diee non. It has 

further been stated that 0rder 0f dies non was issued 

earlier, against which an appeal filed by the 

applicant was under 0:c0nsideratic.n .::.f the Appellate 

Auth::.rity and the 0:ase W3S remitted back to 

Resp0ndent no.3 for rec0neiderati0n due ta same 

prccedural lacuna which was rectified before passing 

the present orders. Pule 16~ of P&T Manual 

stipulates that where le:.we ie required f.:0 r medical 

re3s0n and 0fficial ie not able to 3ttend his duties, 

he ehould sent the medic3l certificate 3l0ngwith the 

fir.=:t intimatio:1n ·:·r l:tter 0: 0n during the c 0:mrse ·:if 

that day. Therefore, n0n-submis2i0n 0f medical 

certificate within the i;:0res 0:::ribed time limit .::.:,mes 

within the purview of unauthorieed absence. Yet 

ccneidering the fact that the medical certificate 

submitted fc.r the period of : .• 1::::.2000 t·=' Hi.12.2(100 

was 0rdered to be tre3ted ae le3~e and unauthorised 

absence from 11.12.~000 to 18.1~.2000 was ordered to 

be treated 3S 1 Dies-U0n 1 38 rer rules. 

3. I have heard the le:trned :::0unsel for the parties 

and gone through the material placed on record. 

4. Durin~ the course 

for the applicant has 

of arguments learned counsel 

br 0:.ught to:. "'::~lw n.:-.ti 0::e the 
··~-_,_;J:: 

-~j 

decision rendered by the Division Bench of this 

Tribunal in the c3se 0f Habibuddin Yhan ve. Union 0f 

India & Ors. OA ll0.~73/200~ de~ided 0n 07.01.~00~, in 

which the e3rne iesue was inv·:·lved and the fa•:te of 

------· ........,.. ______ _ 



OOC.J - 4 -

the case are 3lso identical to the present case. At 

thie etage it would be appropriate t0 repr~duce the 

para 4 .:.nwards c,f the said jlldgement whi·:::h reade as 

under :-

4. We have heard the learned c0unsel for the 
parties and gone through the material placed on 
record. 

4.1 The question which requires our 
coneiderati•Jn is whether the peric0d of absence 
fr.:0m .5.1:::.:::ooo to:. l·::.1:::.::::000 c3n be tre:ited :is 
diee-non in view ~f Rule 16~ of the Postal 
manual Vr:0 l. III s 0: 0 lely ·=•n the gr.:,1.rnd that the 
applicant has not submitted the .:::ert if icate of 
sickness on the same day. 

~.: At the outset, it may be submitted that the 
impugned order dated 16.3.01 (Annex.Al) and 
eubse:_yuent order dated :::: .• s1 .o.:: (Ann.A/lA) haE. 
been passed by the same authority i.e. 
reepc.ndent Il•: .• .:: • In the order dated 16. 3. ::::001 
the ground taken for treating the peri0d as 
dies-non is non furnishing of medical 
certificate of sicknees 0n the s3me day and also 
that the 3pplicant remained unathorieedly absent 
for the peri 0-:.a w.e.f • .5.1::::.:::ooo t.J Hl.1:::.::::ooo 
fc.r p:irti1::ipating in the 1.z·stal empl::,yees 
stril:e. Admittedly, the peri·':'·d r:·f absence was 
treated as dies-non without any show-cause 
notice to the :ipi.:licant, which was mandatory 
requirement. Sin·::e the r 0: 0stal .:1uthorities were 
ceased 6f the matter regarding the matter 
pertaining to the postal strike, instru 0:::ti":',ns 
were issued by the Chief Postmaster General, 
Ra jasth3n Ci r1::le Jaipur v ide letter .:lated 
17.8.:::00l t.:1 the effe·:::t that t.:'•ffi:::ial wh":'· have 
remained absent were required to be given an 
oi.:.pc.rtunity befcre treatin9 the period as dies 
non and f.:.r that purp.:0se 10 days time may be 
given t·::i them. In .:::,:.mpl ian.::e 0:, f the a f .:.resa id 
instructi~ne, the respondent no.3 issued 3 Ehow­
cause n.:;t i 0::e da tea 1: .. 4. ::oo:: to the 3ppl i cant 
thereby giving him ~pportunity to file reply to 
the said show-cause n~tice within 10 days and in 
caee nG reply is received within the stipulated 
time, the caee will be de~ided ex-parte. To us, 
such a course wae n0t permissible for respondent 
no.3. Respondent no.3 has no authority to 
review its .:.wn c0rder whi·:::h has been passed on 
earlier occasi0n, contrary to rule2 and with0ut 
giving opportunity to the applicant, before 
treating the peric,d in q1Jestic0 n as dies-non. 
Eefore ad0ptinJ such a course, it was incumtent 
upon the higher authority to supersede the 
earlier .::irder d3ted lt: .• :L:='.001 and remanded the 
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t c· the au th.:· r it y wh .:, has r, a e sea the 
order i.e. respondent N0.3 to 

case bacl: 
original 
reccneider the case afresh after giving show­
cause notice to the applicant to make 
representation and pass freeh order. 
Admittedly, n•:• euch cc·urse has been adopted in 
this case. 

4.3 As can be seen from the material ~laced on 
record, there are tw0 0rders paesed by the same 
auth_:.rity i.e. c.rder dated 16.2 .• ~001 (Ann.Al) 
and subsequent order dated ~5.9.0~ (Ann.A/lA) 
where the peric·d ·:·f unauth.:-.rieed absent::e from 
duty w.e.f. =·.l'.2.'.2<)(1(1 to lE:.12.201)0 h3s been 
treated ae dies-non by giving different reasons. 
In the earlier order dated 16.3.::.:001 the reas0n 
for tre~ting the peri·:·d ::is diee-nc.n given is 
non-submission ~f medi~al certific3te on the 
same day whi::h was required as t_:,er Pule 16~ of 
the P0etal Manual V0l. III whereas reae0n given 
by respondent n.: .• ~. while f·3Ssin9 the .:.rder dated 
25.9.'.2002 is quite different and for that 
purpose the representation made by the applicant 
has been taken into c0neideration and this order 
has been passed as if the respondent NO. 3 was 
e~·:er.=ising the appell::ite powers while de3ling 
with the representation of the 3pplicant against 
the order paeed by respon~ent N0.3 himself. As 
already stated above, such a course wae not 
permiesible for respondent H0.3. Fesp0ndent 
no.3 cannot act ae 0riginal authority while 
tlatin•;J the peri.:0d 3.S dies-nc.n and subsequently 
en the b3.Sie c.f the representati 0: 1 n made by the 
apr;li 1::ant cannc0 t pae,s a freeh ::.,rder exercieing 
powers of the appellate 3Uthority. On this 
short ground, the :tpplicant is entitled for the 
relief. 

4.4 That apart, this Tribunal in OA 
m:.. :.0E:, 1 '.::0(1.=!-Bhambhu Pam vs. UOI decided on 
l0.·21 • .=!0(13 and OA nc .• :: ... J:~1/::(11J;:-L.L. A·~p:awal vs. 
UOI decided on 1::.00.::003 while interpreting 
Rule 16:: of the Postal Manual V~l. III and also 
relying upon the Govt. of India instructi0ns 
issued ·Jide DG, P.'.::T letter d3ted 5th October, 
1975 which deals with the action for 
unauthorised 3.beence from duty or overet3yal 3nd 
preEcrit.es prc .. ::edure as to under what 
circumstances the period can be treated as di~s­
non, has held that Pule 16~ ncwhere statee that 
the peri.:,d will be tre3ted as dies-nc.n in cae.e 
the medical certifi·::ate ie nc.t pr.:,duced within 
the pres 0:::ribed time. It is pri: .. :iuction of the 
certific.:.te which has t.een m::tde mendatory 
failing whi . .:h the G·:vernment servant sh:tll not 
be entitled f.:.r pa~ and 3.ll 0: 0w.3n.:::es .and this 
peri.:·d has tc. be tt~ted as leave without p3y 
under Rule 162. In the instanct case, the 
applicant hae submitted medical certificate. In 
case the reep 0:•ndents were not satisfied about 
genuineness of the medical ~e~tificate, the 
course available for the respondents is to refer 

~/ 
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the matter t0 the medical board, but the 
respcndents have not ad~pted this procedure. 
The appli·:::ant has pr·:·du1:::ed the certificate and 
it ie in the eventuality ·=·f n.:.t pr.:.au.::in·~ the 
medical certificate, at the m0st the period has 
to be treated 3S leave without pay 3nd not dies­
non. As euch the ref eren.:::e made by respc.ndent 
NCi.3 .:.f Pule l'):=: .:,f P.:.stal Manual Vol.III fc.r 
tre::iting the peri.:.a as un3uthc0rised abeen·::e 3s 

dies non ie without any tasie and Pule 16~ does 
not deal with the circumstances under which the 
period of unauthorised abeence c3n be treated as 
dies-non. The r:·eric,d r:·f unauthorieea at.eence 
from dutyc.r i:0veretayal can J:.e treated =i.e dies­
nc•n in terms .:.f DP, P.:~:T letter l·J.: .• 1:./.=:::;/7(1-Die.::.I 
(SPE-I) dated 5th October, 1975. Para l(iii) 0f 
the said letter raade as under :-

" •••••• If a Gc0vernment eervant .:tbsents 
himself abruptly or applies for le3ve which 
ie refused in the e~igencies 0f sarvice and 
still he happens to absent hirneelf from 
duty, he should be tole of the 
consequen.:::es, vi::. that the entire peri.:·d 
of absence w0uld b~ treated as 
unauthori::ea, entailing lose of pay for the 
period in question under pr0vie0 to 
Fundamental Rule 17, thereby resulting in 
breal: in service. If, hc·wever, he reports 
for duty before 0r after initiation of 
dis.:::iplinary r_::.r.: .. :::eeclinge, he may be taJ:en 
bad: fer duty be.:::ause he h3s n.:,t been ~ 
pla ·:::ed under suspens ic·n. The dis.::ipl in=i.ry 
a::tic0n may be 0::c.n.::luded :tnd the peri.:id .:.f 
absence treated :ts un:tuthori::ed resulting 
in loss in pay and allowan~es for the 
peri0d 0f 3beence under proviso to FR 17(1) 
and thue a break in service. The questicn 
whether the break ehould be ~cnd0ned or not 
and tre3ted as diee non eh0uld be 
considered only after c0nlucsi0n of the 
disciplinary proceedings and that to0 after 
the G.:.vernment servant represents in this 
regard." 

"4. 5 Admittedly, nc. such pri: .. ::el]ure has been 
adopted in the inEt3nt case. neither the 
applicant has t.een told about the coneequences 
that the entire peri0d of absence would be 
tre3tea :is un3uth.::.rised absen°:::e entailin9 lc·ss 
i:.f pay fc.r the period in .:_iuest i.:.n n~er provie 0'.:I 

to Fundamental Pule 17, thereby resulting in 
break in service nor any dieciplinary 
pr0ceedinge were initiated against the 
applic.3nt. It ie .~nly after •::•:0 o:lu·::$ic1n of the 
disciplinary proceedings the finding whether 
bre:tl: in service sh.:·ula be •::.:0 nd1:rned .::.r nc.t and 
tre:tted :te dies non has te be 3rrived at. 
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4.<:. Vi~wing fr.:.m any an9le, the at".::ticn of the 
respc•ndents in treatin9 the peri.:-.d o')f absen°::::e 
from s.1.:::.:::000 t0 18.1::::.::::000 as dies-ncn is 
i l le9al and without any sanction of law .~nd as 
such the impugned 0rdere dated 16.1.2001 and 
25.o:i • .::::)(l.::: (A.nn.IU and l\nn.A/lA) deserve to be 
set aside. As such, the reEp0ndents are 
directed t0 re9ulariee the period from s.1:::: • .:::000 
to 19.12.2000 as c0mmuted leave on medical 
grounds·. The aprli 0::.ant shall alsc. be entitled 
for salary and al lc0wan°::::es f,:.r the ea id peri.:,d. 
Such :in e:·:er•::ise shall be .::,:.mpleted within a 
period of tw0 months from the date of this 
order. No order ae to coets." 

5. In any case, the present caee is on more strong 

fGoting than the case of Habibuddin fhan (supra). In 

the present case the reep0ndents h3ve regularised the 

serv i .::e the appl i 0:::ant w.e.f. 

10.12.::::000 but treated unauthorised absence from 

ll.12.21X11) to 1'3.1.:::.:::ooo as dies-nc.n. In case the 

respondente were of the view that the applicant was 

not ill but rarticipated in the strike 0f the Postal 

employee.=- whi·:::h ha.=- ·::c0 mmen°:::ed w.e.f. s.1.:::.::::1)(10, in 

that ev•:rntual i ty it was permissible fc.r the 

respondents n0r to sanction leave even for the pericd 

w.e.f. 5.1~ • .:::ooo to 10.1::::.:::000 and proceeded with the 

matter in accordance with law. Since the resp0ndents 

themselves have regularised the peric.a w.e.f. 

5.1:::::.:::::000 to 10.1~.:::::ooo 0n the basis of medical 

certificate submittel] by the appli.:::ant, it was n.:.t 

permissible fc.r the respondents t.:. treat the period 

w.e.f. ll.l:::::.:::::c1(10 t.:. l.s.1:::::.:::::000 as diei::-n.:.n which 

___ )is in continuity ; .:;n the 9r.:0 und ·:>f late submitting 

of the medical certificate and als0 that the 

applic3nt has parti~ipated in P0st3l strike 3nd also 

in view of finding recorded in Habibuddin Ehan 

(supra). 

=------------·---- ~ :.-:;=--- --------........-CiL ~---~~~ 
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6. In view of what h.3s been st.:ited :ibi:.~1e, the 

impugned order dated ~S.0~.~003 (Annexure A-1) is 

hereby quaehed and set aside. The respondents are 

directed to regularise the pgri0d from ll.l~.~000 t0 

18.12.2000 ae c0mmuted leave 0n medic31 ground. The 

applicant shall also be entitled for salary and 

alow3nces for the said period. .:.u.::h an e:-:er.::ise 

shall be completed within a period of two months from 

the d3te of thie 0rder. No 0rder as to costs. 

(~)/ 
(M. L. CHAUHAN) 

(MEMBER (J) 


