CENTRAL ADMINIETRATIVE TRIBUMAL
JAIPUR BENCH : JAIPUR

Date of order : 12.02,.2004

Original Bpplication MNo.532/2003.

F. L. Tala g/o Shri Ghasi Pam Fala by cast Vala aged
about 57 years, resident of House 115.12%/30, FEoad
oo, Hew Sanganer road, Ashaokpura, Jaipur-19,
presently working as SA (BIJR) in the =ffice of the
Railway Mail Service, Jaipur-6.

... Applicant.

v ersaus

l. Union of India, through the Secretary to the Govt.
of India, Department of Fastes, Dalk PRhawan, 3ansad
marg, New Delhi.

2. Chief Focstmaster Seneral, Rajasthan Circle,
Jaipur-7.

3. Zenicr ESuperintendent, PFailway Mail Service, JP
Dn. Jaipur.

4. Head PRecord Office, P.M.S. JP Dn. Jaipur-5.
... Pespondents.

Mr. P. M. Jatti counsel for the applicant.

Mr. Tej Frakash Zharma ccunsel fror the respondents.
CORAM

Hon'ble Mr. M. L. Chauhan, Judicial Member.

: ORDER (ORAL) :
The applicant while working in the office of

Superintendent Failway Mail Gervice Jaipur Division,
J;ipur, remained absent from duty w.e.f. 05.12,2000
to 18.12.2000, Rrcording to the applicant he fell
ill and factum of 1illness waz aleso informed to
Respondent 110.4 and he had alsc csubmitted Medical

Certificate w.e.f. O0E.12.2000 to 10.12.2000 at the
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first instance. However, the applicant remained ill

up to 12.12.2000 and jeined his duty an 19.12.2000
forenoon. It is further averred that Pespondent

No.3, the 3Senicr ESuperintendent initially issued
orders of dies non w.e.f. 05.12,2000 ta 18.12,2000
but due to the intervention of the Director Fostal
Services the respondent W0.2 issued the order for
dies non w.e.f. 11.12.2000 £o 15.12.2000 under Pule
162 of F & T Volume-III vide order dated I28.04,2003
(Annexure A-1). It is against this order, the
applicant has filed this oA thereky praying that the
impugned order dated I28.04,.2002 (Znnexure A-1) be
quacshed and set aside and further the respondents be
directed to grant the leave w.e.f. 11.12.2000 to
18.12.2000 an the hasis of the Medical Certificate
granted by the authantic doctor.

2, Hotice cf this application was given to the
respondents. The respondents have filed reply. In
the reply, it has bheen stated that the medical
certificate of sicknese fram the period E.12,.2000 to
10.12.2000 has hkeen gsubmitted hy the applicant in
time in accovrdance with the preovision of Pule 162 of
Postal Manual Vol.ITII, while the Medical Certificate
of sickness/extension Medical Certificate from
11,12.2000 o 13.12.2000 was submitfed late i.e. on
15.12.2000 alongwith fitness certificate at the time
of resuming the duty in contravention of preovision of
Rules 162 of Faostal Manunal Veol.ITI. Hence Medical
Certificate of sicknessz for the pericd from 5.12.2000

to 10.12.2000 anly was accerted for the purpose of
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leave and unauthoriesed aksence from 11.12.2000 to
12.12.2000 was treated to Le dies non. It has
further been stated that order o~f dies non was issued
earlier, against which an arppeal filed by the
aprlicant was under consideraticn <f the Aprellate
Authzrity and the <case was remitted back o
Respondent 10,2 for reconesideraticn due to some
procedural lacuna which was rectified hefore pasesing
the prezent orders. Pule 162 of P&T Manual
stipulaktes that where leave ies required for medical
reazon and cfficial is not akle ko attend his duties,
he =hould =ent the medical certificate alongwith the
first intimakion or later on Aduring the course of
that day. Therefcre, non-submiszion of medical
certificate within the prescriked time limit comes
within the purview «f wunauthaoriced absence. Yet
coneidering the fact that the medical certificate
submitted for the pericd of S.12.2000 to 1G,12,2000
was crdered to he treated as leave and unaunthorised
absence from 11.12.2000 ta 12.12.2000 was ordered to
be treated as 'Dies-llen' as per rules.

3. I have heard the learned cocunsel for the rparties

and gone through the material placed on record.

4. During the <course of arguments learned counsel
e L%
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for the applicant has brought to natize the
decisicn rendered Ly the Division Pench «<f this

Tribunal in the case of Habibuddin Fhan ve. Unicn of

India & 2rs. QA 1o .273/2002 Aecided on 07.01.2004, in

which the game icgne was invonlved and the facte
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the case are alzc identical to the present <ase. At
this stage it wculd be appropriate to repraduce the

para 4 conwards of the =said judgement which reades as

under :-
a. We have heard the learned c2unsel for the
parties and gone thrcugh the material placed non
record.
4.1 The question which requires cnx

congideration is whether the pericd of absence
from 5.12.2000 o 12,12.2000 can be treated as
dies-non in view <«f Pnle 142 of the Postal
manual V41.IITI sclely on the ground that the
applicant has not submitted the certificate of
sickness on the same day.

4.2 At the cutset, it may ke submitted that the
impugned order dated 16.2.01 (Annex.Al) and
cubsejuent order dated IZ5.%.02 (Ann.A/1A) has
been passed by the same aunthority i.e.
respondent 1o, 2, In the order dated 16,2,.2001
the ground taken for treatingy the periscd as
dies-non is ncon furnishing of medical
certificate of sickness on the =ame 4day and also
that the applicant remained unathoricsedly aksent
for the pericd w.e.f. 5.12.2000 ta 18,12,2000
for  participating  in the postal  employees
strike. Admittedly, the peri~d ~f absence was
treated as Adies-non  without any show-canse
notice te the aprlicant, which was mandatory
requirement. Since the postal autherities were
ceased of the matter regarding the matter
pertaining to the postal etrike, instructiocns
were issued Ly the Chief Pastmaster General,
Rajasthan Circle Jaipur vide letter Aated
17.2.2001 to the effect that «fficial whe have
remained abhsent were regquired to he given an
opportunity bhefore treating the perind as dies
nocn and for that purpose 10 days time may be
given to them. In compliance of the aforesaid
instructicns, the respondent tlo.2 issued a sghow-
cause notice dated 15.4.2002 to the applicant
thereby giving him spportunity to file reply to
the said show-cause notice within 10 daye and in
case no reply is received within the stipulated
time, the casge will ke decided ex-parte. To us,
such a course wae not permissible for respondent
e, 2. Respondent 1a.2 has no aunthority to
review ite own crder which has heen passed an
earlier occasicn, contrary to rules and without
giving oppcrtunity to the applicant, before
treating the pericd in guesticon as dies-non.
Fefore adeopting such a course, it was incumkent
up~n the higher authority teo  supersede the
earlier order dated 16.2.2001 and remanded the
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caze back to the auntharity whe has rpasce
original order i.e. respondent MO.3
reccneider the case afresh after gqiving show-
cause notice to the applicant tao malke
representation and pass fresh - order.
Admittedly, no2 such eccurse has heen adopted in
this case.

4.2 A= can he geen from the material placed on
record, there are two orders pagsed by the same
authority i.e. order dated 1A.2.2001 (Ann.Al)
and suhsequent aorder dated 25.9,02 (Ann.A/1R)
where the pericd of unanthcriced abszence from
duty w.e.f. ES.1Z2.2000 to 135.12.2000 has heen
treated as dies-non by qgiving Aifferent reasons.
In the earlier order dated 16.3.2001 the reascon
for treating the pericd as dies-non given is
non-submission f medical cerkificate on. the
came day which was regquired as per PFule 162 of
the Fretal Manual Val, 11T whereas reassn Jiven
by respondent Mao.3 while passing the order dated
25.9.2002  ie quike different and  for that
purrase the representation made by the applicant
has been taken intc congideraticn and this crder
has been passed as if the respaondent MNO.2 was
exercising the appellate powers while dealing
with the representaticn of the aprplicant against
the order pased Ly respandent IMN.2 himself. As
already stated above, such a <ccurse was not
permicsilkle far respondent MNI.Z. Pespondent
2.2 rcanncf act as original autheority while
trating the peri-sd as dies-ncn and subsequently
cn the hkasis «f the representation made by the
aprlicant canncot pass a frecsh order exerciging
powers of the appellate authority. On this
chort greund, the applicant is entitled for the
relief. :

4.4 That apart, thie Tribunal in &)
110,508,/ 2002-Bhambhuy Pam  vs. UOT  decided on
106.9.,2002 and oA e, Z49%/2002-L.L. Aqgrawal vs.

-

U2 decided ean 12.09,.20032 while interprebing
Fule 1&Z ~f the Fostal Manual vVal., ITII and alsna
relying wupon the Govt., of India instructinns
issued vide DG, F&T letter dated 5th Octaker,

1575 which dealg with the action for
unauthcrised akesence freom duty or overstayal and
prescrikes procedure as tn under what

circumstances the pericd can he treated as dies-
ncn, has held that Fule 162 nowhere states that
the pericd will be treated as dies-ncn in case
the medical certificate ie not praduced within
the prescriked time. It is production of the
certificate which has Leen made mendatory
failing which the Geovernment servant =hall not
be entitled for pay and allowances and this
period has to be téﬁted as leave without pay
under Rule 1GZ. In the instanct case, the
applicant has submitted medical certificate. 1In
case the respondents were not satisfied about
genuineness of the medical certifisate, the
course available for the respcondents is to refer
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the matter to the medical board, but  the
rezpondentse have nat ad-opted this preocedure.
The applicant has produced the certificate and
it ie in the eventunality <f not producing the
medical certificate, at the most the pericd has
to he treated as leave withcout pay and not dies-
non. 2s =such the reference made hy respcondent
MO,2 of Fule 142 of Pogtal Manual Vol . IITI fovr
treating the perisd as wunanthorised aksence as
dies non is without any hasis and Fule 152 Aoes
net deal with the circumstances under which the
rerind of unauthorised akeence ~an ke treakted as
dies-ncn. The perind of wunauthorized alksence
from Antyor averstayal can ke treated as dies-
non in terme of DP, F&T letter Mo d,/23/70-Diec.I
(SPR-I) dated 5th Odctober, 1275. Para 1(iii) of
the said letter ra2ads as under :-

"eeeoao If a Gavernment =zervant absents
himself akbruptly cr applies for leave which
is refused in the e2xigencies <f service and
still he happens to abksent himself from
duty, he should le Eole of the
consejquences, vic. that the enkire period
of akgence wonld ke treated as
unauthoriczed, entailing loss <f pay for the
perind in questicon  under proviss ko
Fundamental Rule 17, thereby resulting in
brealk in service. 1f, however, he reparts
for duty hefore or after initiation of
dizciplinary proceedinge, he may be taken
back for Aduty hecause he has not been
placed wunder suspensicon. The disciplinary
azticn may ke concluded and the period of
akbsence treated as nunanthoriced resulting
in 1losz in pay and allcwances for the
rericd of absence under provises to FR O17(1)
and thus a break in servize. The questicn
whether the breal should ke ~condoned v not
and treated as dies noan zhould be
congidered only afker conlucsion <2£ the
disciplinary proceedinge and that toec after
the Gaovernment servank represents in this

regard."”
"4.5 Admittedly, n~ such procedure has hkeen
adopted in the instank ase. lleither the

applicant has Lkeen told akount the consejuences
that the entire rpericd «of abksence would be
treated as wunanthcrised ahbsence entailing loss
rf pay for the period in questicn ofgder provieo
to Fundamental Pule 17, thereky resulting in
brealk in service nor any disgciplinary
proceedings were initiated ajainst the
applicant. It is only after conducgion of the
Aigciplinary proceedings the finding whether
hrealk in service sghould be condoned or not and
treated as dies non has to be arrived at.
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4,6 Viewing from any angle, the acticn of the
respondents in treating the periocd of absence
from 5.12.2000  to 13.12.2000 as dies-ncocn is
illeqal and without any =zanction of law and as
such the impugned orders dated 15.1.2001 and
28.9,2302 (Ann.2Al1 and 2Ann.A,’1A) Adeszerve to be
cset aside. As esuch, the vrespondents are
directed to regularise the period from 5.12.2000
to 12,12.2000 as commuted leave on medical
grounds-, The aprlicant shall alsc be entibled
for salary and allewances for the 2aid period.
Such an exercise <chall ke =oompleted within a
pericd of two maonkhs from the date of this
order. Mo order as to costs.”

5. In any racse, the present case is on mare strong
feoting than the case of Habibnddin Fhan (supra). In
the precsent rcase the respcndents héve regularized the
gervice <f the applicant w.e.f. £.12.2000  to
10,12,2000 but treated munauthcorised absence from
11.12,2000 £n 12,12,.2000 as dies-non. In case the
respondents were ~f the view that the applicant was
not i1l kut participated in the strike of the Pastal
emplcyees which has —commenced w.e.f. 5.12.2000, in
that eventnality it wasg rermicsgible fcr the
respondents nor to sanction leave even for the pericd
w.e.f. 5,12,.2000 ta 10,12,2000) and proceeded with the
matter in accordance with law. Since the respondents

themselves have regularised the pericd w.e.f.

5.12.2000  Eo 10.,12,.2000 on the bkasis of medical
certificate esubmitted by the applicant, it was not
permissikle for the respondents to treat the period

wee.fo. 11.12.2000 to 13.12.2000 as Jdies-non which

o

jis in continuity ; on the ground of late submitting

nf the medical <certificate and also> that the
applicant has participated in Fostal strike and also

in view of finding recorded in  Habikbuddin TI'han

(supra). @K/
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6. In view of what has hkeen stated akove, the
impnaned order dated 23.04.2003 (Annexure A-1) is
hereky quashed and set aside. The respondents are
directed ke regularise the pericd from 11.12.2000 to
18.12.2000 as ~cmmated leave on medical grocund.  The
applicant sghall alss he entitled fcr =salary and
alnwances for the =aid pericd. Such an exercise
chall be completed within a perisd of two months from

the date of thisz order. WMo order as to costs.
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(M. L. CHAUHAN

(MEMBER (J)




