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P.N.Meena, 3A (ECR) in the office of HRD, RM3, Jaipur Division, Jaipur.

... Applicant

Versus
1. Union of India through Secretary, Deptt. of Posts, Dak Bhawan, Sansad
Marg, New Delhi.
2. Chief Postmaster General, Rajasthan Circle, Jaipur.
3. Sr.Supdt., Railway Mail Service, Jaipur Dn., Jaipur.
4. Head Record Office, RMS, Jaipur Dn., Jaipur.

. . « «Respondents
CORAM

(X3

HON'BLE MR.A.K.BHANDARI, MEMBER (A)

For the Applicant ‘ «es Mr.P.N.Jatti
For the Respondents eees Mr.T.P.5harma

ORDER
PER -HON'BLE MR.A.K.BHANDARL

This OA under Section 19 of the Administrative Tribunals Acec, 1925
has been filed to seek following relief :

“That by a suitable writ order or direction the impugned order dated
2%.4.2003 be quashed and set aside and further the respondents b2
directed to grant the leave w.e.f. 11.12.2000 to 13.12.2000 on tne
base of the Medical Certificate Jranted by the authorised doctor."

2. Facts of the case are that tne applicant, an employe2 in the office
of Senior OSuperintendent of Railway Mail GService Jaipur, fell ill on
5.12.2000 and submitted a -medical certificate w.e.f. 5.12.2000 €9

10.12.2000 to respondent No.3 same'-day. At that time the imprassion was

‘that he will be fit to resume duty within a weak but unfortunately sick

continued upto 18.12.2000 and joined duty only on 19.12.2000. ‘That
respondent No.2, Senior Superintendent, issued orders for dies-non w.e2.f.
5.12.2030 to 18.12.2000 treatiny the entire period as unauthorised absenca.
However, due to intervention of Director Postal Services the ordser was

chanjed and tne p2rind from 11.12.2000 to 15.12.2000 has been treated as

dies-non and the earlier period from 5.12.2000 to 10.12.2000 has been
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treated as leave. while awarding dies-non, Rule-162 of P&T Manual Vol.III

'has been Juoted as authority under whicn such decision ha3 been taken vide

Ann.A/1 dated 23.4.2003. That it is evident that the period coverad by one
medical certificate has been treated as medical leave but the periond of 9
days for which also a medical certificate was given has been tfeated as
dies-non. Ajgrieved Aby this, the applicant subrﬁitted a representation )
Director Postal Services, Headquarfer DEfice of Chief Poustmaster Géneral '

Rajasthan Circle, Jaipur, vide Ann.A/3. The same was forwarded to
Sr.Supdt. (Ann.A,4) with observation that before issuance of aforesaid

dies-non order a properly worded show-cause notice had not obeen served on
the applicant.’ ‘Therefore, the case is remitted back for recoﬁsider.ation in
lignt of instructions vide letter No.3taff 45-1.53,2000 dated 17..3.2C0i.
However, even thersafter respondent N5.3 has decided the period_tne pariod

from 11.12.2000 to 18.12.2000 as dies-non under Rule-1:i2 of P37 #Manual
Vol.III. Applicant draws attentiosn to nis representation dated 14.2.2003
(Ann.A/G) in wnich he tried to explain his case but respondents have not

considered the same and have taken the decision of dies-non. .

3. In the grounds the impujned order has been branded as arbitrary and
illegal in view of the fact that applicant was really sick during the

entire period from 5.12.2000 to 15,12.2000 and subwitted medical

~ certificate for the same. That fitness certificate was issused by the

treating doctor on 138.12.2000 and he resumed duty on 19.12.2000 (FN). That
he was not fit to resume daty on 11.12.2000, the periad after which has
been treated as diss-non. Lastly, the case was not to be treated as ::ne. of
remaining absent from Jdaty without information under Rule-16- of PiT Manual

Vol.III. Hence this OA.

4. Tne respondehts have submitted a reply in wnich, under preliminary
objections, it 1is 3tated that the impugned order dated 23.10.2001
(Ann.A,/2), by which the absence from Jduty. from 5.12.2000 to 13.12.2000 was

ordered to be treated as dies-non, was issued due to the fact that tne
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applicant remained absent duringy this period for participaciny in the

strike of Postal employees. However, on joihirig, after the strike was
called of, he submitted medical sickness certificate alongwith medical
fitness certificate dated 19.12.2000. ‘Tha competent authority noticed that
the medical certificate was submittad later on during the course of day of
resuming daty i.e. 19.12.2000, whereas it should have been sutmitted before
resuming the dJduty. On tne basis of reply to show-cause nocice, he decided
that the absence was unauthorised £from 11.12.2000 to 15.12.2000 as pér
Rule-162 of P&T Manual Vol.III. Therefore, there -is'notning wrongy in the
impugned order. While replyiny parawise in detail, it is stated that the
submitted in time in accordance with provisions of Rule-1G2 aforesaid,
whereas certicate of sickness/extention from' 11.12.2000 to 18.12.2000 was
submitﬁed late i.e. on 19.12,2000 alongwith fitness certificate at the time
of‘ resurhing duty in contraventisn of said rule. ‘Therefore, tne impugned
order was issued. That non-submission of medical certificate witnin
prescribed time limit com2s within the purview of unauthorised absence, yet
cdnsidering the fact that medical certificate for t‘ne. periad from 5.12.2000
to 10.12.2090 was orderéd to be treatad as leave and feom 11.12.2000 to
16.,12.2000 as dies-non, having issued sho -cause notice, amd infirmity if
any in the order was removed. ‘Therefore, the order was perfectly legal.
That impugned orders are speakiny orders based on careful consideration of
all facts. In light of this, the grounds of illejality and arbitrariness
have besn denied. It is once again ma:}e clear t'na[t applicant participated
in the strike from 5.12.2000 to 15.12.2000, during ‘thé pefiod of which wide
publicity by radio and television was made by departmental authbrities
urging employees to resume duty and desist from illejal strike but
applicant did not pay head and he has tried to cover his absence due to
remaining on 3trike by produciny two me’dica_l certificates for the
respactive perixds. That had he submitted the second medical certificate
also on time as per rules, the pariod from il’.l:.zOOQ to lBJZ.ZOOO_would

not have been treated as dies-non.
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5. No rejoinder was filed. Durinj arguments, learned counsel for the
applicant after reiteratiny the pleadings dréw attention to decisisn of
this very Tribunal dated 10.2.2003 in OA 503/2002 (Bhambu Ram v. UDI & Ors)
by Division Bencn in whicn I was also one of the Members and stated that
tne controversy involved in this case is sjuarely covered by the facts and
cir‘m&tstances in which ‘the Hon'ble Bencn was pleased to allow the OA and
quasned and set aside the impugned order by which = the respondents had
similarly awarded dies-non for the subsejuent period of sickness, the
medical certificate in respect t> which was noﬁ sﬁbmitted on the first day
of. eitended time but on the date of resuming duty'-and prayed that this case
may also be decided accordingly. Learnad counsel for the respondents,
h;)wever, argued that tne Tribunal must take notice of the fact that the
appii.cant in this case nas completely concealed the fact that during the
pariod in Juestion the Postal strike was on in wnich he has pafti-:ipated
and he is now tryinj to cover up his absence on strike by submitting these

medical certificates.

- 6. After giving careful consideration to facts and arjuments of tnis

case, I am inclined to ajgree with the contention of learned counsel for the
applicant and while relying on tne interpretation of rules done in OA
505,/2002 conclude that the respondents have wronjly applied Rule-162 of PST
Manual Vol.IIL in this case wnile consideriny the period from 11.12.2.000 to
procedure required to be followed prior t> awarding dies-non  and,
therefore, the same cannot be lejally sustained. Instead if at all tnis
pericd snould have been treated as leave without pay. However, in the
circumstances of Cthis case, when respondent3s have treated the earlier
périod from £.12,2000 to 10.12.2000 as leave on medi-:ﬁl ground on the basis
of satisfaction of sickness due to genuine medical certificate, they cannot
now disrejard tne second medical certificate issued by the authorised

Medical Officer as irragular. Therefore, they canndot treat the second
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pariod from 11.12.2000 to 13.12.2000 as leave withouc pay alss. It is also
wrong on part of respondents to punish staff who par;icipa'ted in illégal
strike like this .if th2y are satisfied that this was the real reason of

absence, and the medical certificates are a mere cover up.

7. In view of these facts, the impugned order dated 252.4.2003 (Ann.a/1)
is hereby quashed and set aside. The respondents are directed to
regularise the period from 5.12.2000 cto 185.12.2000 as period spent on
commutted leave on medi;:al ground. ‘The applicant shall be entitled for
salary and allowances for this entire period. Such exercise shall be

completed by the respondents within a period of two month3s from today. The
OA stards disposed of accordingly with no order as to costs.

(A.K.BHANDARI)

MEMBER (A)




