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JATIPUR BENCH : JATPIR

Date of Decisicn : L7 2/0

OA Ng.565/2002,

Sitarvam Fareek E/o Zh. J. 1. Pareek, by caste Pareek,
aged about 60 years, B,/ House Mo.C-22, Frishna Puri,
(Rakri) presently Wurklng ag Supervisosr in the office
of the Fly. mail 3Service, Jaipur-6.

OA Ho.5 -/ a0

gte Yadav FP/n PRar

F. . ¥vadav 3/2 Zhri Zunder Lal Ly cast

Ki Dhani, near Uanakpura Fa '1wh§ Station, aged abeout 60

vears, preszently working as a Supervisor in the office
g, JP Divieion, Jaipur-6.

of the Railway Mail Servic

7 /2002.

U'l
)

D. D. Singh 32/9 Shri Om Pralash by caste Fajput, aqged
about ~ €0 years, resident f 1. J. Ayeer Bhawan (RMS)
Bhawen Hasanpura tlear F.W.D. Office, preszntly working
as a H33 Buperviscr in the office of the PFailway Mail
Service Gandhi MMagar, Jaipur-15.

OB HWo. 497/2003.

Raja Fam Supka £/c Shri Fam Chandra Supta, by cast

Gupia aged about 58 years resident of 25, Padha Pani
‘Marg, Purchitpara, EBrahampuri, Jaipur presently working
as Supervisor O/c Failway Mail Sevvice JFP Dn. Jaipur-6.

Roovp Singh /0 Shvi [Neshri Singh by cast Fajput aqeﬂ
alvout 5% years vegident of B-44, ZSinghbhoomi Colony
Khatipura, Jaipur presently working as Supervisor HSG—

I, Jaipur RMS; Jaipur-6.

UA No, 500/2003.

M. C. Mahaveer &/o 3Shrvi Gyasi Lal Mahaveesr Ly cast
Mahaveer, aged about 57 years, vezident of P.!1o.2, Rana
Fratap lagavr, Jhotwara, Jaipur-12, presenitly working in
tﬁe office of CBESD Jaipmy C/o HREO EMS JP Dn. Jaipur-1.

¥

OA No.505/2003.

@n ohyam 3harma, &,’o¢ Shri Dev I'aran Sharma by cast
arma aged about &9 years F/o lear Sovi. Hostal, Jobner
cad, Ihule ta prefznkly working as Suk-Fesocrd Qffice,

oy
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2, OA No.BOR/2003, |

R. C. Mathur &/¢ Shri Mohan "Lal by wcast Mathur aged
albout 58 years, P/ Ward No.l%, Sikar presently working
‘as S.A. (BCR) in the office «of the Failway Mail
Service, 'JP' Dn. Jaipur. '

9. OA Ho.602/2003.
2. P. Garg &/c Shri Tanhiva Lal by =cast Sarg, aged
about 0 E8 yeors, - resident of Indiva Colony,
Sawaimadhopur prezzntly  working 3s Head sorting (HEG-
TIT), Railway Mail Service, Sawaimadhopur.
... applicants.
1
versus =
l. Unian of India, through the Secretavy to the Sovk. of
India, Depavtment of Posta, Dal Bhawan, Zansad Maryg, HNew
Delhi.
2. Chief Postmaster 3eneral, FRajasthan Cirvcle, Jaipur-7.
2. Szrnior Supsrintendent, Pailway Mail Service, Opp. Fadio
Station, Mirja Ismzil Poad, Jaipur-1.

4. Head PFecord Office, PRailwvay Mail Zervice, Opp. FRadio
" Ztaticon, Mirja Ismail Road, Jaipur-l.

... Respondents.

Mr. P. W. Jatti counscl Zor the applicanis in all the DA=.

T Mr. M. 2. Goval counssl for the respondente in all the das.

CORAM .

Hon'hble My. J. Fo Fauzhik, Judicial Membar.
Hon'hle Mr. R, I'. Bhandavi, Administrative Member.

~

: ORDER:
(per Hon'hble Mr. J. K. Faushik)

Applicants, named above, have filed their individual Das us/s 19 o€
tae AdmlnlotLatlvn TL1Lunals Act, 1225. ‘Th2 facts and circumstantes and
the « 4Ue>t1un ‘of law involved are similar in all theze cases, thus thay are
Ib2ing decided by this common order. S : .

g
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2. A question of saminal sic,«n.i.fj'.-:ance 12 inwolvaed in chese cases wnich
causes a sensaticn in the mind of the Zoark. Tne pasic gquestion inﬁolved
in these cases i3 that wien certain banefics nave L~ zen extended to the
employees i.e. litijants on tne hasis of a judremant of a Court of lav} and
the same has attained finalicy, can the eftect of tne sawd judyement e
nullifizd in pursuance with a subsejuent Judy=zment ut tne uv_q.n.v.-.m 2oart
laying down a contrary principle of law. ‘

2. As far as che factwal aspect of thn2se cases 15 concerned, tne

indubitable facts ave that all the applicancs filad tneir individual DAs

for steppiny ap of thelr pay at par with ooz Snoi Ml.P.lyagis, wno was

e

junior to thsm in th: szme cadre a0d ‘*'55 getting myre Ay than the

~applicants. Th2 JAs came ¢ bz allowed in tnewr favour and tney were

allowzd tne penefit of stepping ap of the pay at par with tnsir nexc
jgni|3r Shri M.P.fyagi. fumbze of ctner similarly situatad persons also
enjoy=2d similar henefits. o Spacizl Appeél was pn:efér:red ajainst tna
judgement assad in the OA filed by the applicanca. In's.:ume Ca323 Review
Applications were filed after the Jjudjamanc in R.:S-w.aminatnan's" CA3e
referrad to'in para 4 balow, and tne Jame came Lo D r:ejecte:i.'

)

4, supsequencly, che Supreme Coure in cne -ias»e; of Union -f India v.

R....wammatnan, Civil Appeal WH0.263279¢, decided cn 12.9.237, wnara1n tneir

- Lerdship held chat the pay of an empl.:)yww zan be atepp=d up only 1f junior

and zenior ofricials belony €6 the same cadrs and the prsts Lo wnluzn they

had been promoted is in the same <cadve, 3nd the anomaly became due €2

direst applicacicn of PR 22(2), wnion i3 now FR 22(I)(a)(i), and if the

_notice vide letter dated G.3.92 and also tne order of chewr refixation

hig'net pay was receivsd iy the junlor on account of local sfficiating
'é»x:«@motl-;ﬂ triat “does not entitled a senicr to get hia pay scepped up to
make 1t at par with tne pay O£ nis Junioe. Tneraafter, in pursuance of
the judzamant of che Supreme Couct, applicants (o.l to 2 nave besn issued

i

indicating that the razovery has feon made trmm ghe DIRG vide Ann.A‘L &

CA/1A in their respective O3z, As rejards otner agplicanes, orders nave

besn paszed for making the retovery & well as refixing chalr pay by
witndrawing the benefit of the steppiny up oF [ﬂ grantad t2> tnem in
- pursuance w1Lu the judgement of tnis Bencn of tne l‘rih.m:al. Tne cut of

date for the r~=u.>v='r:y has ne.-;-n fized a3 1Z2.9.97 L.2. tha jujqement of the

Apax Court ln J\...warmnatn-m Zase (qurm).,
5. | We naveAneard'cne learned counzal for ocne parties at a considerable

leéngth and have anxciously considersd the pleadings  and the recsords of

these cases.

AY
Tne learned cocunsel for the appjluaan nas sukbmitted cnat this Bench

)
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of tne Tricunal has aleady 3dJﬂJluateJ up-n the idetical macter in tne
caze of Ved Prakasn v. Union <f India & Ors., 0aA 24202, cacided on

lu.ZUO_ and he has submitted Lnat this jud]@anL syaraly oovers on all

ﬁudgw, tne controversy involyed in tuc 1nsLaut Case.

~
»

O the oontrary, the  Larnad counsell for  the respiiEnts  nas
girenuously opponsed the conlsnnicns mades on penalf of tne c[pLLuaan'and
has sukbmitted that the ackion of tnz respondents is in acder and does not
call for any'interfeﬁence by this Bench of th2 Tfibqnal. our attentibn
was drawn Uo the very judjemenc passed in R.Swaminathan's casa (£on.R5 in
oA »f”“OO“) and 1t was aukbmitiad that Lne appllbaan cannaot e allowed to
enjoy tne bingflf of acepring up in view i the princ1pie of  law
supsejuently l:id down by the Apex Courc.  Ouar osttenticn vas alsovdrawd

towards 5 AnnWR/G to the 3aid OA,. wnerein Hyderabad Ezncn of thic Tribunal

nas dCPlJuJ tir2 caze >f P.Venkata Rar & Anv. v. The Dirzotor Junnrar

- Departmeni of EALecmmmuulc:tlurs S 0rs., 2002 (L) AR 215, relying Hpun

the decizion in case of Shol Ved Prakasn (supra) and the d2partamznt nas

gone for the writ patition against the same before Andora Fradesn dign

Court and the operation of the judzament naz keen stayed. In this view of

the mattﬁr, no relief can Le gLanted to tne applicants and tnenJ s desarve

to be dlwm153=ﬂ with erorblitant o

Be = We have considered the rival surmissions mads on benalf of ath the
partizs.  As far as facts of the case are cohcérned, they are nst in
alspute. It i3 edmitted position of lwoth tne s1dz2 chact "all the
applicants enjoyed the fznafit of 3tepping up of ths pay at par witn Snri

P.Pyaji as par the orders pazsed in tneir r";peutlve.caS's oy L;isnaench
of tree Pribunzl, ajainst which oo appeal was preferced. It is also toue

that the stapping up of pay was allowed on account of nlJneL gay \itleh was

admizzible o Shri MJP.olyajl dug to niz adnos SEficiation on promotional

post. To ~ub snort the contioversy, we \knuxi lile to rafer cartain

"Signifl- ank paras of the judjement in Ved Prakasii's case (supra) . Paras

7 to 12 are sxcracted as under

“7. rne'qUeutimn for considatation‘is wnzther on the basiz of the
Apsr Courc' judjemﬁnt in th2 o252 of Swaminaktnan, the epefic of
stepping up uf pay given to the upyllbunt vide ovdzr dated 25.7.94,
can be taken back ?

2.  Dn: answer Lo this gquescion finds place in a full Pancn

decision of this [ribunzl in the case of P.Venkata Ras and ansther

"7re. The Director General D2parcment of Telzcommunizations and otnars
(2002 (1) Ay 215%). A Duwvasicn gencn of the dyderaiad Bencn of

thiz Tribunal  had referred tha following quastion € the Pull

Bencni:

ST i e e e

e e ST ——E
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“Wnen an emplovee wno nad recasived certain oenefits in view of
filing an original application in the Tribunal ‘and eitner no
appal is pfeferrej or appeal prefarred nas basn rejected-by
the  Supreme ourt, whether the  pznefits accrued to the
appllﬂant can bz annullisd by a lacer d@blil'n 2f tne Supreme

Court in a SLmllar case." o

"The full Bench  answarad tne Jquescicn in che n~gaL1V¢. It was
ohservad at para 14 of the r;port as undeL : :

"Aforesaid’ dec151on 0f the Bupreme Court in the case - of
R.Swaminathan (=supra) zan apply only prospescively. The same
cannot bhe mada applicalkble £ unsettle the setcled i3sues
whirh nave kazome final betwecn tne parties. If parties are
parmitted to cesile from, settlad 13sues wnich nava becoma
final fLetwean them, it wauld Jd ajainst judicial Jdiscipline.
Apart from tha2 prlnulplé 2f finalicy wnich attacnes £o every
l1s betwesn th2 parties, parties are also govarnsd by ta2
principle ~E rasjudicata 33 enshrined in Sec.ll of the Qode
of Civil Procadure. niagn aforesaid provision may noc
stristly be applizable €5 cne friiapal, provision analogous
to- resjudicata will certainly apply. In tne cirouastances,
‘W2 have not nEQLCaClun in nalding that it is not open £o the
respondents o reopen settled issues and claim refund £ the
amounts paid oSver o tne applicant3 undsr tne judgemenc of
thne [lritinal which have become £inal [2twsen the partclies.

(émpnasis supplied).”

. In‘viuw sf che fall Banon decisicon (supra), which is binding
on 1S, it nas to ke peld that the respondents cannot take away tne

nzfit accrusd £ tne applisanc parsuant €> thne decision -of cnis
Prluunal Jaced 22.7.92 (Ann.A.2). It i3 an admiccad position that
tne respondencs nad not cnallenied tne dacision of this friounal
dacad 22.7.032 kefore the Suprame Court and che decision nad

“attained finality petwsen tne parties. It i3 .aC open £O the

respondents to re-opan the ‘settled iszue and make resovery ot tne
amount paid co tne applicant in view of tne judgement Of this

“Pribunal.

10, In view of the ,lsaL decision <of the fall Bencn of tnis

“Pribunal cited supra it 13 ‘nst nacessaty for us to. consider che

matter in greater detail..

ll. naejuentl wa find merit in chis 0A and it i3 alleaJ. ne
Launvery made v1d~ ordar Ann.A 'L is not sustainakble in law.  Ihe

- respondznts are direstad eo refund the amount of Rs.24, 423/~ to the

applicant  wichin 'a paricd of one monti  from  the date oL
comminization of tnis ovrder. Tnz- respundnnta are furtner ‘directed
to extend the pensionary benefits ©o | tne  applicant treating
Rs.7L00/~ a3 the last pay drawn by him, witnin the aforesaid
paricd. The remalnifegy amount oL the retical anefits pursuant co
thiz ordar e paid to the applicant within one monch. If tne

payment a3’ atorezaid 13 not wade witnin one ‘montn Sf  the

communication of this ordsr, tne respondenca shall pe liaole to pay
interast ac tine rate of 10% par annum on tne amount Lrom the date
of payment of thne varions items of retiral kenefit t> tne date.of
payment of tn2 amount under this order. :

12. Jne applicant snall gst cost Ra.2000./- from the rasgondencs.!

-




e As far as tne queztion of law is soncernad, tne afirssaid judjament
is based on a ]ujj man '3:£ tne Full Eeacn of the Pribanal and w2 ara kound
Lo fo L Llow 1t in auery tesgecL' Tne'onl? nesitation is £o2 examine the
impact of the stay ordar winicn is passed 1n 2n identisal sase by Andnra
Fradesn High Court at Hyderabad. . ' '

[}

10. As far as’the stay and interim ordacs 2d, tnay are passed

W
(ad
1%
¥
O
2
(W)
U
]
o]

in certain specific circumstancas sp&dially kesping in viaw tne7prima—
facie case, the kalance of convenience and alas tne irrepairable injury
and sucn orders do not decide the lejal r ignc of any of tne parties and
untill unless tne judjement is revers:zd or mallified, tne same nolds good.
we have not been snown anything contrary to tnis propo3ition. [for tnat
purpose, w2 may 33y that thers 13 nd stay as such ajainst ch ]ngemant of

Lnla rleunal in Ved Przkaan's casa (supr:). ' IhUo' the LnnﬂﬂapableA

conclusion wuuld e tnat the s2id’ judjement stands the ssrutiny of ,nu\Law

at present and we we.uLd have no hesitaticn rakhzr we are koand to follow

.the same.

11, ve hasten to add that as per tne scatement of law Cne doctrine of
resjudicata very mucn'aaplies to the writ paticions under Avcicle 224 ahd
alzo tne OAs filad tefore Lnxq PLllunal by implization since tne Tribunal
13 also.exenv151ng the power uandar Article 226 of khe Constitution of
India. ‘Ihe prln‘lplg Sf resjudicita has Leen lucidly explained py tne

Hon'ibls Supreme Court in th2 cas2 of Asnof iowar Srivaztav v, tacional

'In:uLanb Co. Led. & Gra., AIR Llaas 32 2046, Fara Ll & 12 are relevant

wnlun are chrauteJ as und@r Kk

-
“1l. It is well neigh settled tnat a dzcision on an is3ue raised in
‘a writ petition under Article Z26 v Avticle 22 of the Constitution
would also operate as res judicata retwesn the same [arties in
snfsequent judicial procesdings. The only 2xcgption 1s that ca2
mle of res judicaca would not operate to the detriment of
impairment of a fundamental vignt. A Constitdticn B2nch of tnis
Court 'ha3 conaidered the applicapbility of rule 58 res judicata 1in
writ’ procesdings under Article 32 of tne<2un~t1tuL1»n in, Dacyad 7.
State of U.P. (L362) L 30R 874 & (AIR L1 32 1457) and it was nald

© that tn2 1:asi3 on wnicn the rule rasts 13 ruunJ;J o zonsideracion
of pablic policy and 1t i3 in the inter=sc of public at large tnat

~-a Finality snould attacn oo tne birding declsion pronmunced oy a
Court of competent jurisdiction and it i3 also in the pablic
interest that individuals aﬁOUlJ not kB2 7exed twice over in tne
same kind of litigation.

1z, This was reiterated by anotnsr Constitacidn fencn of tnis
Coare in,  Amaljamaced Coalfields Ltd. v. Janapada Sapna,
Cnhindwara, 12363 Suppl (L) 3CR L7 @ (AIR 12G3 37 1L2). . Ihe
" Esllowiny 13 the ratio @ Inerefore, thn2re Can e no Jdoapt onat the
genzral principle of res judicata applies co wrilc petitions filed
under Art.3Z or Art.2i46, It 13 necessary Lo emphasise tnat the

L
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appjlicatibn 5f the dostrine of res judicata to the paticions filed
under Art.3Z does not 1n any way Lupair or affect the content of
the fundamental rignts guarantead to the citizens of India.™

.Keepinj in view the atoresald preposition of law and applying tne sam2 to
‘the facts of ;he presenc =ase, we are of tne ~onsidered opinion that the
impugned orders in these OA3 are hit Ly Jdactrine of resjudicata and the
action of the respondents i3 not sustainacle in Law and therefore tna OAs

have. force.

12. Ine upshoot of tne aforesaid discussion is that all tne OAs nave

ample sutstance and merit acceptance. Tn2> same stand allowed.  ‘ne

o~
i

et e iyt ALY gt

-

.impugned notices/orders (Ann.A/l & Ann.A/lA in JAsS 5653, SA6 & 567/2002)
and the impugned ordars at Ann.A/Ll in reat of the DAS are neraby Juashed.

~ The respondents are directad to refunl che amunt already recovered from

‘,:{tne applicants. TIn= applicants spall also pe entitled to a cost, to be '

" case. This order snall be complied witn within a pericd of three montns

‘paid to them by tne ra3spondents, whicn is guantified as s3.2000/- 1in each

from tne date of receipt of a copy of this order.

(A.K.BHANDARI ) (J.K.KAUSHIKY ™
MEMBER (A) MEMBER (1)




