CENTRAL ADMINISTRATIVE TRIBUNAL
JALPUR BENCH; JAIPUR.

Review Spplication MNo. 37/2003 in 0.A. Mo. 158/2003.

.27 Day of February two thousand four.

The Hon'ble Mr. 3.4 Faushil;, Judicial Member.

The Hon'ble M. Akl Bhandari, Administrative Membar,

D.L. Mathotra,

S/o Late Shri L.R. Malhotra,

R/o L. 33, Incom= Tax Colony, Tonk: Poad,
DURGAPURA- laipur. . Applicant.

Rep. by Mr. RN, Mathur, Counszel for the applicant.
Versus
1, Unicn of India through the Chairman

Central Board of Direct Taxes,
North Block, Mew Delhi.

2. The Chief Commissioner of Income Tax,
Jaipur Pegion, MCF huilding, Statue Circle.
Jaipur.

3. Commniissioner of Income Tay, Jaipur II

MCR building, Statue Circie B.D. road,
Jaipur.

4. —onal Accaunts Officer, Ceniral Board of Direct

Taxes, NCP. building, Statue Circle, B.D. road,
Jaipur. : Respondents.

ORDER

Per Mr. 1.K. Kaushik, Judicial Member.

Shri D.L. Maihotra, has filed this review application for

(ﬂ; modification of the order dated 17.11.2003, to the extznt that he
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iz entitied to get benefit of F.P, 22 {erstwhile FR 22-C - at
present F.R.22 (1) (@) (i)} after his promaotion on the post of
Inspector, Income Tax Department. The O.A. Mo, 1585/2003 filed
by the applicant was allowad by crder dated 17.11.2003 in the
following terms:

“The upshot of the aforeszaid discuzsion is that the O.A has a
force and the same stands allowed and the impugned order
dated 17.01. "!'n'f( Anne<. A1) iz hersby gquashed. The
applicant was  alsa r-'l’lllu‘-d to all consequential benefits.
Howavear, the applicant iz nok entitded to have the benefit of pay
fimation under FP.22-C on the post of Inspectar of Income tax
as observed above. The rule alresdy iszued is made absolute.
No order as to costs, ®

2. The raview application comas up by way of circulation. We
have perused the pleadings made on behalf of the apblicant. It
has bean averrad that the post of Inspector of Income Tax
involved assumption of greater responsibilities and importanc

than those attached to the post of Office Superintendent and
Stenographer Gr.l and persons promoted as such prior to
01.01.96 were extended such benefits.  But this Bench of the
Tribunal has relied upon FP 22 (I1I1) which raises a presumption
that in case pay scale of the post to which an incumbent has
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been promated is same as pay scale of post from Iwhich
promotion  has bean given the presumpiion is that such
promotion  does  not  involve  assumption of  duties  and

responsibilities of greater impaoriance.  In support of the above

O

contention and order dated 05.02.2003 ) Annex. Fo P T10. 2 has

baen filed for fixation of pay. PFeliance has also been placed on a

judgemant of the Ernabulam Bench of this Tribunal in O.A. K-
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26/57 decided on 13.09.83, by a Singls Member Bench in the
case of P. Daniel and others vs. The Chairman, Central
Board of Direct Taxes, wherzin in a similar circumstance the
said benefit wasz allowed. It is submitied that the said
judgement was referred to during the course of arguments. A

reference to certain subsequent reprezsentations has also been

[X7]

made and the same werz not decided and Fept pending.

3. It is well sattled that the review proceedings are not by
way of an appeal and have to be strictly confined ta the scope
and ambit of Order 47, Fule 1, C.P.C. In connection with the
limitation of the powsars of the court under Order 47, Fule 1,
‘while aealing with  similar jurisdiction available to  the High

Court whilz seeking o review the arders under Article 226 of
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the Constitution of India the Supreme Court, in the cas

Aribam Tuleshwar Sharma_v. Aribam Pishak Sharma,

[AIP. 1979 SC 1047], hasz held as under:

"It iz true as ohserved by this Court in Shivden
Singh v. State of Punjaly, there iz nathing in Article 226 of the
Constitution  to peeciude  the High Cowrt from evercising  the
power ~of review which inhzres in evary  Court of plenary
jurisdiction to prevent miscarviage  of  justice ar to correct
grave and palpable zreors committed by it. But, thers  are
definitive limits to the c.ercise of the power of review., The
power of review may be evercised on the discovary of  new
and important matter or evidence which, after the e-ercise of
duez diligence was nat within the  bnowledge of the parson
seeking the raview or could not be produced by him st the time
when the order was mads; it may be e-erzized where some
mistabe or error apparent on the face of the record is found; it
may also be ewezrcized on any analogous ground,  But, it may
not be evercised on the ground that the decision was erroneous
on merits. That would be the province of a court of appeal. A
power of review is not Lo be confused with appeliate nower
which may enabde an appsllate court o correct all manner of

%k: errors cornmitted by the subordinate court.”
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4. E~xamining the facts anc circumstances of the inztant
review application in the light of the above principles of review,
as the order, which is sought to be relied upon firstly, we do not
find anything on racord that the scme was not av all brought to
our notice. However, we would male it clear that ance there is
specific Rule that is F.R. 22 (III), which is directly an the point
and without any ambiguity, the same is required to be adhered
to. Further, a judgement cannot be construed as a statue. See
M/s Amarnath Om Parkasiy and others vs. State of Punjab
and others [ AIR 1955 SC _1& 1. Thus the order at Annex.
P.P.9 would not be of any hzlp to the applicant when the
decision of this Bench of the Trit anal is in consanance with the
specific pravisions of Fundamental Fules and =sven if this Bench
of the Tribunal did not notice, the same will not tantamount to
any error apparent on the face of the record and the same

cannot be a ground for review.

5. However, wz hastenad to cut short che whale controversy
and add that similar issue het been settled by the Ap= Court in

the «as

of Union of India vs. Ashok Kumar Bannerjee

D

[1998 (5) SCC 242] wherein their Lordships of the Supreme

Court have categorically held as inder:

“ that for pay fi~ation under FR 2271) (a) (i), it is not merely
sufficient that a person gets prooaotion from one post to
another involving higher duties and respansibilities but he must
move from a lower scale attached to 3 lowver post o a higher
scale attached to a higher post, 1y the instant case, tha
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applicant has been promoted to the identical time scale and,
therefore, he is not entitled to fivation of pay under FR 22 (1)

(@) ().”

Sirailar view has been taken by the coordirate Division Benches

at Jodhpur and Hyderabad in the cases of _V.P. Goel vs, Union

of India and others [ G.A. Mo, 245/2000 decided on
05.02.2002 ] and C.Y. Narayanan vs. UQI and ors [ O.A. No.
1275/99 decided on 07.04.2000] respectively.  The issue,

therefore, has been settled and does not remain res-integra.

6. In view of the aforesaid discussion, we do not find any
force in the review application and the same stands rejected by

way of circulation.
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(A.K. yﬁch*uARI) (J.K. KAUSHIK)
Administrative Member Judicial Member.
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