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IN THE CENTRAL ADMINISTRATIVE TFIERUNAL, JAIFUP BEMNCH
JAIPUR
Late of decision: 9 .01.32004
OA Mo 50272003
vatendra Fumar MNageri s/¢ Zhri PRecdmal ji, Primary
Teacher, Fendriyva Pidyalaya Wacshirabad, B2jmer r.o 2.0

J.E.Garmentz, Panch  Eatti Circle, Nashiralbad, TListt.

Ajmef.
.. Applicant
VERSUS

1. The Commizzicner, FKendriya Vidyalaya Sangathan,
12, Instituticnal Area, GSaheed Jeet S5ingh Marg,
New Delhi.

2. The Ascistant Cocmmissicner, Fendriya Vidyalaya
Sangathan, FReqgicnal ©Office, 22, Gandhi Nagar
Marg, Bajaj Nagar, Jaipur.

3. The Frincipal, Fendriya Vidyalaya Macshirahad,

Distt. Ajmer.
.. Respondents
Mr.P.V.Calla - counsel for the applicant.

Mr. V.S.Gurjar - counsel for the respondents

CORAM:

Hon'kle Mr. M.L.Chauhan, Member (Judicial)
- ORDER

Per Hen'ble Mr. M.L.Chauhan.

The applicant who i=s poasted as Primary Teacther in
Fendriya Vidyalaya E&angthan is aggrieved hy his tranzfer
ffom Fendriya Vidyalaya, Macshirakad to Fendriya Vidyalavya,
Jhalawar. He has impugned in this ©0OA the caoncerned
transfer order dated 14.10.0% (Ann.Al) and the relieving
crder Jdated 17.10.03 (Ann.dZ). In relief, he has secught

gquashing and cetting aside the said impugned orders and

ly




e

I

: 2
directions to the respcndents not to take any action for
not jeoining at Jhalawar as the transfer order is under

challenge in this Tribunal.

2. - The facts of the caze are that the applicant was
transferred as Primary Teacher on his own request from

Avika MNagar to Nashirabad vide order dated 31.3.200

L]

(Ann.A3). Pursuant to such trahsfer, the applicant joined
at MNashirakad on 10.4.2002 as Frimary Teacher. At this
stage, it may be relevant to mention that the applicant
pnesess B.Com Degree and he has also qualified additional
exémination in Hindi of graduation level.

2.1 The case of the applicant is that after he joined
at Nachirabhad, regular time takle was given tc him in the
last week «of June, 2002, While going threough the time
table, he found that he has been given the classes of
Mathematics, Music, SUPW, Games, Library and English apart
from Hindi. The applicant thereafter reguested the
Incharge whn prepared the time table to allot him Hindi
subject as he has pascsed the same as additional subject.
It is further alleged that he even contacted the
Headmaster of the Primary Section but he tald him to go
and consult the Principal who is overall incharge of the
schmnl. The applicant after taking permission entered in
the chamber of the Principal and explained the problem.
The Principal then became furious and teld the applicant
not tn ask such questions te the Frincipal. She further
thretened that in case if in future such Juesticn is asked
she will get rid of him. Thereafter the applicant wrote.a
letter to the Assistank Commissicner, Fendriya Vidyalaya
Sangthan, R.0Q. Jaipur en I8 '2%.2,03 (Ann.A¢) in which it

was stated that the'Principal focrced the teachers tco teach
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subjects which is net their acédemic sukjecte. In the éaid
letter it was alsc stated that he is anticipating action
from the =ide of the Principal, which can jeopardise his
interest. It is further alleged that despite written
complaint filed by the applicant tc higher authorities, he
received a warning letter dated 12.9.02 from respondent
No.2 in which it has keen stated that contents made in the
letter (Ann.AG) are improper and he was warned not to
right such letter in future. In case he wanted to say
anything, the =same <chould be routed through proper
channel. Copy of this letter has been annexed as Ann.A7.

2.2 It is further stated that the Assistant
Commisesioner consulted the Frincipal regarding
contents/complaint filed by the applicant. In this regard
the applicant received a 1etter'dated 11.9.2003 from the
Principal byb which the applicant was asked to submit
documentary preonf of his <complaint written to the
Ascicstant Commiszsicner. Cépy ~»f this letter has bLeen
placed on reccrd as Ann.Af. In reply to above letters
dated 10th and 1llth Septemher, 2002, the applicant senf
replv dated 15/16.9.02 to the Assistant Commissicner
stating interalia that complaint was lodged beifcre him,
however, witheout any authority, the Principal issued two
mem>s. It iz apparently an action taken with malafide
attitude. The applicant requested the Assistant
Commissicner to take proper acticn in the interest of
justice. Ultimately thereafter the applicant received a
memo  dated 20.9.03. under the signature of the
Headmistresz, Primary Zection under Qhom the applicant is
directly working. It iz further stated that beloﬁ the

signature of the Head Mistress signature of the Frincipal

e

e alsr available. The =aid memc iz ales issued at the
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instructions of the Frincipal. In the above memo, the

applicant has been informed that when he was teaching
English,'Hindi and Libkrary S&cience, it has been okserved
that he is pecor in all the sukjects and simultanecusly it
ig found that he is also not acquainted with the ckject of
teaching and ner he wanted tc teach the students. The

applicant was further advised to take lesson from HMrs.

- Neelmani EKathuria for English Teaching. Through the =aid

memc the applicant was alec informed that from 23.9.2003
he will ke given Hindi subkject for teaching to IVth C
class instead of English. It was further informed that
frem the next sessicn i.e. Session 2004 he has to tearch
English sukje~t and by that time he will be expert in
teaching english sukject after talking classes frem Emt.
Meelmani F¥Fathuria. Copy <f the eaid memo has hkeen placed
on record as Ann.AlZ.

2.2 The applicant thereafter submitted representation
dated ZE.9.2002 tc¢ the Assistant Commiesgicner thefeb§
stating interalia that the Principal is acting maliciocusly
against his interest and subsequently, the applicant was
transferred vide impugned crder. The grievance of the
applicant ies that the =said tranzfer has not been pasced in
public interest but at the bhehest of respondent No.2 as he
has filed complaint against her bhkefore the higher

authority.

3. Notices of this application were given Lo the
respondents. The respondents have filed vreply. In the
rerly it has been stated that as per policy of the

Fendriya Vidyalaya Zangthan, the primary teachers have to

teach all subjects at the primary level and not according

D

tr their epecialisatiocon in a particular subject. The
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applicant is B.Com. and sulkjecltes offered in B.Com. are not
taught at primary level in Fendriya Vidyalaya. As far as
the aditional qualification of the applicant i.e. passing
of Hindi is concerned, the applicant was given pericd of
Hindi for teaéhing'and hence the applicant cannct have any
grievance in that reference. It is further stated that
for the grey areas of the teachers in any subject,
workshops are bLeing conducted at Vidyalaya as well as
regional level and alse the convencrs'heads of the
departments are availakle throughout the day to tackle any
problem and/or the difficulty faced by_the Teacher. Once
in a m%@h subject committee meetings are held to ssclve tha
problems faced by the teachers. Morecver, the Principal as
Head of the institute is always available for
demonstration lesseons, model lessons’ and to give
syggestions/advise/instructions te the teachers for better
performance. Therefcre, the Principal getting furious
and/or anncved simply does" nct arise.

3.1 The applicant instead of shewing improvement in
his performance launched a campaign of writing baselecss,

fabricated, concocted and imaginary stories to all the

~higher authorities only with the okject to gain sympathy.

The applicant miserably failed to éhow imprcocvement in his
performance and kept on constantly corresponding against
the Principal. Feeping in view the entire facts and
circumetances of the caze, it waz decided to withdraw
teaching of English subject from the applicant with an
advice to improve his performance under the guidance of
Miss Neelmani Kathuria for the next session. The applicant
made it a point of argumeﬁt ajainst the Principal and
treated it as a blot on his ability to teach for the

reascns hest known to him. The applicant was given time
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and was advised by the Principal while ccmmenting upon
class room observaticn by the Principal,V.F.,/H.M. and the
applicant even agreed to some of the suggestions. The
relevant record shall be kept ready for the perusal of
this Hon'ble Trikunal at the time of hearing,arguments on
this OA. The applicant even refused t~ accept time table
and made a note of dissent on the original time table
itself. The allegation of malafide has been denied.

3.2 It is stated that' Ann.Al1 and Az are perfectly
leqgal and valid and called for no interfer%?eThe employer
has got inherént right.to transfer their employees from

nne place to ancther as the exigency demand.

4. During the course of arguments, the respondeﬁts
have precduced & documents dated 12.8.03, 25.5.03, 127.8.03,
18,9.,02 and 20.9.02 signed by Zmt. Vijay Laxzmi MNagar,

Principal, Kendriya Vidvalaya Nasirabad (réspondent He.2).
These documents aré obeservation sheets. of class room
c¢heservaticns regarding the applicant. These chservations
have heen produnced with a snle purpose that the working of
the applicant was not up to the mark. The appli;ant has
filed additinnal affidavit whereby it has been
categqorically stated that the applicant has made a
complaint against 'res_onaent ﬁc 2 te the Assistant
Commissinner, Fendriva ‘Vidyalaya, Jaipur Fegicn on

132 °1.9,.02 upder intimatien to respondent Ho.3. In

)

22.

o
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para 5 of the additicnal affidavit the applicant has
categorically stated that these dacuments haVe keen
prepared/anti—dated aftef filiﬁg of the complaint and it
iz further stated that the ahnve documents were sent to
ﬂf%ﬂﬁaﬂhrdy B ] :

the L ...« o on 22.9,.032, “4.&.,_, S0.5,03 and 20.2.03 and

go far as the dcoument dakted 22.9.03, the =same was naot got

st
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noted by the applicant. It is further stated that in the
schanl there is one regqular likrarian viz. Shri M.I.3indhi
is posted. Apart froem Mr. Sindhi additional chérge of
Library has been given to Smt. Thika (Yoga Teacher). The
réspoﬁdents have not filed any counter tc the additicnal
affidavit filed by the applicant.

5. (9 \»;f%;ve heard the learned counsel far the parties
and gohe.through'the material placed cn record.

5.1 The precise grievance of the applicant is that he

cshould naot have heen given English and Mathematic subjects

especially when he is not having the particular academic

zubject and since he has deone Hindi as an additiconal
sukject, instead ~f Englizh, thé applicant coculd not have
been cffered English subject for class IV C. Further, the
grievance of the. applicant 1is that since he has made
complaint teo the respondent MNeo.2 in this behalf, the
respondent No.3, wheo s Principal( got  annoyed and
prepared documents/observation cheetes for class room
instfuctions reqarding the applicant by anti—dating them
and it is on account ¢f this malafide acticn on the part
of respondent No.2 that the impugned order of transfér
(Ann.Al) has teen passed hy ;he authority concerned at the
instance of respondent No.3.

.2 I have considered the submissicna made by the
learned connsel for the applicant. Admitted facts are that
thé ~applicant  was transferred from Avika Nagar to
NMasirabad at his ocwn request vide wcrder dated 21.2.2002
(Ann.A3) and he jeoined the schcol on 1.4.02 as Frimary
Teacher. It is alec admitted fact that after joining at
Hasirabhad regular time table was given to the applicant in

last week of June, 2002 (starting <f the new session from

4
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July, 2002) in which besides other subjects Library and
English.was one of the subjects which the applicant was
required- to teach. The allegation of the applicant that he
made the grievance regarding thie time tahble and also met
the Principal has nat been‘denied. Thouéh the allegation
of the applicant that on that action the Principal bhecame
furious has been denied Ly the respondent Ne.2 in her
reply. It is alsc admitted farct between the parties that
the applicant had made complaint regarding the time table
to respondent HNo.2 vide letter dated I22/2%.2.02 (2Ann.2AR)
in which he has levelled allegations against the Principal
and has alsc stated that he is expecting action from the
side of the Principal, which can jéoparside his interest.
Copy of this letter_ ie alen endorzed to the Princibal
(respondent No.2). It is alsn~ apparent from the record
that respondent HNo.3 issued Warning letter dated 10.9.03.
that he shculd not make such comments in future. He was
also advised to give such representaticns through proper
channel. At this stage it is suffice to okserve that when
the grievance by the applicant is made against the
respondent loc.2 it was not preper for her to isesue warning
letter. Further, observaticn ¢f respondent Mc.2 that such
a complaint should have keen routed through proper channel
is highly technicalfﬁ%ﬁure inasmuch as the complaint was
addressed to respeondent 1We.Z but copy of the same was also
endcrsed to respondent Ho.3. As such it cannot be said
that respondent We.> was not aware of such compaint and
the applicant was corresponding with the higher
authorities. Be that as it may, the grievance of the
applicant was ultimately redressed as can be seen from

letter dated 20.9.03 (Ann.k1lZ2) whereby the applicant was

-, -~ o~ o

informed that from 23.9.02 he will ke given Hindi subject
&,
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for teaching class IV € class instead of English. It was
further informed that from the next =essicn i.e. seesion
2001 the applicant shculd teach the English subject and
for that purpose he should take class frem Smt. Neelmani
Fathuria. ©On the face of this letter when the grievance of
the applicant was met by the réspondents and he was asked
tc take classes from Smt. Neemani Fathuria sc that he can
teach English subject from academic session 2004, it is
not understeod as toe what prompted the respondents to
issue impugned order dated 12.10.2003 (Ann.Al) after a
pericd o~f akcout 2 weekse. Perusal c¢f transfer order 2nn.Al
show that the transfer order has hkeen passed only in
respect of cne individual i.e. applicant and it is neot an
nrder passed as a routine tranéfer order or periondical
transfer order of varidus employees but it has bheen issued
only in cne s{%le cage as it has been typed under the name
of the applicankt. Though the crder mentioned that the
transfer order has bheen passed on administrative qgrcunds
but nothiné has hkeen stated in the reply affidavit as to
what were thcse administrative grcunds. It is not the case
of the respondents that there was shortage of staff at
Jhalawar which necessiated the transfer o«f the applicant.
Rather the case pleaded hy the respondents in the reply
affidavit and the copy of &5 documents placed on record
subsequently in the nature of chservation sheets is that
the applicant miserably failed te¢ show hisz improvement in
the performance and kept on consistently corresponding
against the Principal. The allegatisn that the applicant
miserably failed to chow improvement in his performance
has been categorically denied by the applicant.

5.3 I have also perused documents/dbservation sheets

for class rcom instructisne regarding the applicant which

W
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has heen placed oﬁ record as 2nn. IIa, IIb IIc, IIF and
IIG. Dacuments ITa and IIF are dated 19.5.03 and
_18'.9.03J the observaticn sheets in respect of Hindi
subject whereby performance of the applicant hasr been
condemned and not up to the mark. These observation sheets
were made availakle teo the applicant on ZIZ.%.02 and
24.9.02 respectively, as can be ISeen from the remarks
reccrded by the applicant con these cbservation sheets,
admittedly, after 22/25%,2.02 when the applicant had made
complaint tc the Assistant commissioner (respondent No.2).
The applicant has rcategorically stated that such deccuments
have been anti-dated and prepared Ly respondent a3 just
to prejudice the competent authcrity sc that the same can
ke wused against the applicant in future. This averment
made hy the applicant in additicnal affidavit has not been
controverted by respondent No.2. I have given thcughtful
conaideration regarding this aspect. The version of the
applicant seems tc bhe probable. In case the performance of
the applicant in respect «f Hindi subject was not up to
the mark as per reharks recarded hy the Principal in his
cheervaticon sheet dated 12.3.2002 and 13.9,2003 why the
"aprlicant was given Hindi subject subsedquently vide crder
dated 20.9.03v (Ann.Al12) thereby withdrawing English
subject of clase IV ¢ for which the applicant has made
grievance? In normal ccourse, if the rerformance of the
applicant in respect of Hindi subject was not up tc the
mark, in view of observation «f the Principal as per
documents annexed as Ann.IXIa and IIF, in that eventuality
there was ns é&ccasion fbr'giving further sukject of Hindi
to the applicant in respect of =slasese IVC. Zimilarly,

perusal of c¢heservation sheet Ann.IIb dated 27.8.02

()
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rertaining to likrary subject, 2nn.IIz dated
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partaining to English sukject appears tee have also heen
anti-dated as the same was received by the applicant cn
24,9,03 much after the complaint was made by him to
respondent Moo 2 on 22,09.&.02. Thus the =makmissions on
hehalf of the applicant that these documents/observétion
cheets have heen created for the purprnse of usingy the same
againet the applicant cannct be wholly ruled out. As
already .sfated above, the 1learned cocunsel for the
applicant could  not satisfy this Tribunal as to what
prompted the respondents to transfer the applicant within
a period cof 2 weeks after passing of the osrder dated

20.2.02 (Ann.All) especially when the grievance of the

applicant was redressed and he was asked to prepare

himeself for teaching English subject in academic session
2001, The learned counsel for fhe respendents could not
also satiéfy as what are the administrative grounds and
exigencies of service which prempted the respondeqts to

pass a single order cf transfer. In case the performance

" nf the applicant was not up to the mark and he has failed

to improve his performance and kept on consistently
corresponding against the Principal as has beens stated in

the reply affidavit} in that eventuality, transfer is not

'a  sclutien. It was well within the right of the

respondents  to take .appropriate action against the
applicant in accordance with the rules in case he is

quilty «f misconduct and is not performing his duties

_ satisféctorily. Frem the material placed on receord, it

appears that there was gomething wrong between the
appiicant and respondent Wc.2 and apprehension of the
applicant that respondent No.2 created the documents hy
antidating the same after he made a qgrievance regarding

Inaleal oF .
allctment of sukject of English aa%erﬂindi in the time

i




table issued to the applicant to respondent MNo.l and these
documents/ohservation sheets were subhsequently mnused Ly
respcndent No.é for getting the applicant transferred
within a short epan of & months cannct be =zaid to be
without basis. |

5.4 The learned ccunsel for the respondents has
yehemently argued that trénsfer is an incident of service
and the applicant_is holainé a transferrahle post and as
such the same is 'not'>re§uired te be interfered. The
learned ccunsel for the tesbondents has drawn myAattention
to the decisioniof'the Apey Court in the case of Union of

India and ors. ve. H.M.Kirtania, (1929) 3 &2C 445, Cchief

General HManager (Telecom, N.E.Telecom Circle and anr. Vs.

Rajendra Ch. PBhattacharjee and ors, (1995) I &CC 522, and

Ful Bench decisicn delivered by the Frincipal Pench, Delhi

in OA HNHo. 770,/87 Adecided ~on 17.4.28 in the case of Zhri

Famlesh Trivedi vs. Indian Council «of Agricultural

Resear~h and anr. to contend that it is not open to court

cr tribunal to interfere unless the transfer of employee
is passed on account of malafié/illegal or in viélétion nf
the statutcry rules and- alsc that the scope of judicial
review is very 1limited, unless there are strong and
compelling grounds rendering the transfer order improper
or unjustifiable. There ié no ‘dispute about‘ the
proposition of law as laid down by the Apex Court. It is
settled positicon that the ordef of transfer made in puklic
interest and in exigencies of service on administrative
greunds  cannot  be intérfered unlesé it is bhased on
coleurable or malafide exercise of power or is arhitrary
order. The gcvernment has inherent pbwer te trancsfer a
Govt. emplayee holding a transferrahkhle past. Tranzfer is

an incident of service and not a condition of service but

«
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at the same time where the order cf transfer is innocuous
and penal in nature and arbitrary r~ausing great hardship
te an employee, the court‘ has power to interfere such
crder. It 1is alzc eqgqually true that frequent, unscheduled
and unreascnakle transfer ecan wuprccot a family, cause
irreparakle harm to an employee and drive him  inte
desperaticn. It disrupts the educaticn of his children and
leads to numercus other complications and preoklems and
results in hardsip and demcralisation. As already noticed
above, the transfer of the applicant has been made within
a perind o«f ¢ monthes in the middle cf academic sezssicns.
It is not a rcasze «cf the respendents that ther was a
ghcrtage of stéff where the appliéant waz transferred. The
transfer order has heen bassed cnly in individual case and
it ies not an order passed as a rcutine or perinrdircal
transfer order of employees. Thus, the applicant has heen
treated arkitrarily and unfairly bhy transferring him
within a shart span of & mchths. In case the applircant has
failed to show improvemént in his performance as alleged
by the fespondents, the.transfef is nct a remedy. Further
if the conduct of the applicant was such thél he was making
‘unnécessary correspondence against the Principal, he could
have proéeeded departmentally as per ruies.'The transfer
was ncot a proper remedy. Thus the appropriate authority
has erercised the power of transfer nit in heonafide manner
and it apprears that the authority <-oncerned while issuing
the transfer crder has bkeen guided by the extraneons and
irrelevant censidericons (Acozument s, asbservation cheets
prepared by respondent MNc.2 regarding the applicant),

cannot be rules out.

&. In view of what has been stated aknve, the 02 is

&

2
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allowed. The impugned order of transfer and relieving

orders dated 14.10.03 and 17.10.02 (Ann.Al and AZ) are

quashed. No costs.

Widy ©

(M.L.CHAUHANY

Member (J)




