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Date of Decision 1:7/,2/0

" OA No.565/2002.

Sitaram Fareel S/o Sh. J. N. Paresk, by caste Pareek,
aged ahaout 60 yveavs, P/o RBonse lo.0-25, Frishna Puri,
(Rakril presently working as Supervisor in the office
of the Rly. mail Service, Jaipur-6.

OB Ho.566/2002,

F. 1. Yadav 3/o Shri Sunder Lal by caste Yadav P/o Bar
Ki Dhani, near Fanakpwura Railway Station, aged about &0
years, presently working as a Supetvisor in the office
of the Railway Mail Service, JF LDivision, Jaipur-6.

OA Ro.567/2002

D. D. Singh S5/3 Shri Om Frakash by caste PRajput, aged
about €0 years, resident of N. J. Ayeer EBhawan (FM3)
Bhawan Hasanpura Near P.W.D. Jffice, presently working
as a H3G Supervisor in the ofiice <~f rthe Failway Mail
3ervice Gandhi Neagar, Jaipur-15.

OA HNo. 497/2003.

Faja Fam Gupta S/o Shri Ram Chandra Gupta, by cast
GCupta aged akout 52 years rvezident of 24, Fadha Pani
Marg, Furchitwesra, Brahampuri, Jaipur presently woirking
as Supervisor O/o Railway Mail 3ervice JP Dn. Jaipur-6.

Eoop Singh /o Shri Peshri Singh by cast Pajput aged
about 5% vyears resident of B-4d4, Singhkhoomi Colony,

Khatipura, Jaipur presently working 2as Supervisor HEG-
IT, Jaipur RMS, Jaipur-6.

OB Wo, 500/2003,

M. €. Mahavzer S/ Shri 6Gyasi Lal Mahaveer by cast
Mahaveer, aged akhout 57 yeavs, resident of FP.llo.2, Pana
Fratap llagar, Jhotwara, Jaipur-12, presently working in

the office of CBSO Jaipur C/o HRO FMS JF Dn. Jaipur-1.

0A No.505/2003.

"Ghan Shyam Sharma, £/ Shri Dev Karan Sharma by cast

sharma =aged abcut 55 years F/o llear Si7t. Hostal, Johbner
Road, Phulera presently working as Sub-Fecord oiffice,
Phulera. :
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8. OA No.50/ 2003,
R. C. Mathur S/o Shri Mohan Lal by cast Mathnr aged
akout 5% years, R, o Warad Neo.15, Sikar rrezently working
as  S.A. (BTR) in  the office of the Pailway Mail
Servise, 'JF' Dn. Jaipur. : '
2. DA Ho.6032,/2003.
S. P. Garg S/¢ 3hri Fanhiya Lal hy ract sarg, aged
abiont 52 years, : resident of Indira ~nlony,
Sawvaimadhopur Fresently working as Head sorting (H3G-
I11), Pailway Mail Service, Sawaimadhopur.
... applicants.
Vversus A
l. Union of 1India, through the Secretary Lo the Sevt, of
India, Department or Fosts, Dak Bhawan, Jansad Marg, New
Delhi. :
2. Chief Postmazter General, Rajasthan Circle, Jaipur-7.
3. Sernior~sﬁperintendent, Failway Mail Service, Opp. Fadia
Staticon, Mirja Ismail Road, Jaipur-1.
4. Head Fezord Difice, Railway Mail fervice, Opp. Radio
- Station, Mirja Ismail FEoad, Jaipur-1.
-+ . Respondents
) -
o Mr. P. N. Jatti counsel for the applicants in all the oAs.
“Mr. Bl 2. Gayal couneel for the respondentes in all the OAs.

J. K. Kaushik, Judicial Memker.

tive Member.

(per Hon'hle Mr. J. L. Kaushik)

Applicants, namad alove, have filed tp
tae Adminiscrative Tribanals Aci, 1935, )
the Jquescion of law involved are similar in a
2ingy decided by this cumon order,

-

2ir individial D9As n-s 19 Sf

Ih2 facts and circumstance3~and

11 these cases, thus they arsa
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Ze - A question of seminal zignificancs i3 involved in these cas2s wnich

causes a sensation in the mind of the Court. Ine fasic question involved
in these cases is tnat when certain bep2fits have bean extended to the
employees i.e. litigants on the basis of a jadyamant of a Court of lavé and
the same ha3 attained finality, can the eftzct of tne said judjement be
nullifiad in pursuance with a suksequent judgemeﬁt of tne Suprama Zourt
laying down a conctrary principle of law. o

]

Je As far as the factuzl aspect of tnese casss 13 ooncernsd, cthe

indupitable facts are that all the spplicents filed tneir individual DAs

for stepping up of Eheir pay at par wich one Snri M.P.lyagi, who was

' junior to them in th2 =amz cadre and was getting more pay ~than the

'applicants. The OA3 zame t> be allowad in their favour and tney wara

fes

allowed tne benefit oFf stapping up of the pay at par with tn2ir ne:it

Junior Shri M.F.fyagi. Homber of otner swmilavly situated persons also

enjoyed similar benefits. [Ho Special Appeal was preferred agjainst tne

judgement passed in the OA filed by cne applicancs.  In some cases Review
Applications  were filed after the Jjudjysment 1in R.3wamipathan's case

referred to in para 4 below, and the 3ame came ©5 be rajectad.

4, supsequencly, che Supirzme Courc in cne cazz of Uniosn of India v.

Re.Swaminathan, Civil Appeal (o.2658/95, decided on 12.9.97, wnerein their

- Lordship neld that the pay <f an employee can be stepp-2d up anly if junior

and senicr officials belony o the sam2 cadre and the posts €Y whlcn they

"had been promoted i3 in the fame cadre, and the ancmaly ecame due to

direct application of FR 22(2), wnich 13 ncw MR 22(I)(a)(i), and if the

higher pay was recéived Ly the junicr on azcount of local officiating

promotion that does not entitled a senicr €D Jet his pay stepp2d up €O

Fwake 1t at par with the pey of nis junior.  Thersafcar, in parsuance of

‘notice vide letter dated 4.9.92 and z2lao tns crder of their refixation

the judgement of the Supreme Court, spplicancs o.l £t 2 have keen issued

ndicating that the reoovary has baen made Lrom the DIRG vide Annl A/l &

~A/1A In their respective NAz. A3 rejards otner applicanes, orders nave

bean passed for making tie vesovery as well as refizing thalr pay by
withdrawving the bznefit of th2 stepping up of pay grantad to tnem in

- pursuance with the judgement of tniz Bancn of the Iribunal. Tne cut of

date for the recovary has been fixed asz 12,9097 i.e. the judgement of the

Apex Court in R.5Waminachan'z case (supra).

5« i@ have heard cne learnad counszel fov the parties at a conaiderable

'1éngd1 and have anzcicusly considered the pleadiogs and the records of

these cases.

G. The learned counsel £or the applicanta nas submicceld tnat this gench

- \
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of tne Tribunal has already adjudicated upon tne idencical matter in the

case of Ved Prakash v. Unicn of India & Ora., 04 542007, decided on
22.10.2002 and he nas submitted that this judysment squaraly covers on all

fours, tne controversy involvad in the instant case.

7. On " the contrary, the learned counsal  for  the respondents nas
atrenuously opposed the coatencicns mada on Eenalﬁ of tne appiicants.and
has submitted that the action of tne respondents is'in.drde: and doe3 not
call for any'interfgrence by tﬁis Bench of the Tribunal. o attention
was drawn to tha very Judgement passed‘in R.3waminathan's case (Ann.k/5 in
DA 56572002) and it was sutnlLt‘“ that the applicants cannot ibe allowed to
enjoy tne benefit oSf acepping up in view of the principle of law
sursequ2ntly laid down by the Apex HLL. e attention wWas also drawn
towards Ann.R/6 €2 the 3aid DA, wherein ijarabaj Bancn of this Tribunal

as decided th= case oL FE.Venkata Ras & Anr. v. The Diipector Gensral

Dupattment 2f rDales ommunlﬁaLlung G Ors., 2002 (1) ALJ 215, relying upun
the Jdecision in case of 3Shri Vﬁj Frakasn (supra) and the Jd2parcosnc nus
gona f£or Lhe writ petition ajainst the sam2 b2rre Andma Fradasn dign
Conrt and tha operacicn of’the judgement nas keen stayad. In chis view of
the mattér, no relief 2an pe granced Lo thne applicants and the QA3 deserve

to be dismizsed with exorbitant costs.

Be We nava considerad the rival summissicna made o hwnalL of koth the
parties. Az far as facts of the case ars concerned, tney are not in
dispute. Tt is admitted position of both tne z1des tnat "all cne
applicants enjoyed th2 kangiit of stepping up of the pay at par witn Snri
M.P.Tyagi as per the orders passed in their Lespeclee cases Ly this Benun
of tne [Iriiunzl, against whizh no appeal was preferred. It is also trua
thac the stegping‘up of pay wa3 allowed on account of figner oay wnich was
admiszible to Snri MLP.Lyagi due to nis adncs sEficiation on promot 1onal

sst. Lo oub sport the controversy, we would like £> refer certain

U significant pacas of the judgecent in Ved Frakasn's case (supra) . Paras

7 to 12 are extracted a3 urnder :

"7. Ihs uueSCLun for consideration i3 wnather un the asia of the
CAped Coart's 1udgemcnt in the case f 3waminatnan, tns banétlt-ut
steppityy up of pay Jiven Lo tne applicant vide order dated 23.7.2

can b2 taken back

2. The answer to thi3’ dquestion finds place in a Full Bench
decision of this fribunal 1n the caze of P.Venkata Rao and anothar
'v. The Director General Departmznt of Telacommuniraticonsd and otners
{2002 (1) ALJ 2I5). A Division gencn of the Hydecacald Bencn Of
this Tricinal  nad refarrsd the LJllqung aestion ©o the full
Bencn: :

. TR T S T————_T
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“Wn2n an employze wno nad received cartain penefits in viaw of
filiny an origipal applicaticn in the Tribanal and either no
app2al i3 prefeirrad or appesl preferrad nas been ra2j2cced by
the Suprame 2ourt, whether the banefits acorned ©d> the
applizant <can e annulla2d by a lacer dacision of tne uuprmna
Court in a similar case."

“Ine full Bench answered tne questizn in the nejative. It was

ob3erved at para 14 of th2 vreport as under

“Aforesald decision of che Supreme Court in the cafe of
CR.Ewaminathan (supra) can apply only prospactively. The same
cannst 2 wade applicable to unsattl2 the settled issues
‘which pave beccme final betwaen tne parties. If parties are
permitted to resils from, settled 13zues wiich ‘haze bacome
£inal between them, it would 3o against judicial disciplina.
Apart from the principls of finality winich attacnes to every

lis wetween thz parties, rarties arz also Jovermed by tin2

Iy

principle of resjudicata zs enshrined in fac.ll 2f cthe Qode
of Civil Froceiure. o afires: sid pLIvision may not
stricely e applicable €o tne Trikanal, pLquulJn anal;mmJa
o resjudicata will -eLtalnly 2polv. In tne cirocunstanzes,
‘w2 have not hesication in nolding that it i3 not open €2 the
respondents to respen setclsd iss02s and claim cafund St the
amounts paid over to the applizants under tne Judgemenc nf
the Tribunal wiilch have bacoms fipal D2twsen the partles.

(empnasis supplied).b

2. In view of the full Bencn Jecision (supra), wnizh is binding
on us, it nas to k2 nzld that the respondsnts cannct tale away the

Tpeanzfit accrusd to the applicanc pursuant £o tine decision £ this
S Priiainal Jdated 22.7.22 (Ann.A/3). It i3 an admittad positiosn that

the respondsncts nad not cnallenjyed tioee dzcision <f tnls Tricanal
datzd 28.7.92 before the 3Suprem: Coart and the daciswon nad
actalnad finality metwesn tne parties. [t 13 nat opszn t2 the
respondents ©o re-open che sattled issue and make recovery of the
amoant paid to the applicant in view of tn2 judgement Sf tnis

“Pribunal.

10.  In view of tne col2ar decision of the full Pencn of this
Tricunal cited supra it 13 not necessacy for us to conswder the
matlier in gréater detail. »

1l. Zonséquently, we find merit i1 this OA and it is alliwed. Ina
recovery made vid: ordsr Ann.A/L i3 not sustainatle in law. Ine2
respondents are directed to refund the amount of Rs.24,4227- £o tha
applicant wichin 2 pericd of one aonth from  the Jdatg  of
communication of £nis order. T respondents are further diracced
to  2Xitend thw panzionary Enefits  to tne applicant  traating

"R3.7100,/- a3 tne last pay drawn Ly bun, witnin the aforssaid

peiod. Tne ramaining amount of gn2 retiral mzn2flts pursuant ©d
thiz order ke [uld to the applicarit within one month.  If tne
payment 2as  atoresaid i3 noc made witnin one montn 2of  the
comminication of thiz order, the raspondants shall oe lianle to pay
interest at the race of 10? per anmuu on th2 amsunc from th2 date
of payment of the varicnis items <f vetiral pensfit €3 tne date of
payment of the amount under tnis ordar. i

‘12, Ine applizant snall gzt o3¢ RS 2000 = from tne'respandents."

-

S




i
-5 -
Do, Az far as tne questicon of law i3 rmncenn&r, tne afiresaid jng;m;nt

i3 kased on a judya went of the Pall fench of Ln; Tritunal snd we are tound
to follow 1t in every rsspecst.  The cily nasitation is to examine tne
impact of the stay order wnlcn is passed in an idencizal case by Andnra
Pradesn High Poumt at Hydsrabad. ‘ '

10. Az far a3 the stay and incerim orders are concernsd, tﬁey are passed
in certain apecific ciroumstances sfedially fesping in view tne prima-
facie case, the halance of convenience and also tne irrepairabie injury
aind aucn orders do not clacide the legal rignt ol any of tna parties and
untiil'uniesa_the judyzment 13 reverszed or nullifizd, the same nalds goxd.
We nhave, not been ancwn anything contrary to tnis pn;pasitién. For tnat
PULLO3e, We may say that thsre 13 no stay as such ajainst thne judgemsnc >f
this ELlruual in vad Przkash's case (gQPLQ). ‘_Tnﬁs, the 1n23capable
CunPlHSLun Wuuld fna tiat tha said'judgement 3tand5’the Q_LuLlny ofitne law

at present and we waonld have no esitaclm rathzr we are kound to EJ? W

_the same.

11, wWe hazten t2 add that as par the scatemsnt of law tne doctrine of
resjudlcata very mUﬁn‘appLi="'to th# WELE Jpeticions undzr Avcicle 124 ahd
alao the DAz filed before cms lebUﬂ:l by implication sins2 the Tritundl
15 alac. exercising the pover undar Acticle 226 of the Cunﬁpltutlun oL
India. Whz principle SFf resjudicata nas oe2n luzidly explained oy tne

Hon'ble Supreame Court in the o23se Gf Asnoll wamar Srivastav v. fational

‘Tnsurance Coe Ltd. & Ora., AIR 1229 32 2046, Parz 1l & 12 are ralevant

whlﬁn are extracged a= unjw E

~ "ll It is well neizh 3=ttled that a d2ci3ion on an 13sue raised in
‘& wirlt petition ander Article 226 or Acgicle 22 of the 2onstitntion
would alss orerate a3 res judicata rmetwaen the same parties in
subsequent judicial procesdings. The only exca[Llun 13 that tne
rule of res judicata would not opzrate t> cne Jdetriment oOr
jnyaixm;nL of = furdamental vignt. A Conatitution 2eich of tnis
Court ‘had considarsd the applicacility of rle »F ras Jqdluaca 10
writ’ proceedings undsr Article JZ of the Constitution in, Daryad v.
State of U.P. (L1262) 1 3CR 574 (AIK J9al &2 L457) and Lt was neld
Chat tne xasis on wiiien the Lu1~ 23t3 15 found2d on sonsideration
of poblic puilcy and 1t is in the incerest of paklic 2t large tnat

©a finality anculd attacnh ©o the bindwny decisimn pronounced by a
Court  of compatant  jurisdiction and 1t 1s alzo 1n the. puablic
interest that individuals should not bz vensd Lwice over in tne
aam2 kind of liiigation. -

12. This was reiterated by another Constitucisn gencn of i3
court  in, Amzlgamaced Coalfields Ltd. v. Jamapada  Sabna,
Chitindwara, 1952 Suppl (L) &R OL72 (AL& Il 52 Lol3). | The
following 13 the rabio @ Pnerefore, there can pe no doubt tnat the
gznaral prinsigla of res judicata  appliss £ wric patitions f£iled
under Art.22 o Acc.226. It i3 n2ceasary Lo ampnaslse tnat the

L~
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application of tne doctrine of res juldicata to the paticions filed
undsr Art.32 dses not 1n any way impair or affect tne <ontent of
the fundamental righcs guarance2d to the citizens of India.”

Keeping in view tne aforesaid prepssiticn of Law and applyini the sam2 to
the facts of fhe present <-ase, w2 are of tne considzrad opinion that tne
impugned orders in these OAs are nit Ly doctrine of resjudicara and the

e e

‘action of the respondents is not sustainainle in law and therefore tne OAs

i

have force.

~12z. ‘Ine upshoot of tne aforesaid discussion is that all tne OAs nave
- ample substance and merit acceptance. Tne same stand allowed. The

impugned notices/ovders (Ann.A‘l & Ann.A/lA in JAs 365, 566 & 567/2002)

~and trie impugned orders at Ann.A/L in rest of the DAs are hereby quashed.
The respondents are directed to refund tne amount already recovered from

- the applicants. Tne applicants snall also be entitled to a cost, to pe
' paid Lo them by the respindants, whicn is guancified as fs.2000/- 1n each

| A N S

from the date of receipt Of a copy of this order.

.~ {A.K.BHANDARI ) : (J K KAUSHIK™
. MEMBER (A) MEMBER (J)

~case. ‘Inis order snhall be complied witn within a pericd of tnree montns -




