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OA No. 497/2003.,

CENTEAL ADMIMISTSATIVE TFIBUNAL
JATPUR BEMNCH : JAIPUR

l‘.)

(87 Nn___,!',c./:‘r(_')

Sitavram Pareek E5/0 3h. J. I. Pareek, by cas
ajged abkcout 60 years, F/o House Mo.C-23, Iri
(Rakri) presently working as Supervisor in

of the Rly. mail Sevrvice, Jaipur-6.
OA Mo EB&E/2002.

P. N. Yadav 2/2 Shri 3under Lal by caste Yadav F/o Bar
I'i Dhani, near Tanakpura Railway 3Station, aged akouk &0
yvears, precently working as a Supevrviscr in the cffice
of the Failway Mail Service, JF Division, Jaipur-6.

OA Nco.567/2002.

D. D.. &ingh S/o Shri Om Frakash by caszte Pajput, aged
about A0 yearz, vresident of 1. J. 2Aye=r EBhawan (FMS)
Bhawan Hasanpura tlear F.W.D. 0Office, precsently working
as a HEG Zuperviecr in the office of the Pailway Mail
Service Gandhi Nagar, Jaipur-15. .

Faja Ram Gupta 22 Shri Fam Chandra Gupta, Ly cazt
cupta aged about 58 years rveasident of 26, Fadha Pani
Marg, Purchitpara, Brahampuri, Jaipur presently working
asz Supervieor 0/o Failway Mail Service JF Dn. Jaipur-6.

0A No. 495/2003

Fosp Zingh &/¢ Shri Veshri Singh by cast PFajpubt aged
akout 59 years resident of E-14, Sinjlkhuﬁnl o lonyy

Fhatipura, Jaipur presently wsrking as Superviscr HSG-
‘IT, Jaipur RMS, Jaipur-6.

OB Na, S00/2002,

M. <. MéhaV'er 2,0 Zhri Gyasi Lal Mahavesr by cast
Mahaveestr, aged akcocut 57 yszare, resident of P.MN:.S, Fana
Pratap Magjgar, Jhobtwara, Jaipur-12, rpresent working in

1
the office of CE2D Jaipur C/o HEO EME JP Dn. Jaipur-1.

v
OA No.505/2003,
chri Dev Taran Eharma Ly cast

F,”c llgear Govt. Hostal, Jobner
Sub-FPecord 0Dffice,

Ghan EShyam 3Sharmz, ,
gharma aged aboutb 59 year
Poad, Phulera presently working as
Phulera.
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g, Oh Wo.506/2003,

R. <. HMathur £/o Shri Mohan Lal by <ast Mathur aged
abont 5§ years, F/o Ward 11o.15," Gikar rresently working
as S.A. (BCE) in the «ffice of the PRailway Mail
Service, 'JP' Dn. Jaipur. : '

9., OB Ho.603/2003.

S. P. 3arg &/c Shri Fanhiya Lal hy cast Garg, aged
about £8 years, - resident of Indira Colony,
Sawaimadhopur prasently- working as Head sorting (HEG—-
II1), Railway Mail Zervice, Sawaimadhopnr.

... applicants.
PP ~

| )
versus
1. Union of India, through the Secretary to the 6Gevt. of

e
India, Lepartment cf Fosts, Dak Bhawan, ansad Marg, New
Delhi.

2. Chiel Fostmaster Geneval, Pajasthan Circle, Jaipﬁr-?.

3. Sernior Suparintandent, FPailway Mail Zervice, Opp. Padio
Station, Mirja Ismail Road, Jaipnr-l. '

4. Head PFecord Office, Fa

ailway Mail fervice, Opp. Padio
Station, Mirja Ismsil PRoad, L.

Jaipur-1.

... Respondents.

Mr. F. . Jatti counssl for the applicants in all the OAs.
S Mr. H. C. 3oyal ccocunzel for the respondents in all the OAs.
CORAM . .

Hon'ble Mr. J. F. Faushilk, Judicial Membher.
Hon'ble Mr. A.’K; Bhandari, Administrative Memher.

! : ORDER:
‘ - (per Hon'ble Mr. J. I Faushik)
- ' Apglicants, named above, have Eiled their individual OAs n/s 19 of

the Administrative Trikunals Act, 1235, Th2 facts and ciroumstances and
the guestion of law involved are similar in all thes= cases, thus they are
being dezided by this oomeon order. Lo : -
Ak
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. A/lA in tneu: respactive CAs, A3 rej

Z3 o

2. A questicn of saminal significance is involved in these cases wnich
causes a sensaticn in the mind of the Court. Ine masic question involved
in these -ases i3 that W'nen cértain benefits. nave bezn extended r;o the
employees i.e. litigants on tne basis of a judgement of a G« wirt oL law and
the same has attained finalicy, can tne efiest <f tne sald Jjudgement ke
nullified in parsuance with a subsejusnt judjyament of tne u'.]}_.)l.éﬂl’a 2ouart

laying down a contrary principds of law.

3. As far as the factual aspecst of th2se cases 15 omncernad, the

_ irr:mbitable facts are that all tne applicants filed tneir individual OAs

for steppiny up 2f their pay at par with one 2nri M.P.Ty_agi, WNo was

junior to them in the same cadre and was getting more pay than the

appllt*ants. rna DOAs came Co k2 allowad in their favour and tney werea
'allow.a'l the b~n=£1t of stepping up of che pay st par with tneir next
jumor. Shri M.P.Cyagi. Namber of other similarly situated p2rsons also
en\joyed aimilar benefics. No Special Apceél was preferrad agjainst tne
jﬁdgement passed in cne DA £iled by the applicancs. in‘some Cases rRavlew
A'pplic.ati-:sns were filed afesr the ju-:kyement in R.Swarﬁinathan‘_é case

referred to in para 4 helow, and the same came €5 he rejected.

4. Supsejquencly, che Supreme 2ourt in cng case of Onion of India v.

VR.'Swaminathan, Civil Appeal Ho.265379%, decided on 12.9.97, wnerein their

- Lordsnip hald that the pay o~f an employe2 can be stepped np only if junior
and senior offlcials kelony to the same zadre and the posts o wnicn tney”
"had been promoted is in tne zame cadre, and the anzmaly bacaine due to

diract application of FR 22(2), winicn is now FR 22(I)(a)(i), and if tne

higher pay was received by the junior on azoount of Local afficiacing
prommtif-n that "do~=s ‘not entitled a senim: t2> get his pay sceppad up o
m:ke it atipar. w1tn tive pay o£ nis 1umur. Tner=afcer, in puarsnancz ok

-y

th2 judjemsnt of the Suprems Court, appliczants Ho.l to 3 have been issued

‘notice vide letter dacaed A.2.99 and also cne orcer oF theirr refixation

indicacing cnat the LE:‘Z'VG_'L‘Y nas kesn made froam the DZRS vide AnnJA/L &

[T

rds otner apyplicants, rdars nave
been passe-:lv for makiny the razovery a3 wall a3 reflxing tnheir pay by
vitndraving the benefit <f the stepping up of pay grantad to chnem in

P

‘pursuanze with the judjemsnc of tnis Bencn of the Iribunal. Tna cut Of

date for the recc’;Very nas k2en fixed as 12.2.97 il.e. the judgemenc of the

Apex Court in R.Zwaminathan's case (supra).

5.  We nave neaLd cne learned '*:»uns»al for the partizs at a sonsiderable
length and have anzcizusly c:»ns;.der:-zd the pleadings and the records ul.
these cases.

&

Tne learned counsel for the applicants has suivaicced tnat chis gench




- 4 -

of tne ITrikbunal has alpeady adjudizated wson the idencical macter in tne

case of'Ved Prakash v. nion of India 5 OQr3a., DA 51472022, Jda2cided on

-

22,10.2002 and he nas submitted chat this judjemenc squarely -overs on all

fours, tine controversy involved in the instant -case.

~

. On ctnhe ocpntrary, cthe learn2d counsel Lo che vespondent3d nas
strenicusly opposed the contencions mads on penalf of cne applicants.and
‘has zubmitted that the action ©f the réspondents i3 in oirder and Jdoes not
call for any'interfgrence by this Eench Sf cthe Iriivnal. ‘Our attention
was drawn Lo th2 very jndgemsnt passedrin R.Swaminathan's case (Ann.R/5 in
OA 565/2002) and 1t was sabmittad tpat the applicants cannot D2 allowed to
enjoy tne bzn2fit of scepping up in view of the prinziple of law
supdequently laid down by the Apex Coarct.  Qur atcentuon was also drawn

towards Ann.K,’C to the s3aid 24, wnerein Hyderatad Bznon Of this Tribunal
, T » N o

nas decided tne caze of P.venkata Ra? & Anr. v. Ine Director Generdy

Department of Telecommunications & dra., 2002 (1) ADY 215, celyind upon

the decision in case of 3ari Ved Frakasn (supra) and the dipartment nas
gona for the writ petition'againét the aam2 be2fore Andnra Pradesh High

Court and the operation of‘tne judzament ha3 been stayed. In this view of

the mattér, no relief -an re grancad to tne appliczants and the DAz deserve

to be Jdismizsed with exorbitant —o3ta.

S We have considered the rival sutmizsions made on henalf of both the
parties. A3 far as fasta of the case are sonsernsd, they are not in
dispute. It i3 admitted praition of both the z1des that "all thne
applicants enjoyed the benefit of ztepping up of the [ay at par witn Sqii
M.P.Tyagi az p2r the orders passad in their respectiVe'cases Ly this Bench
of tne Iribunal, against whicn no appeal was preferred. It is also trna2
that tha stepping up of pay was allowed on account of nigner Ca7 wnisn was
admissitle to Shri MJP.Lyagi due to nia adnoc otfiziation on Eromot LInal

post. To cut snort the controversy, we would like to refer certain

. significant paras of the judyement in Ved Prakasn'a ~ase (supra) . Paras

7 £o 12 are extracted a3 undar o

“7. Ine guestion for consideration is wn2ther on the pasis of the

CAper Zouart's judgement in the case ¢f Swaminatnan, the ren2fit of
stepping up of pay given to the applizant vide ovder dated 25.7.24,
can ke taken back ?

. The answer Co tnis’ questicn finds place in a Full Bench
decision of this Tribunal in the case of P.Venkaca Rad and anodther

v. The Director General Deparement of TP2lacommanizations3 and otners
{200z (1) ALJ 213). A Division gencn of tne dyderacad Bencn of
tnis Tricunal nad referred the following quastion to the Fall
Bencn: : '

T AT —— .




“Wnen an employse wno nad received czrtain penefits in view of
filing an <riginal application in the Trikbunal and either no
appeal is prefecred or appeal preferred nas beap rejscted by
the Jupreme 2ourt, whether the ienefits acimied €S tne
applicant can ix: annulled by a later J-'ul.:al sn o€ tne aupreme
(‘ourt in a 3imilar case.”

‘The Full Bencn answairad tne questisn in the negatue. It was

opszrvad at para 14 of tne report as unden :

"Aforesaid decision of tne Sipreme Court in the <case  of
R.Swaminatnan (supra) can apply onlyv prospactively. Tne same
cannot e made applicakblz to unsettle the sectled 1ssues
whicn have bacome Linal [etween the partizs. If part i2s are
permitted to resile from settled 13sues which ‘nave ecome
final betwesn tnem, it wculd o ajainst judicial dis:-xplme.
Apart from the principle of finality wiich attacnes to every
113 between tne parties, parties are alas Jvarnsd oy €ne
principle of rasjudicata as snsirined in Sec.ll of the Quode
of Civil Procaidare. fnoagn aforesaid provision mwmay  noc
striccly k2 applicable o tne fribanal, provision anals>ious
to- resjudicata will certainly apply.  In tne circunstancss,
‘'we have not hesicacicon in nolding that it is not open €5 thea
respond2nts to cadpen Sobclad isauss and claim refund of tne
amounts paid owver Lo che applicants under cne mdjemenc of
the fritunal winlall have pecome Linal 2tween thée parties.

(émphasis suppl ied).

9. In view of the full Rencn Jdecision (supra), wnich is binding
on s, it nas to ke nald that tne respondents cannot take away the
enzfit accrued to tne 2pplicanc parsuane €0 tne d&rision of this
Trifanal dated Z85.7,.22 (Ann.AN_). It iz an admitted poIsition tnat
tne raspondents nad not cnallienged tne decision of thls fricanal
dacad 23.7.93 before tne Supreme Court and the daciswon nad

“actainad 1:1n-‘LJLv eiweasn the pzrtieog It 13 not open to the

respondsnes to re-opan cne sectle issue and make reccvery oL the
amoine paild to the spplicant 1n view of tne judjement Oof this
Yripanal.

10. In view of the clear decision of tna2 fMill Pencn 2L this
Tribanal citéd supre it 15 not pecessary Lor us o ooasider one
maEcter in greater decail. -

1. \.,nnsequently, ‘we find merit in this OA and it is alliwed. Tne
racovery made vide crder Ann.A Ll 13 not sustalnatde 1n law. 1he

respondencs are direziced to refund tne amount oL KS.24,412 - £o tne
appllcant within a pericd of one montn from the Jdate of

commanicacion of tnis order. The resgondents are furcher QLE\.‘:C.—;-J
o extend the pensitnary keneiits ©do tne applicant  treacing
R3.7L007- a3 tne lazt pay dravun rny bhim, witnin cne atorasaid

pericd.  Ine remalning amount of tne retivzl pan2fits parsuant Co
thiz order b2 paid Lo the applicant within on2 monch. If£ tne
paynenc a3 aforesaid is not made witnin one month of  the
comgunicaticn of this order, tne respondents shall be liacle To pay
inter23c at tne racs of 10% per annum on tne amounct from cne dace
of payment oL Che various items of watiral pen=2fit £o tne data OF
mw«:ut oE tn: amouat ander this order. '

i2. J.ne appllcam: snall get r:r:-st R3.0000), /- from che respondents.
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J. As farr as the ]ne.xtlon 2f Law 1s r:f.ynt rnad, tnn afiresaid j;udgemenc
is tazed on a ju‘:hum«»nt of the Full Bencn of the fritunal and w2 are pound
£o follew it in every r:espe\. . - ‘Ine only nesitation iz to 2Zamins Ene
;i‘.mpact of the stay owder wnicit is passed in an ldenu\.al case by Andma
Pradesin High Court at Hyderabad.

.

[

10. As far as tne stay and interim orde s'ar'e concérnad, thay are passed
in certain 3pacific ciroamstances 'sp'»-:'j.ally keeping in view tne prima-

cie case, the kalance of convemen«,ce and. alac tne irrepairavle injucy
snd sucn orders do not decide the legal rx_gnc of any of tne parties and
untili'nnle 3 tne judgemenc i3 revarsed or nullifiad, the same n:lds JOoda
We have, Rot been snown anything contrary  to tnis pLO}_ZrD..;LLlun. for thnat
purpose, we may say that there 13 no stay as such ajainzst tne judyement Hf

‘this Irikbunal in Yed Frakash's caze (supLa). - Thas, the 1n»=s'~ap20le

conclusion would ke that the said judgement stands the 3crutiny of the law

at present and w2 weould nave no hesitation cactier we are iaund to Eollow

.the same.

Ll. W2 hasten to ad:i that as per tne statement of law tne doctrine of
e3judicata very mach applies to the writ peticions under Arcicle 224 and
alsc the TAs filed bafors tnis I‘rlk.nunal by implication sincz the Tribunal

iz ales exarcising the power under Article 226 of ehe Constitucion of

India. the principle of resjudicata nas been lucidly explainad py tne

Hon'tkble Supreme Court in the case of Asnok sfumar Seivastav v. Hational

'Insurance Co. Ltd. & Ors., AIR Lowd 82 204A. Para Ll & L2 arve relsvant

which are s-u'tractwd as under : .

“1l. It is well neigh settled tnat a decision on an i1ssue raised in
‘a wric patition under Avtizle 224 or Arcicle 32 of the Consticacion
would also operate as res judicata petwsen th2 3ame parcies in
, sabsequent ndicial procezdinys. The only e.-.---l.:tl 1 13 Cnat cne
rule of res judicata would ot opzrats t> che Jdetrimenc o
impalmment of a fundamental cight. A Consticution Bencn of tnis
Coart has oconsidered the a{xdi-*abili'cy of mle of res juidicata in
writ pr.o‘.e\:dmga ander Al.tlc..le 32 o€ the Constitution in, Dacyas 7.
State of UJF. (LGZ) L 3CR 574 ¢ (AIR La6l &2 1457) and 1t was neld
© that tne Lasis on wn'wn tn«-“ rule rests 13 foundsd on zonsidaracion
of paplic policy and 20 13 10 the lnterasc. of pablic at Large tnat
a finality should attacn co tne bindiny Jdecision pronsunced by a
Couct of compacsnt jurisdiction and Lt 12 also 1n the public
interest that individuals ..nuuid not be veoed twice over in tne
same kind of litigation.

- 12. This was reiterated bLy anostner Constiturion sencn OF cals
Court  in, Amalgamaced Coalfields Ltd. v. Janapada Satna,
Chnindwara, 1992 Suppl (1) SCR L7 @ {ALe Lafd ST L0L3). . fhe
C following 13 the racio : Mnersefore, tnere can D2 no Jonnt tnac th2
general principle of res jaaitaca  appliss €0 wrlt peticaons £ilad
under Arc.32 or Art.226. IC 15 neoes3ary to empnaslse tnac th2

L
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application of the dostrine of ras judicaca to the paticions filed-

und2r Art.21 does not 1n any way iampaic or affect the contant of
the fundamental rignts guarantead to the citizens of India.”

.Keepinj in view the aforesard preposition of law and applyind che same to
the facta of fhe present case, we are of tn2 considerad opinion that tne
impugned orders in these JA3 are nit by Jdoctrine of resjudicata and the
action of the respondsnts is not sustainacls in law and therefare tne DAs
have force.

12, Ine upshoot of tne aforesaid discussion is that all thne OAs nave
ample sacstance and merit a>septance. Ine same stand allowed.  Ine
impugnad notices/orders (Ann.A L & Amn.A A in DA3 G965, 556 & 567,2001)
and the impugyned orders at Ann.A‘l in rest of the JAS are nareby Juashed.

The respmndsnts are directed to refund th2 amoumt already recovered from
i

._.t'ne applicant"éﬂl.f Tne applicants snall also be entitled to a cost, to be

- paid t> them by tn2 respindents, whicn i3 quantified as Rs3.2000/- 1n 2acn

" case. This order snall be complied witn within a pericd of three months

-from thne date of receipt of a copy of this order.

'

o .
© (A.K.BHARDARL) (J R KAUSHIRY
- MEMBER (A)  MEMBER (J)




