CEN'TRAL ADMINIZTEATIVE TRIBUNAL
JAIPUR BENCH : JAIPUR

Date of Decisicon 17 QIO[T

OA No.565/2002

Sitaram Pareel &/o Sh. J. W. Fareek, by caste Pareek,
aged about 60 years, R/« House lo.0=-23, Trishna FPuri,

(Rakri) presently working as 3Supevvisor in the «ifice
of the Rly. mail Service, Jaipur-6.
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OA No.566/200
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P. M. Yadav S/o Shri Sunder Lal by ca: vadav F/o Bar
ri Thani, near Tanakpura Eailway Ztaltio aged akout 90
years, presently working as a DUpéLVlSOL in the cffice
of the Eailway Mail Zevvice, JF Division, Jaipur-o.
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D. D. Singh &/c¢ Shri Om Frakash by cazte Fajput, aged
ab-ut 60 vesrs, resident «f N. J. Avyes=r Bhawan (EMS)
Ehawan Hasanpura Wear P.W.D. Office, presgently working
as a HSG Supervisor in the office of the kailway Mail
Service Gandhi Magar, Jaipur-15.

OA No. 497/2003,

Faja Pam Gupka &/2 Shri Fam Thandra Gupta, vy cast
Gupta aged akout 35 yearz resident of 24, Fadha Fani
Marg, Furchitpara, Braham mpuri, Jaipur prezently working
as Supervizor O/c Failway Mail Service JF Dn. Jaipur-o.

OA Wo. 498/2003

poop - Singh 8/ Shri Feshri Singh by cast Fajput aged
abous 59 vears resident of BE-dd, 2inahbhoomi Colony,
Khatipura, Jaipur presently working as Superviscor H3G-
II, Jaipur RMS, Jaipur-6.

M. . Mahavser 8/o &hri Gyasi Lal Mahaveer by cast
Mahaveer, aged about 57 years, recident of P.llo.3, Fana
Pratap lagar, Jhotwara, Jaipur- 12, presently working in

the office of CBSED Jaipur <¢/o HRO FME JP Dn. Jaipur- 1.

OA No.505/2003.

3han Shyam Sharma, S, ri Dev Earan &harma by cast
charma aged akbout 5% years F/o Dear 3Sove. He gtal, Jobner
Road, Fhuleta gpresently working as sulk-Fecord OrEfice,
" Phulera.
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8. 0A Mo 80572003,

R. C. Mathor £/o Shri Mohan Lal by cast Mathur aged
akbout 58 years, E/: Ward MNo.15, Zikar pPresently working
as S.A. (BCP) in the «ffice of the Failway Mail
Service, 'JP' Dn. Jaipur. : '

)

CA [lo on02,. 2003,

S. P. Garg S5'a Zhri Uanhiya Lal Ly :astk sarqg, aged

about 58 yearsg, : resgident of Indira Colony,
S%%ﬁlmadhupUL Fresently working as Head sorting (HEG-
IIT), Railway Mail Service, Sawaimadhopur.

... applicants.

versus
(.

1. Union of India, through " the 2fec retary to the Geve., of
India, Department of Fosts, Dak Phawan, Cfaneaqd Marg, New
Delhi.

(ae]

- Chief Postmaster Seneral, Fajasthan Circle, Jaipur-7.

3. Sernicr Zupsrintendent, Failway Mail Zervice, Opp. Radis
Station, Mirja Iemail Road, Jaipur-1.

4. Head Tecord Office, Railway Mail Service, Jpp. Radio
' Station, Mirja Ismail Road, Jaipur-

Y

-«. Respondent
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Mr. P. N. Jafti zcunsel for Lhe aprlicants in all the GAs.

"Mr. N. C. Goyal counsel for the respondente in all the OAs.

CORAM

Hon'ble Mr. J. F. Faushik, Judicial Member.
Hon'ble Mr. A. F. Fhandari, Administrative Member.

-~

: ORDER :
(per Hon'hkle Mr. J. K. Kaushik)

Applicants, named above, have filed their individial OAs uss 15 3f
the Administrative Trikunala Ast, 1995, Thae facts and ciroumstances -and
the quastion of law involved are similar in all these cazes3, thus they are
bclnq dac1 dod by this common ordar. - ‘ . e
—
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2. A guasticn of seminal zignificance is invalved in these cases wnich
causes a sensation in the mind of the Court. Ine basic Jquestion involved
in these cases is tnat when certain benefics have besn extended to the
employees i.e. litigants on tne Lasiz of a dyament of a court of la{v and
the same has attained finalicy, can the effect of tne said judgement be

nulllfled in pursnance with a subsejuent judgemen of tne Supreme Court

J.aymg down a contrary principle of law.

3. As far as the factmal aspact of tneée cases 13 concernad, the
indubitable facts are that all the applicants filed tneir individual OAs
'f.or éteppim; up 2f their pay at par with one Shei M.F.Tyagi, wno was

" junior to tnem in th2 same cadre and was gettiny more pay than the

4 Qpplluants. L‘ho DAsS came to be allowsd in thelr faﬁfout;' and tney were

‘allowed thz i:senefit‘ of 3steppingy up of th2 pay at par with tneir nexc

junior Shri M.P.fyaqi. fhowmber of other w1m11anly _-,ltuat:'-»d parsons also

enjoyed asimilar ten:fits. ilo Special App2al was ;.-,.ateued against tne
judgement pass=d in tne COA filed by the applicants. In some Cases Review

Applications were filed- after the jﬂudgament mn R. Svammat_nan'*' case

referred to'in para 4 kbelow, and the same came Lo be rejected.”

4. fabsemuzncly, the Supreme 2ourt in cha caze of Union of India v.

ReSwaminatnan, Civil Appeal doo2658706, decide;] on 1203097, wnereln their

" Lordship neld that the pay £ an ampluvee can be steppad up only if junior
and senior uftl-:lalb belony to the same -~adre and the po3ts £o wiiicn they
had been promoted is in the same czdee, and the ancmaly became Jdue to
direct application of FR 22(s), wnicn 1S now n\ 22(D)(a)(i), and if cthe
monef ay was received lry the Junior on adsount of local sfficiacting
prnmol ion that d'web not enkbitled a senicr ©o Jet his pay sceppad up to
make it at par with thz pay of nis 'junicv-r. ' Thersafter, in pursuance of
tne Jadgement of the Supreme Court, spplicants .l to 2 have been issued
notice vide latter daced €.2.39 and =lso tne srcler 3E their refixation
indicacing cml: the r2 :very nas bean made From cne DIRG vide ann.a/l &
‘, A/1A in tneu. respactive OAs. As x::-.} rds otner apglicants, orders have
bheen passszd for ma}:ing' th2 recovery as weall as refizing thair pay by
w'itndrawvmg the benefit of the steppiny up 2f pay granted to them in
- pursuance with'tne Judgement of tnis B2ncn of tne Iribunmal. ‘PIne cut of
date for the r:er zovery nas feen fixzed as 12.2.237 i.2. the judgemenc Of the
Apax Court in R.uwamlnatnan czae (supra). ‘

EES . : .
5. " -We pave heard cne learned counsel far che partiza at a considerable

J.ength and have anxzciciasly c\:»nside red the pl eadlnrjs and the r&cords o;’
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of tne Tribunal has alLead1 ad]udlvaLcJ Rl tne 1iént1' szl macter in tne
case of Ved Frakash v, (nicon of India & Trs., OA 5473002, decided on

22.10.20502 and he nas auhmltted tnat €13 1nd1@menL sjuaraly covers on all

-

fours, tne controversy JnVuJV*1 in tne instant case.

7. On tthe contrary, the learnsd counsei for  the respondents nas
strenucusly cfposed the contsnclons made on banalt of tne applicants.and
has submitted that tne action of tne respondents is in ordar and do2s not
call for any interfersnce by Chis Bepch of the Trikunal. Qur attention
was dravn to the very judjemsnt passed in R.Zwaminathan's case (Ann.R/5 in
OA 565/2002) and 1t was aubmitted that the applicants cannot e allowed to
enjoy tne benefit £ 3tepping up in vizw of the principle of law
supzequently laid down ty Che Apex Coart.  Cur attentlon was also drawn

towards Amn.R/6 to the aaid O&,. wherein Hydsrabad Bencn £ this Tribunal

has ~jecidad tha case ~f F.Veikata Ras & Anr. v. Tne Direccor Genecal’

'deaLtMenL of Telecommunications & Jra., 2002 (1) ACLI 215, relying up?n
»

,tne decision in case of Shri Vad Frakaszi (supré) and the d2paromznt nas
gone for the writ petition ajalnsL the zame batore Andnra Pradesh Hign

Court and the operation of.tne judjement hasz been stayed. In tnis view of

the mactér, no relief can ke jranted to the applicants and the OA3 deserve

to be dl»mlsgcd witn exzorbitant costs.

5. We have con3idered the rival summizsionsz made on bonalf of poth the
‘partiea. As far as fasts of the case are :onceand, they are ndt in
dispute. - It is admitted poaiticn of -oth tne sides tnat ‘all tne
applicants enjoyed the benefit of stapping up Sf the fay at par witn Snri
M.FP.Tyagi as pzr the ordars pazsed in their raspactive cazes Ly this Bench
of tne Tribunzl, ajainst whicr no appeal was prefervzd. It is also te e
thac ths ste;@ingvup of pay vas alloved on account of nigner pay which w2s
Aadml ssible to Shri MJP.Cyajl due to nis adnoo SEficiation’ on promstional
post. To cut short the coniroversy, we would like Lo re ferr certain
"significant paras of tive judgsment in‘Veﬁ Praizasn's <ca22 (supra)

7 to L2 are extracted as under :

“7. Ihe question for consideracion is wnethsr on th2 pasis of the
Apax Court's judjement in the case of Swaminatnan, the benetic .of
stepping up of pay Jiven ts the applicant vide ordzr daced 25.7.94,
can be taken back ? '

&. Tne answer to this gquestion finds place in a Full Bericn
decision of this fribupal in the case of FP.Venkata rad and another

e Paras

“vv. The Director séneral [eparomint £ lT2la20dmMiNlcatlsns and Stnerd

(2002 (1) ALy 215}). A Divisicn dencn of the dyderacad genn of
this Tricunal nad referrad tne fsllowing Juestion ©o the (ull
Bencn: C '

W
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“Wnen an employe: wno nad recesived certain nenefits in view of
filiny an coriginzl application in the Trikanal and eitner no
appal is preferred or appeal preferred nas been rejacted oy
the Supreme Court, whether the anefits accrued ©o the
applicant can e annulled by a lacer dscisisn of tne Supreme
Court in a similar uase.“ o '

“The full Benbn anawerad tne questicn in the nﬁqatLVc. It was
observed at para 14 of tn2 rveport as under :. '

"Aforesaid Jdecision <f the Sapreme Court in the case  of
R.Gwaminatnan (supra) can apply cnly prospectively. Tne same
cannot e madse applicabls to unsettle the sectled L3sues
which have Iacome final batwaen tne parties. If partiss are
permitted to résile from, sectled 13sues which nave kecome
final ketween thnem, it would o ajainst judicial discipliné.
Apart from the principle <f finality which attacn2s td every

113 bewween tne parties, parcies are also givernad ny tne.

principle of resjudicats a3 enshrined in Sac.ll of tne Gode
of Civil Procedurs. mougn afsrezaid provision may not
scricely ke applicable €o the Irixinal, provision analogons
to- resjudicata will certainly apply. In tne circunstances,
'we nave not hssitation in nolding that it is not odpen £d the
respondents to respan setclad izsues and claim refund Hf the
amounts pard tver €5 tn2 applicants undsr tne judyemenc of
the [riounal Wilicn Nave becoms Flnal Latwsen Lns rarcies.

(empnasis supplied).‘

7, In view of the Full Bencn dacision (supra), wnicn is binding
onoua, 1t nas to be neld chat the respondancs cannst take away tne

" kenzsfic accrued to the applicant pursuant to tne decision of chis

Trianal dated 22.7.92 (Ann.A/Z). It is an dmxtt&’ 510100 that
thee V‘spundenta nad nat cnallenjed tne dzcision of this Trimanal
daced 22.7.952 kefoirz tne Suprame Court and che decision nad
atcainad rinality etween the parties. It 13 nat open to che
~23pondNES Lo re-opsn one setclad issue and make resovary OL th2
amount pald to the applicant in view of tne judgement oL this

“IFribunal.

10. In view of the clear Jecisi-n »f the full Bencn of thas
essacy Lor us g0 consider cthe

U

matter in gfeatcL detail.

11, ,unaequently, wa find merit in this OA and 1c i3 allowed. fIne
recovery made vide ordesr Ann.A’L 13 not sustainaikle 1n law. iIne
respondents are direccad to refund tne amcunt of R3..4,4237- to the
applicant witiin 2 pariod of one aontn  froan tne  date ot
communication of tnis order. Ihe respondents are furtner direstsd
o 2xtend the pensionary pensfits ©or tneé applicant treating
R3.7L30/- a3 the last pay drawn Ly hun, witnin the agfor2sand
perriod.  Tne remaining amount of th2 cetiral penefits parsuant o
tnis order be paid to the applicant within cne month. IE the
payment  as  aforesaid is nor made witnin cone -montn of the
wummunlcatlan of chis order, the rezpindencs snall be liaole: €O pay
interest at tie rate of 10% par zomam on th2 amount from the date
of payment of the various items of vetiral pensiit to tne date of

payment of the amount undsr his sider.

12. The applicant spall get =ost Rs.2000/- from the respandents.”

7
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S As far as tne gquasticn of law is concarned, tne afsresaid judgement
13 based 2n a judgemant of the Full gencn of the Tribunal and we are bound
to follow it in evary respsct.  Thne only: e:-u:ation ia to examine tne
impact of the stay ordsr winizn i3 passed 1n an identical case by Andhra
Pradesn Hign Court at Hyderakad. '
10.  As far as tne stay and interim ordsrs are concern2d, they are passed
in certain specific circumstances s.gedj.aliy @eping in view tne prima-
facie ~ase, the balance of convenience and als: tne irrepairable injury

and sucn ordars do not decide the lejal rignt of any »f tne parties and

untill unlesa tne julgement 13 reversad or mallified, the same nolds good.
we have, not bnen snn anything contracy €95 tnis propd ..:.I.Lluﬂ. For tnat
parpose, we may say that there is no 3tay as such aJainst the Judgement Of
t;‘nis Trilunal in Ved Prakasn's case (.3u1.»x:a). ' I‘nuy,, tha 1nescapable
conclusion would be that the said Judjement ztands the scrutiny of the law

at present mnd we wemuld nave no hesitation ratner we are bound to Lollow
 Lhie 3ame.

ll. wWe hasten to :':d:i that as geor th= statement of law tne doctrine of
rasjudicata very masn applies Lo tn‘. writ patitions under Avcicle 229 and
also the DAz filed rKafice this fr,ltJIJn.;l by Jtmpll.:;u.on smnce the Tribunal
18 also. zrercising the power under Article 226 of the Constitution of
India. In2 prinziple of resjudicata nas een luczidly explained Ly the

Hon'hle Supreme Court in the <case of 4305k fumar Srivastav v. National

Insurance 2o. Ltde & Or3a., AIR la03 2 2044, Para Ll & 12 are relevant

which are extracted as under :

“lio It is well neigh 32ttlad tnat a decisicn on an 13sue’ raisédin
‘a writ petition dnder Articls 226 or Artgicle 22 of cine Cunstiturion
would alsos opsrate a3 res judicats reztwe2n ths same parties in
subgejuent ndicial proceadingz. The only '._At.e[tlun 13 that tne
rule of res judicata would not oparate t> the detriment of
impzirment of a fundamental rignt. A Constitation B2ncn Of tnis
Court has oonaidercd the applicanility uf' rule of ras jqu(.ata 10
writ pr-::cer_JmJa nnder En:tl-“J e 22 of the Constitution in, Daryao v.
State of U.P. (L32) L 3CR 574 @ (AIR l-n-.l 32 1457) and 1t was neld
that tne rasis on wnicn the vule rests 13 foundsd on consideration
of pablic policy and 1t i3 in the interzst, of puklic at large tnat
- a £1n311ty suould actamn €0 chne bindiny decisitn pronmanced by a
Court’ 9f ocompatent jurisdiction and it is ‘alsc 1n the public
inter:st that individuals should not ke vaxed twice over in tne
same kind of litigation. o

12. This was rteiterated by anotner Constitucion sSench of Ltnis
Coart in, Amaljemaced Coalfields Ltd.  v. Janapada Sakna,
Cnnindwara, 1262 Sappl (1) SR OLVZ o (AIR 1264 &2 LOL3). . Ihe
following 15 the rotio @ I[nerefore, tnere can p2 no doaot cnat the
qaneral principle of res julicata  applies to woae pétltions filed
under Art.22 or Art. 2.6, It i3 necessary to empnaslse tnat the

L~
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applicat:ibn of the doctrine of ras judicata to the patitions filed
under Art.32 does not 1n any way lmpair oo affect the content ot
tne furdamental rigncs guarancead to the cicizens of India."

-

{eeping in view the aforesaid preposition of law an:lf applying the same to

.the facts of fhe present case, we are of tne considerad opinion that the

impugned orders in these TA3 are nit Ly dactrine of resjudicata and the
‘action of the respondents is not sustainable in law and therefore tn2 DAs

-have force.

~lz.  Tne upshoot of tne a;li-xeéaid discussion is that all the OAé nave

- ample sukstance and merit acceptance. The same stand allowed. Ine

| :-'irﬁpugned hoti-:es,/orders (Ann.a/1 & Ann.A1A in JAs 565, 566 & 567/2002)
'Lan'd' tne impugned orders at Ann.A/l in rest of the OAs are naraby quashed.

‘I‘hé_ respondents are directed to refund tne amsunt already recivered from

- Cne applicants. ‘Ine applicants snall also be entitled to a cost, to pe
. paid to them by the respondents, which is quancified as ®s.2000/- 1n eacn
S _‘:“:_'cv"::ase. This order znall be complizd witn wicnin a period of three montns

i ...from the date of reseipt of a copy Of this order.

 (A.K.BHANDARI) . > (J.K.KAUSHIKT ™
MEMBER (A) ' MEMBER (J)




