Y

Ill THE CEMTRAL ADMIWISTRATIVE TRIBUNAL, JAITUR EENCH
JAIPUR

Date nof decisicn: 6.02.2004

OB Nz .d95 /2003
Mahaveer Frasad Meena &/o Shri Saitana Ram Meena aged
about 4% years, MCF under Dy. CME (Diesel), Phnlera, r/a
307 A Railway Coleny, Near Shiv Mandir, Behind FRamleela
Stage, Phulera.
.. Applicant
VERSUS
1. Union c¢of India through General Manager, MNorth-
Western Railway, Hazanpura Pcad, Opposite Railway
Hospital, Jaipur.
2. Divisional Railway Manager, Morth-Western
Railway, Fower House Poad, Jaipnr.
.. Respondents
Mr.Nand Fishore, Counsel for the applicant

Mr. Anupam Agarwal, Counsel for the respondents

CORAM:

Hoen'ble Mr. M.L.Chauhan, Member (Judicial)

Hon'ble Mr.A.K.Bhandari, Memker (Administrative)

Per Hon'ble Mr. M.L.Chanhan.

The applicant has filed this 922 thereky praving
for the following reliefs :-

"i) It iz prayed that the entire record pertaining to
the <case may kindly bke =alled and after
examinaticn of the same, respondents may bhe
directed to declare the resulte of writfen test
held on 22.45.2002 (2’1). The nectificaticn dated

14,353,200 (A,%) may be declared nnll and void may
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be quashed.
ii) The respondents may be directed to amend modify

the notification dated 1.1G.2007 (A7) to the
extent that the cut of date of age of 15 years be
determined as per earlier hotification dated
21.1.2002 (A/1).

iii) Any other directicns and orderé which is deems
proper in the fécfs and circumstances of the case

may kindly ke allowed to the applicanﬁ."

2. The facts of the case a?e that the applicant a:
< the relevént time Qas working astlectrical Fitter in the
pay srcale of Re. 4500-7000, The regpondents issued a
notification dated 21.01.7007 (Ann.Al) for filling up 25%
intermédiate quota vacanciesg of Diesel ‘Chargeman
(Electrical) pay scale Ps. 5000-8000 and the. eligible
randidate were‘ requiredr te give their applications
provided they fulfil the conditicn mentioned therein.
Becaunse of certain administrative reasons, the said
.notification was caﬁcelled and anscther notifisaticn was
again issued on 1.2.03 (Ann.A2). One of the cendition in
the said notification was that the age of the employee
shonld not be more than 45 yéars (conditicn Mo.3). The
applicant applied for fhe post and he was considered
eligihle, . as =an bLe seen frem letter dated 14.5.03
(Ann.A3) wherein the ﬁame ot the applicant has beén shown
at S1.No.l. The respoﬁdénts fived the date of the written

test o~n 22.6.03 vide letter dated 30G.5.03 (Ann.24). The
applicant appeared in the said written test. The

respondents, instead of declaring the vresult of the

written test held on Z2.6.03, issued letter dated 14.3.03

whereby the earlier nokifications were cancelled due to

@v
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administrative reasons. A copy ~f the said letter dated
i4.9.03 has been placed on record as Ann.AS. Thereafter
the applicant represented the wcase to the rezrcndents for
declaring the result of the tést held on Z2Z.6.02. The case
of .the applicant was also fepresented through the
Azgociation. However, the respeondents issued notification
dated 1.9%.2003% (Ann.A7) for filiing one pogk of Diesel
Charéeman (Eleétrical) after rancellation of all earlier
nofificatians vide Ann.A5. In the said notificaticsn person
who aré not akbove 45 years ~f age as on 15.10.02 have beeh
made eligikle. It'is on these facts that'the afplidant has

filed this OA thereby praying for the afcresgaid reliefs.

3. Notice of this applciaticn was given to the
respondents. The resprondents have filed reply, In the
reply, it has bkeen stated that as per notification dated
4.2.0% (Ann.2A2) the applicant was not eligible as he has
crosged the age ~f & yearé as on 12.1,02 knut hecaunse of
earlier notification dated 21.,1.02, thevrefefence of which
was given in the notification Ann.A2, the name of the
applicant was found place in the eligibility lisﬁ dated
14.5.03, It is fﬁrther' stated that bhecause of certain
administrative reaséns, the' réspondents cancelled the
selection vide letter dated 11.3.03 (Ann.AS). It is
further pleaded ﬁhat it is the rrer-gative o<f the
answering respcndents ko make selestion or nct for which
ne grievance. can be 'raised‘ hy the applicant. Even
ctherwise alsa, the Apéx Court has time and again held
that an applicant despite his selecticn has.ho right to 59
appcinted as such. The administratinsn has every right to
conduct the selectisn or cancel the same far valid

administrative reassns. It is further =stated that mere
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representaticn to Asscciation dses not give any right to
.the applicant especially under the circumstances when the
selection itself stood cancelled for valid administrative

reasons. The respondents have alsz stated that the

\

impugned notification dated 1.9.2003 is a fresh

notification and as such there was no reason to mention
the reference of earlier notifications (Ann.Al and AZ)
which stnnd alreadv cancelled vide notification Ann.A5. It
is the prerogative of the administration to fill up the
posts lying vacant with them. The applicant has failed to
demonstrate as to how these varcancies were pertaining to
the year. 1323-2000. Bare perusal of the notification would
show that the applicant was not eligible on the cut off
date as he has cross=2d fhe upper age limit especially
under the circumstances when as per his own averment there
is no provision with regard to age relaxation. Thus the
allegation with regard to wilful/intentional debarment of

the applicant is without any basis.

4. The appiicant' has alsc filed rejoinder thereby
reiterating the stand taken in the OA. It 1is further
averred that the vacancy was for fhe year 2z2o)id-2001 as
such prospective candidates on cut off -date when the
vacancies were required to bhe filled as per notification
Ann.Al, the age limit if any will have to be considered
for the relevant periocd. It is further stated that scme
persons - whe had not completed 2 years of service as per
condition MNo.2 of the =aid notification dated 21.1.2004
(Ann.Al) were made-eligible.wrongly and subsequently when
the respondents came to know that these candidates could

not found place in the select list, the entire selection

was cancelled, in order to Tfavour them and made them
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eligible.

5. We have heard the learned counsel for the parties

and gzne thrcugh the material placed on reccrd.

5.1 The main grievance of the applicant in this 0B is

that once he was held eligible for the post of Diesel

~Chargeman (Electrical) pursuant o notification dated

4.2.0% (Ann.A2) and vide Ann.A3 where his name find
men:ioh at SL.No.2 and a wfitteﬁ test wae alsn conducted
on 22.A.02, it was not permissible for the respondents to
withhold the result cof the written test and caﬁcel the
earlier neotification, as  was done vide letter dated
14.2.03 (2nn.A5) and to isesue fresh notificatisn viée

impugned notification dated 1.%.0% (Ann.A7) for the same

post. Thus, according to the applicant, direction may be

v}

igszued to the respcndents ke Aeclare the result of th
written test held sn 22.5.02 after quashing the
notificatien dated 14.8.03 (Ann;AS) wheréby earlier
notificaticns for filling up the pest was cancelled, as
can he seen from praver Wo, i), Further case of the

aprlicant ie that the respondents may ke Adirected to

amend/mofidy the notificatieon Jdated 1.10.2002 to the

2utent that ont off date of age of 15 years be determined
as per earlier nokificatioa dated Z1.1.02. We are of the
view that the relief as praved by the applicant‘cannot be
aranted to him. It has been legally settled that
eligibility for filling up the past has to be seen when
the selecticn to the post is made or in terms of

notification if there are no such stipulation regarding

eligibility for the post teo which the appointment is to be

made. From the facts as stated ahove, it can be seen that

for the first time notification dated 21.2.02 was issued
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for filling one past «f Diesel Chargeman (Electrical) and

as per coanditicn Me.2. the candidate whe has crossed the

O

upper age limit of 45 years were held not eligible fror tﬁe
said pnst, as per this notification. Admittedly, no effect
was given teo this natification. Zubsequently, ancther
notification dated 1.3.03 (Ann.Al) was issued. This was a
fresh notification stipulating all the conditions as was
mentioned in the earlier notification, thongh reference of
earlier notification was alse made. In this notificaticn

Adated 4.2.02 (Ann.AZ) the same condition vic. candidate

ghculd not have crossed the upper aged limit cof 45 years

was also menticned. It was further mentioned in the g3aid
notification. that the application sheould be submitted
through their senior subordinate upte - 19,2,2003,
Admittedly, on that dJdate the applicant was over age. In
case the applicant was aggrieved of the condition N2.2 of
the notificafian Ann.A2, he should have challenged the
gaid natification immediately thereafter. It is no Adoubt
true thaf when the eligibility list was prepared by the
department for the purpnse of selection to the poat of
Diesel cChargeman (Electrical), the name of the applicaat
was shewn at 21.He.l vide nebificaticn dated 14.5.02
(Ann.A2). The respondents have taken a specific stand that
his name was wrongly included in this eligibility list
taking into cbnsideration the notificétion dated 21.1.0C

and he was allowed tc appear in the written examinatien

which was held on 22.46,.2003. We see no infirmity in the
action cf' the fespondents, if the result nof s=such
examination'was not declared and the applicant cannot be
given Lenefit of errcnesus inclusicn of his name in the
eligibility list Ann.AZ wheh'admittedly he was over aqge as

on 4.Z2.03, when the vacancy was notified which stipulates
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tne ~nnditinn that the candidate shcnld not be more than

45 vyears of age (Ann.A2). Thus, the actien of the
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resprndente in cancelling the earlier nectifications vi
ﬁotification dated 14.%.0Z (Ann.AS5) cannct he faulted.
Thus, nc mandamus can be issued to the respondents to
declare the result of the written test.held on 2I2.5,03
pursuant tec netification dated 4.32.02 (2nn.A2) espacially
when the applicant was cver age and there is no provision
regarding relevation ~f the age. We are alena <f the view
that nctification dated 1.2.03 (Ann.AZ) is independent to
the natification dated 21.1.02 (Ann.2Al) and cannot ke =said
tc have hkeen issued in continuaticn of the earlier
notification, incqrpsrating a specific condition regarding
age limit which was chkvisusly in the earlier notification.
We are further «f the view that it is the prerogative of
the respeondents either teo fill or not to £ill the post and
nz directicn can he given that the paste which are lying
vacant should he filled, more particularly, when the
aprlicant has not heen selected sc far and written test
held pursuant £o the notification 2Ann.A2 stoed already
cancelled. Thu=z, relief Nec.i) as prayed by the applicant
cannot be granted..

.2 Az regards relief Nn.ii) that the respcondents may

1

ke directed to amend,/mcdify the notification  dated
1.10.20032 (Ann.A7) to the extent that the cut off date of
age «~f 45 vears ke determined as rper earlier notification
dated 21.1.2002 (Ann.3l) cannct alse ke accepted. As
already stated abave, the eligibility has to ke seen at
the time aof selectizn «f a candidate »r as per the
conditicns notified in the netification vide which the
post has been advertised. The person who is not eligible

as per notification cannct he made eligible on the basis

%
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cf earlier notification which stocd already cancelled.
Thus, thé alternative prayer/prayer HNo.ii) «of the
appliéant cann>t be granted more particulafly when the
applicant has .failed tn show that there is a provisinn
regarding rélaxation nf age and the respondents have
failed to .exercise such power. Fgrther, the 3pp1icant
cannot  bhe permittea te say that the cut off age of 45

years to be Adetermined as per- nctification dated 1.1.2002
P ,

(Ann.Al) Q:ihe'haS'waived hie right by appearing in the

written test pursuant *to netificationd dated 4.2.02

(Ann.22) thereby accepting the eligibility <criteria

regarding har of age,(though he was nver age and wrongly

n2rmitted to appear in the written testg

G. In view of what has bhkeen stated abnve, the
present 03 is devcid of merit and, therefore, dismissed

with no order as to costs.

.\ "3\J

(B.¥ . BHANDART) (M.L.C

HEN)

Member (A) Member (J)



