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OA Wn,d67,/2002,

Basir Mchd. 3/ Iadar BEux by cast Maslim, aged akeont 52 vyears,
recident of 110, Suthash Telony, Shastri Uagar, Jaipur presently
working az Supervisor (LS3) Jaipor FMS.

DA o, 465,/2003.,

llaré;ttém Singh 3¢ chri Lal Singh by cast Fajput, aged about 59

years, regident of 2¢0, Uniara Fao-Fa Pasta, Jaipur-1, rresently.

working as SA (BCP) in the office of the Railway Mail Service
'JP' Dn. Jaipur. : ~

CA 1o d62 /2003,

7

'B. 3. Sinsinwa 5o Shri Gyasi Pamji by cast Jat, aged about 59

years, resident of FL-C-22, I'rishnapuri, Hatwara PRoad, Jaipur
presently working as Head Farcel Eranch in the office of the
R.M.S. Jp. Dn. Jaipur. '

OB e, 86,2003,

COR. L Vijay 3> Shri Muh:m Lal by cast Vijay aged akout S5 years,

rezident of 21, Govind lagar, Jaipuar, presently working az SA
(BECR) in the office of the Speed Posh, Jaipur-6. '

J. F. Charma &0 chri Frabhu Lal Sharma by cast Sharma, aged '

al=ut 59 years, resident of F. 112.2, Pana Fratap lagar, Jhotvara,
Jaipur-12, presently working as Snpervisor in the office of the
Pa11way Mail Sstrvice Jaipur-6.

O Lo, 28 /2003,

’

R. 8. Zhekhawat 3,'c Chri Peer Dam Zingh hy cast Pajpuk, aged

about B9 years, resident of F. lio. 21,, Gordhanwari, Phatipura

Foad, Jhotwara, Jaipur-1Z, presently werking as a BCR HSG-II in
the cffice of the Failway Mail Zervice, Jaipur.

OB Mo.521/2003.,

Ishwar Lal 3= Shri Uarsi Lal by cast Parwa, agjed abmt 56 years,
resident of 127, Ayadonpura 20, Feet Foad, Mahesh tlar:ar, Jaipur
working as BCR (33) 0, 23FPM Jp Dn. Jalr-nr.

OB Wo 522 /2003,

R. F. Shukla 5/ Shri Fatha cChand Ly ast Shukla agM akwut 56
years, resident of Muhe Jla—”hukyawae C/-HEF.O. P.MW.S. JP Dn.
Jaipuripresently working as Mail Agent, Jaipur office of the Head
Reccrd Officer Jp Dn. Jaipur-1l.

... applicants. -

"



versus

l. Unien of 1India throught he Gecretary to the Gewk. of India
Department of Pogts, Dak Bhawan, Zansad Marg, Hew Delhi.

2. Chief Pastmaster General, Rajasthan Circle, Jaipur-7.
3. Seninr Supdt. Railway Mail Service 'JP! Dn; Jaipur.
4. Head Pecord DEficer, Failway Mgil Service 'JP' Dn. Jaipur.
~ -+« Respondents.
Mr. P. N. Jatti coungel feor the applicants in all the JAs.

- Mr. N. C. Goval counsel for the respondents in all the OAs.
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Hon'ble Mr. J. K. Kaushilk, Judicial Member.
Hon'ble Mr. M. K. Misra, Administrative Member.

e meimes - :O R D E R PR e e e
(per Hon'ble Mr. J. K. Kaushik)

Applicants, named akcve, have filed their 'individual <OAs
u/s 19 of the BAdministrative Trikunals Act, 1985. The facts and
circumstances and the guestizn of law invelved are similar in all

these ~asea, thus they are beiny decided Ly this common order.

2. A guesticn of seminal eignificance is involved in thessz
cases which causes a sensaticn in the mind of the Court. The basic
question involved in these cases is that when certain Lenefits have
been evtended to the emplcyées i.e. litigants on the basis of a
judgement of a Court of law and the same has attained finality, can
the effect of the =aid judjyement ke nullified in pursuance with a
sﬁbsequent judgement of bthe Supreme Conrt laying dcwn a contrary

\

_principle of law. _ _ . o o

3. As far as the factual aspect of thése cagses is concerned,
the indubitable facts are that all the applicants filed their
individual OAs for stepping up of their pay at par with one Shri M.
.P. Tyaqi, who was junicr to tEhem in the same <adre and was getlting
more pav than the'applicants. The OAs came ko be allowed in their-
favour and they were all-wed the Lenefik of stegpdng ng of the pay at

par with their next Jjunior 3hri M.P. Tyagi. NMumber of other



similarly situated persons ales enjoyed similar benefits. Mo Special
Appeal was prefertred agqainst the judjement: passed in the OA filed by
the applicants. 1In scme cases Peview Applications were filed after
the Jjudgement in F. Swaminathan's cage referred to in para 4 kelow,

and the came came Lo be rejected.

4. Zubsecuently, the Supreme Court in the case of Union of

India ve. R. Swaminathan, 2ivil B2ppeal Nﬁ.ahﬁ“/Ur decided on

12.09.%97, wherein their. Lordship held tha: the pay «f an employee can
be stepped up only if junicr and senicr officiale belony to the same
cadre and the posts to which they had been promoted is in the same

cadre, and the ancmaly became due to direct application of PR 22(c),

~_which is now FR Z2(I) (a) (i), and if the higher pay was received by

the junicr on azcount of local officiating promotion that does not
entitled a cenicr to get hle ray stepped up to make it at par with
the pay of his junior. Thereafter, in pursuanze of the judgementlof
the Supreme Court applicants were issued nctice vide letter dated
6.0.99 and alac the.order of their refization and the recovery dated
11.0%2, 2005 at Annevure A-1 in their'respective TAs. ‘These covder have
Leen passed for making the reccovery as well as refixing their pay by
withdrawing the hkenefit of the sterping up of pay granted to them in
pursuance with the Jjudgements of this Bench of the Tribunal in cases
filed by them. the mut of date'for the recbvery has Leen fixed as
12.9.97 i.e. the judgement of the Apex Court in F. Swaminathan's case

(supra). :

5. ; We have heard the learned comsel for the parties at a
ws iderable length_and have anzcizusly oonsidered the pleadings and

the records nf thece cases.

6. The learned counsel for the applizante has submitted that
this Bench of the Trikunal has already adjudicated wupon the identical

-matter in the rcase of Ved Prakash ve., Unicn of India & Ore., 0OA

53,/2002, decided eon IIZ,10.2002 and alsc  ancther judgement  dt.

27.2.2004 din TA oo 565200 3ita Pam Pareek ¢ Ora. vs. Union of

India & Ors., where cne of us (Mr. J. F. Faunshik) was a party and he

has sukmitted that these judgements aquarely covers on all fours, the

controversy involved in the instant ~ase.

7. .. . On the conktrary, the learned counsel for the respondents
has stréhuously crposed the contenticns wade on brhalf of the
applicanfs and has sukmit:ked that the acticn of the‘réepqndents is in

‘w~wr(\-wordermandwdoes not- ~all. for any interference by this Pench of the

-
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Tribunal. ~Qur attenticn was Arawn to the very judjyement pasesed in R.
Swaminathan's cace and it was submikked that the applicants cannot be
allowed to enjoy the benefit of steppingy up in view of the principle
of law subsequently laid down Ly the Apex Comrk. Tur attention was
also drawn to ancther case, wherein Hyderabad Penchof this Tribunal

has decided the raze of P. Venkata Fao & Anr. v. The Director General

Department of Teleccmminications & Jre., 2002 (1) ATI 215, relying

upon the decisizn in case of Shri Vel Frakash (supra) and the
department has gcne for the writ petition against fhe same before
Andhra Pradesh High Jourk and the cperaticn of the judgement has been
stayed. The learned counsel for the respondents has also cited
following three more Judgements in support of the defence on behalf

of respondents.

© (i) “ StAEse~af Maharastra va. Dijambar (1995) 47 333 &83.

(ii) State of Earnataka and ‘thers vs. G, Happa & ors. 2002
322 (L&3) 527. o
(iii) Bhanwar Lal ve. Union of India, 03 No. 5002002 passed

on dt. .12.2005 by Jaipur Bench of CAT."

He has eubmitted these judgements were not brought to the
notice of this Bench while paseing orders =ited abive ky the learned
counsel. for the applicant. In this view of the matter, no relief can
he qranted to the applicantz and the OAs deserve to be dismissed with

evorbitant costs.

8. We have oonsidered the rival submiszicns made on behalf
nf knth the parties. Az far as facts of the case are concerned, they
are not in dispute. It is admitked posikion of Lwth the sides that
"all’the applicants enjoyed the kenefit of stepping up of the pay at
par with Shri M. P. Tyaqi as per the orders passed in their
respective cazes by thiz Bench of the Tribunal, against which no
appeal was preferred. It is als> true that the skepping up of pay
was allewed on account of higher pay which was admissible to Shri M.
P. Tyagi due to his ad hoc officiation on promational post. To cut
short the controversy, we would like to refer certain significant
parés nf the judgement in Ved Prakash's case (supra)- Faras 7 to 12

are extracted as under :

"7. The question for consideraticon is whether cn the hasis of
the Apex Court's Jjudgement in the case of Swaminathan, the
benefit of stepping up »f pay given to the appllcnnf vide

order Jdated 25.7.7d, can he taken take 7

8. The answer Lo this mestion finds place in a Full Bench

. v s = -
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decigion of this Trikunal in the case of P. Venkakta Fas and

anzther V. The Director General Department of

Telecomminications and cothers (2002 (1) ATT 21%). A Divisicn
Pench of the Hyderalkad Pench of this Trilmnal had referred the
follcwing questicn to the Full Bench :

""When an emplcoyee who had received certain hkenefits in
view of filing an original applicaticn in theTrilwnal and
either no appeal is preferred or appeal preferred has kbeen
rejected by the Supreme Court, whether the Lenefits
accried to the applicant can be annulled Ly a later
decigicn of the Snprems Court in a similar case.”

The Full Rench answared the .mestiosn in the nejative. It was
cheserved at Pava 14 of the repsrt as under :

"Aforesaid decisicn of the Zupreme Court in the case of

R. Swaminathan (supra) can apply only prospectively. The .

same cannot ke made arplicable to unsettle the sekbled
issues which have beccme final Letween the parties. If
parties are permitted to resile frem sethled issues which
have beczm2 final Lketween them, it wculd g2 ajainst
judicial  discipline. Apart from the principle of
finality which ataches Lo every lis hbetween the parties,
parties are also governed by the principle of resjudicate

- o= g censhirined in fec.ll Af the Code of Civil Procedure.

- Theugh aforesaid provision may not strictly ke applicakle
to the Tribtunal, provision analogons to resjudicata will
certainly apply. In the circumstances, we have not
nesitaticn in holding that ik is not open ko the
respondents £o recpen sekbtled issues and claim refund of

the am-unts paid over to the applicants under the

TJudgement ~f the Trikunal which have beccome final between
the parties." '

(emphasis supplied).

2. In view of the Full Pench decisicn(supra), which is kinding
on ues, it has to be held that the vrespondents cannot take away
the heonefit accrued to the applicant pursuant to the decision
nf this Tritunal dated 22.7.92 (Ann.A/?). It is an admitted
position that the respondent: had not challenged the decision
of this Trikianal dated 13.7.92 bhefore the Supreme Ceourt and

th2 decision had attained finality lketween the parties. It is
-.-nnt -open’ to the respondants bo re-open the settled issne and

make reccvery of the amy>mnt paid teo the applicant in view of
the judgement of this Tribunal.

10. In view of the clear decizizn of the Full Bench of this
Tribunal cited =upra it is not necessary for us to consider
the matter in greater detail.

11. Censesuently, we find merit in this OA and it iz allowed.
The recovery made vide order Ann.2l is ncot sustainable in
law. The respondonta are directed ko wvefund tha ammunt of
Re.2d,42% - to the applicant within a perind of one month from
the date o»f comminicaticn of this order. The respondents are
further Adirected tc erxtend the pensicnary hkenefits to the
applicant treating PRs.7100'- as the last pay drawn by him,

—
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within the aforesaid pericd. The remainingy amcunt of th
retiral henefits pursuant to this «order ke paid to th
apnlicant within one month. If Lthe payment as aforesaid is
nct made within one month of the cemmunication of this order,
the respondents chall ke liable to pay interest at the rate-of
10% per annum on the amount from the date of payment of the
saricus items of rekiral benefit to the date of paymeat of the
amount under this crder. .

O O

,,,,,

The agplicant  shall get  cost Pe.2000-  firom the

1z.
respondents.”
QT 7 7 7T TRAg far as the duesticn of law is wéncerned, the aforesaid

judgemeht'is based on a juljyement of theFull Pench of the Tribunal
and we are teund to follow it in every respect. The only hesitaticn

is to examine the impact of the stay <idsr which is passed in an

identical cage by Andhra Pradesh High Court at Hyderakad.

10. As far as thz stay ard interim orders are concerned, they
are passad in certain srecific circumstances specially keepin ia
view the prima facie case, the lalance »f convenience and alsa the
irfegairable'injury and such crders do not decids ihe lejal right of
any of the parties and untili unlesgs the'judgement iz reversed or
nullifiad, the sams holds god. We have not heen sghcown anythng
conkry to this preoposition.  For that purposs, we may say that there
iz no stay as such ajainst the judgement of this Tribunal in Ved
‘Prakash's caze (supra). Thue, the inescapable =cnclasien waald ke
that the =said judjyement =iiands th: scrutiny of the law at present and

we wonild have no hesitaticn rather we are lbound to follow the zame.

11. Mow  we would evamine the matter by taking iﬁto
consideration the three jﬁdgements mentizned in Para 7 alk<ve, which
are said to have nct been showr):; ak the time of judjement in cases
cited on behalf ~f applicant. As far as the case of Digamber (supra)
is ceoncerned, the Supreme Court was  examining jits‘ powers  under
Article 126 and 142, ~The cases which were filed befire the High
Courfs ware anbsequent matters and are distingiishable €& the facts
«f the cages hefore us. Thus the ratic 1laid d-wn in that c-ase has no
application to the inatant cacges. ‘

As regards the other cases e. G. Halappa and Bamvar

i
t&i,mQé-are nok iersuaﬂéﬁ as fb in what manner, they su;port the
conténtians of the respcndents. They are also distiaguishable zon
factz. We have thus na reason b take a different view than the »ne
raken ky this Bench of the Trilunal.




extracted as under :

-7 =
12, We hasten to add that as per the statement of law the
doctrine of reejudicate very mmch applied to the writ petiticns under
Article 226 and  alac the OAs filed kefire this Trikunal by
implication since the Tribunal is alsc exercising the power under
Article 226 of the Constitution of India. The gprinciple of
resjudicata has been lucidly explained by the Hon'ble Supreme Tourt

in the cge of Ashok I'umar Srivastav v. IHakticnal Insurance To. Ltd. &

Crs., -AIR 12928 3T Z0dé, Fara 11 & 12 are relevant which are

"11. It is well heigh settled that a decision on an
iseve raised in a writ petition under Arkticle 226 or
Article 22 of the Constitution would also sperate as res
judicata ketween the came parties in subeement judicial
proceedings.  The only excepticon is that the rule of res
judicata wonld not operate to the detriment o1 impairment
of a fundamental right. A Constitution Benchof this
Court has congidered the applicability of rule of res
judicata in Writ proceedings under Article 32 of the
Censtitution in, Daryao v. State of TP, (12€2) 1 &R 574
: (AIR 1%¢1 3T 1457) and it waz held that the hasis on
which the rule rests iz founded con considerationof public
pelicy and it is in the interest of puklic at large that
a finality should attach teo the binding decisicn
proncuced by a Cwmart of competent jurisdiction and it is
also in the public interest that individuals shcould not
ke vered twice over in the same kind of litigation.

12. This was reitereated by ancther Constituticn Pench
Cof this Comrt, in Amalgamated Coalfields Ltd. V. Janapada
" Sabna, Chhindwara, 1922 Suppl (1) 3°R 172 : (AIR 1964 302
1012). The following is the ratio : Therefore, there can
e no dmbt that the general principle of res Jjudicata

applied to writ petiticns filed under Art. 22 or Art. 226,

It is necessary to emphasise that the applircation of the
Aoctrine of res judicata to the petitions filed under

Art.22 does not in any way impair or affect the content

of the fundamental rights guaranteed tco the citizens of

India."

Feeping in view the aforesaid prepositioncof law and applying the same
tn the facts of the prescent case, we are of the considered cpinicn
that the impugned orders in these OAz are hit by doctrine of
rezjudicata and the action of the respondents is not sustainable in

law and, therefcre, the OBz have force.

1z, The upshoct of the aforesaid Jdiscussion iz that all the

OBs have .ample substance and merit acceptance. The same stand

allcwed. The impuagned crders dt. 11.02,.2003 to the <A Moz, 487,402 t¢
4¢5 /02, 486,03 ko 488/03) £21,0% and 521,702 are hereky -uashed. The
respondents are directed o .refund the amcunt, if any, already
reccvered from the aggdicanté in pursuance with Lhe impugned ovrders.

The applicantz shall also be entitled 3 a cosk, to ke paid to them

Ity the respondents, which is quantified as Be. - in each case.
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- This order shall ke complied with within a pericd of three months
frem the date of receiph ~f a =opy of thiz crder. ‘

SN gy o

/(M.K. MISFA) (J. E. EAUSHIK) L T

MEMRJER (A) MEMRER (J)



