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CENTRAL ADMINISTRATIVE TRIBUNAL

JAIPUR BENCH.

0.A.N0.462/2003 Decided on : March 28, 2005.

CORAM : HON'BLE MR.KULDIP SINGH, VICE CHAIRMAN &
HON'BLE MR.A.K.BHANDARI,MEMBER (ADM.).

Kalu Ram S/o Late Shri Madanlal ji Agarwal, Aged about 59 years,
Working as Personal Assistant Grade II with the Chief Medical
Superintendent, Railway Hospital,N.W. Railway,Ajmer, R/o 1 Ch. 2,
Dholabhata Housing Board Colony, Ajmer (Rajasthan).

Applicant

By : Mr.H.S.Chaudhary, Advocate.
Versus
1.Union of India through General Manager, North Western Railway,

Jaipur.

2. Divisional Railway Manager, Ajmer Division, North Western Railway,
Ajmer. )

3. Senior Divisional Personnel Officer, Ajmer Division, North Western
Railway, Ajmer. _
Respondents

By : Mr. R.G.Gupta, Advocate.

ORDER(ORAL)

KULDIP SINGH,VC

The applicant is aggrieved by an Qrder dated 10.9.2003
(Annexure A-2) vide which the North Western Railway, Ajmer Division,
had initiated action to fill up 3 vacancies of Personnel AsSiStant /
Confidential As’sistant, which is a selection post, 'in.the pay scale of
Rs.6500-10500.

The grievance of the applicant is that these posts were earlier
being filled on the basis of viva voce test and by écrutiny of service
re.éord. However, the Railway Board has taken a decision vide orders
dated 7.8.2003 (AnneXur'e A-4), to change this criteria.’In letter,

annexure A-4, it has been provided that in terms of the extent
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procedure, selection posts are filled by a positive act of selection
consisting of a written test and / or viva voce; viva voce being a must
in every case. It was also decided that the written test will invariably
form part of all selections held for promotion to posts classified as
selection including the posts for which presently only viva voce form
part of the selection. Meaning thereby the Railway Board had modified
the selection 'for appointment to be made for selection post and written
test has been made a must as part of the selection procedure.

The applicant alleges that these instructions were issued on
7.8.2003 and the applicant was already working on the post of
Personnel Assistént Grade II i}r the pay scale of Rs.6500-10500 on
adhoc basis and the two vacancies which are proposed to be filled up
throug-h the present selection notified by the impugned order dated
10.9.2003 (Annexure A-2) existing prior to the modification of the
selection procedure for promotion against these posts. The vacancies
relate to the period Ist December, 2001 and 8" May, 2003 so these

two vacancies were required to be filled up as per the procedure

_ existing prior to the modified one. The instructions issued by the

Annexure A-4 cannot have retrospective effect and these can be
applied only in respect of the selections to be held to fill in the
vacancies which may occur aftef 7.8.2003, when Annexure A-4 was
issued. Thus, the applicant has prayed for quéshing of the impugned
order and particularly para 4 of the Railway Board Circularl whereby
revised procedure has been given effect to retrospectively and it be
d\eclared that the same applies to the vacancies that may fall after
issue of this letter. He has prayed to declare retrospective operationof
thé modified proceudre as arbitrary, unreasonable and
inappropriately and as such is violative of articles 14 and 16 of the
Constitution of India and be struck down. It is prayed that a direction

be issued to the respondents to fill up the two posts of Conﬁd?ntial
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Assistants/ Personnel Assistants Grade II in the scale of Rs.6500-1050

¢

(RP) which were lying vacant from 1.12.2001 and 8.5.2003, on the
basis of the provisions contained in the pre-existing Recruitment Rules
which provide to fill up these posts on the basis of viva voce test and
scrutiny of service record alone.

The /(esporia’ents ére‘ contesting the Original application. They
admit“:that';_\' tiije post o; Confidential Assistants/Personnel Assistants in
};he p’pay scale-"of Rs.6500-10500 is a selection post and prior to

.. Annexure A-4 d'at"ed 7.8.2003, the same were being filled up on the
bas'is of viva voce test and by scrutiny of service record but after
7.8.2003, the.v procedure for selection has béen modified and written
test for the posts élassified as selection posts, has been made.

It is also not disputed that the two vacancies relating to the
postsv of ConfiQentiaI Assistant/Personnel Assistant—II,' were lying
vacant w.e.f. 1.12.2001 and 8.5.2003 but the same have been notified
for being filled up after the instructions have been issued by Annexure
A—4,' by the Railway Board on 7.8.2003. Department is following the
. instructions as issued by the Railway Bodrd which is treated as
| recruitment rules. The same cannot be quashed and set aside.

We have heard learned counsel for the parties and g'one through
the record.

The facts are not disputed that out of the three vacancies, one
pertained to the period 1% December, 2001 and the second vacancy
pertained to the period 8.5.2003 and the 3™ vacar;cy c\)ruanticipated
vacancy which was likely to occur after the impugned notification has
been issued. Since the instructions containing modified selection

Upro i—
procedure have been issued on 7.8.2003, it is clear that ak=the<three

vacancies notified were pertaining to the period earlier to the

introduction of modified selection procedure vide Ahnexure A-4.
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recruitment rules are to be made applicable for filling up all these
vacancies. The learned counsel for the applicant has referred to a

judgment of the Hon'ble Supreme Court in the case of Y.V.Rangaiah &

Others Vs. J. Srinivasa Rao & Others, 1983 (3) SCC, 284 wherein it
was held that posts which fell vacant prior to the amendmeht of the
Rules would be governed by the original rules and not by the amended
rules. As a necessary corollary, the vacancies tﬁat arise subsequent to
the amendment of the rules are required to be filled up in accordance
with the law exiting as on the date when the vacancies arose. Even a
carried fot\_Na_rd vacancy is required to be considered in accordance
4 with the law existing unless suitably relaxation is made by the

government. The view taken by the Hon'ble Supreme Court in the case

of Y.V. Rangaiah (supra) has been followed in a series of decisions by

Apex Court, High Courts-and Tribunals also and one of such case is of

State of Rajasthan Vs. R. Dayal, 19976) SCC (L8S), Page 1631,

wherein again the Hon'ble Supreme Court has followed the law as laid
down in thé &ase of Y.V. Rangaiah (supra)'. The law as laid down in the
case bf Y.V. Rangaiah has been consistently followed and it admits no
exception. Learned counsel for the applicant states that in view of this
legal position, para 4 of ‘Annexure A-4 which mentions that “the
procedure as revised above will be applicable; to selections notified on
or after the date of issue of this letter” is per se illegal and .has to be
quashed.

Learned .counsel for the respondents has submitted that the year
wise consideration of vacancies does not apply to the Railways
. O be
particularly for Group-C posts and the vacanCiesAcIubbed together and
then selection can be made as per the latest instructions issued by the

Railway Boar& and in support of his contention learned counsel for the

respondents has referred to a judgment reported as 1999(2) All India

A

Services Law Journal,Pag’e 778, titled N.G.L Goswami_& Others Vs.
A
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Geneéral Manager, Western Railway & Others, wherein the Principal

Bench of C.A.T has held that the requirement of year-wise panels on

the basis of year wise vacancies does not at all seem to have been

made applicable in the case of selection for Group-C posts in the

Railways and there is no speciﬁc rule or provision in the Indian Railway

Establishment Manual which can be shown to have been not complied

with by the respondents in the present case. The applicants grievance
“that in nof conducting the yéar wise selection they have lost their
chance was also consideréd and rejected. The manual provision does
not indicatée any limit in the number of chances to be availed off by the
‘ eligible candidates.

» We have considered the contentions raised by learned counsel
for the respondents at length. We find that the facts in the case cited
by the respondents are altogether different. The question raised in that
case was as to whether the unfilled vacancies can be clubbed and filled
up in one go or the selection has to be conducted year wise. The
applicants in that case had pleaded that if the selection is conducted

_, Year Wise, they have a better chance of getting selected as the zone of

| consideration gets squeezed and they get more no. of chances
whereas if vacancies are clubbed together and one selection is
conducted, they get less chances of selection. The Tribunal after
considering the para 294(c)(v) and 295 of the IREM, recorded that
there is no provision for holding year wise selection and thus there was
no question of violation of any rules if the vacancies were clubbed as ‘
the rules -were silent on this aspéct.'This judgment is in no way’
concerned with the controversy raised in this case. . The issue in this

case is as to what procedure is to be adopted for filling up the unfilled

vacancies, after the selection criteria has undergone a change. This

issue stands settled in the case of Y.V.Rangaiah that vacancies which

arose prior to the coming into force of amended rules’, have to be filled
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up as per unamended rules. Admittedly out of three notified vacancies

r

two vacancies pertained to the period prior to the modified recruitment
rules so fqr these two vacancies amended recruitment rules could not
be applied as per the law laid down in in the Y.V.Rangaiah's case and
followed by various courts in series of judgments. The controversy in
the case cited by the learned counsel for the respondents is not on the
issue as to which amended rules are to be made for holding selection
in the matter of vacancies. Since a consistent view has been taken by
various judgments, following the Rangaiah's case, the recruitment
rules are gpplic§ble to fill the vacancies are those which existed at the
time whe; vacancies had arisen and in the case of R. Dayal (supra),
the Supreme Court hasl held that even the vacancies which are
carried forward should also be filled up by the rules available at the

time when these became available. The law as applicable would be

that these vacancies would be filled up by those recruitment rules

which existed as on the date of vacanci.es and not the amended
recruitment rules. So, following the law laid down by the Apex Court in
the é;fase of Rangaiah, we also hold that in this cas.e, the vécancies
which had arisen prior to the issuance of modified selection procedure,
were to be filled up as per the pre-amended criteria by conducting viva
voce and scrutiny of service record.

The ne)_(:t question arises for our consideration is és to whether in
this situation can any relief be granted to the applicant who has
a'Iready retired by superannuation. Admittedly, the applicant is
claiming promotion to the post which is a ‘selection post and as per -
fhe relevant recruitment rules, the procedure to fill up the vacancies

was viva voce test and scrutiny of the service record of a candidate.

"Now since the applicant has retired, he cannot be subjected to viva

voce test even if we quash the selection made by the respondents by

way of the modified selection procedure, because the post is selection
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one and positive act of selection has to be undergone before giving
promotion to the applicant. The department had not notified the
vacancies and for various administrative reasons, so ;che Court could
not even compell the department to notify the vacancies whén the
applicant was in service so in a way the O.A itself has become
infructuous and no relief can be granted to him.

In view of this, the O.A. Stands dismissed,leaving the parties fo

bear their own c\)ists. \

(A.K.BHANDARI ) (KULDIP SINGH)
MEMBER (ADM.) VICE CHAIRMAN

March 28,2005.
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