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| Il THE CENTRAL ADMINISTRATIVE TRIEUUAL, JAIFUR BEMN.CH
| JATIPUR
Date of decision: Zp-01.2004
OA HNo.4E5d/2003

Pyare Lal 3harma s/co Zhri Ramsarcop Sharma r,/o & Gha 3,

‘Housing Becard, Shastri Nagar, Jaipur.

.. Applicant
VERSUS

1. Tnion of India thrcugh the Secretary, Ministry of
Mines and <oal, Deptt. of Mines,.Shastri Bhawan,
New Delhi.

2. Directcor General, Geaclogical Survey of India, 27,
Jawahar Lal Nehru Read, Folkata.

I Dy. Director General, Geclagical Survey of India,
Western Regicn, 15-16¢, Jhalana Docngaari, Jaipur.

4, Director (33) and Head «f the Office, Geclagical
Survey cf India, Western Reqgion, 15-14 Jhalana

Doongari, Jailpur. -

()}

. Director (Drilling 33, D/Division, Geonlagical
Survey of india, Western Regi&n, 1%-1¢, Jhalana
Dcongari, Jaipur.

.. Respondents

Mr Mahendra Zhah - ~cunsel for the applicant

Mr. N.C.Goyal, ceounsel for the respondents.

CORAM:

Hon'kble Mr. M.L.Chauhan, Memhker (Judicial)

ORDER

Per Hon'ble Mr. M.L.Chauhan.

The applicant while working as Assistant in
prilling Divisicn of Director (Drilling), Gealaogical
Survey of India, Western Regicn, Jaipuf submitted an
application through proper ~hannel for voluntary

retirement vide letter dated 20th June, 2002 (Ann.B2l). The
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caid letter which was addressed tc the Deputy Director
General, Geological Survey of India, Western Regicn,
Jaipur, inter alia, provide as‘follows:—
"Due to ill-health «<f my wife and family
prcblems, I am not ih a pesition to continue in
my service. I would request you kindly to accept
my voluntary vretirement w.e.f. ©Octaober, ‘2003
(Forencon) and oblige."
1.1 The said application was forwarded on the same
day by the Directeor (Drilling) 3G teo the Deputy Director
General; Jaipur thereby =stating that the applicant had
completed 9 vearz € months gualifying service. His

service for the pericd frem 10.1.74 te 321.2.2000 has

‘already heen verified and his notice for voluntary

retirement may please ke accepted under Rule 12 2 of I3
(Pensicn) Rules. The said request of the applicant was
accepted vide letter dated 15.7.2003 (Ann.AZ) wherein it
has heen stated that notice of vcluntary retirement in
respect «of the applicant has heen accepted by the Dy.
Director General, G.8.I., W.R., Jaipur in ferms c¢f rule 42
(A) of crz (Pension) Fules w.e.f. 01.10,2003 (FN).
1.2 Thereafter the applicant remained =silent for
ccnsiderable pericd and subsequently vide letter dated
B.9.2002 making reference to ﬁis earlier application dated
30.6.200% and alen letter dated 15.7.2003 whereby his
request for voluntary retirement was ac-cpeted, rejuested
that hies applicaticn feor voluntary retirement may be
cancelled. The =said letter, inter alia, provides as
follows: -

"This is to request yo~u that I submitted an

application for valuntary retirement on

30.6.2003, As per your letter cited abhcve my
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voluntary retirement is to be effected from
1.10.2003 (FN).

At present the circumstances have changed
i.e. health of my wife have improved and family
problems have ncrmalised, therefore, I am noct
interested to take the voluntary retirement and
seek the permissicn to withdraw' my notice far
veluntary retirement.

Therefore, I rejuest you kindly treat my

application for voluntary retirement as
cancelled."”
1.3 The grievance of the applicant as can he seen

from para 4.¢ of the 732 is that the applicant withdrew his
applicatian seeking volﬁntary retirement well before the
actual date of vealuntary retirement i.e. 1.10.2002, under
his legal right, but instead of accepting his applicatien
dated 2.9.2003 seeking cancellation of .his earlier
application dated 20.6.2003 through which he senght
voluntary retifementA w.e.f. 1.10.2003) fhe respcndents
have acted 1illegally in not accepting his application
dated £.9.2003 in arbitrary manner which is vielative of
article 14 and 1% of the Constituticon of India. It may hLe
added here tﬁat though ithe applicant has stated that his
request for cancellation of his earlier application for
voluntary retirement has not heen accepted but the
applicant is silent akeout the order passed hy the
respondenté on his applicatien dated 2.9.2003 for
withdrawal éf his earlier application for vcluntary
reitrement and has not challen@ed the same..The applicant
filed the present CA only one day earlier to the last date

of retirement which was to become effective w.e.f.
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time the administration had made arrangements to f£ill the
post of Assistant including the vacancy which was to fall
vacant on account of retirement of the applicant. It is
not a case where the respondents have acted swiftly in
declining the request for extreneous consideration without
any adequate reasons. The application for withdrawal of
aotice for voluntary retirement was submitted subsequently
when the respondents have. already made arrangements for
filling up the post and promotion was made and some of the
candidates have also joined. At that point of time, th=2
respbndents were justified in proceedings with the matter
on the basis of acceptance of the notice for wvoluntary
retirement vide order dated 15.7.2002 and also submission
of pension papers hy the applicant duly signed as far bhack
A8 €.2.2002./14,.8.2003.

3.4 Nn the basis of the facts as stated abéve,.the
muestion which requires my consideration in this case is
whether in the circumstances of the case the respcondents
were justified in withholding permission for withdrawal of
notice for voluntary retirement in terms of sub-rule (1)
of PRule 48-2 of Pensinon Rules and in declining such
permission, the respondents have properly eﬁercised tha
péwer reasonablyvand rationally and, approval is nct ipse-
dixit of the approving autheoirity. Further juestion which
may require consideration is whether the applicant can
withdraw' his resignaticn after its acceptance though
hefore the effective date. In order to decide this issue,
it-is relevant to Juote the relevant provision. The case
nf the applicant for voluntary'retirement was considered
under Rule 42-2A of the Penszion Rules and this fact is not
in dispute. The Rule 48-A provides as follows:-

49-p. Retirement on completion of 0 years'

4w .
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voluntary retirement is tc be effected frem
1.10,2003 (FN).

At present the circumstances have changed
i.e. health of my wife have improved and family
-problems have normalised, therefore, I am not
interested to take the voluntary retirement and
seek the permission to withdraw' my notice for
voluntary retirement.

Therefore, I .reguest you kindly treat my

application for voluntary retirement as
cancelled."”
1.3 The grievance of the applicant as can be seen

from para 1.¢ of the OB is that the applicant withdrew his
application seeking volﬁntary retirement well before the
actual déte of vnluntary retirement i.e. 1.10.2003, under
his legal right, but instead of accepting his application
dated €.2.2002 seeking cancellation of Ahis earlier
application dated 20.4.2007 through which he sought
voluntary retifementl w.e.f. 1.1@.2003) 'tpe reaspondents
have acted illegally in nct accepting his application
dated £.9.2002 in arbitrary manner which is violative of
article 14 and 16 of the Conzstitution of India. It may be
added here that though the applicant has stated that his
request for cancellation of his earlier applicatinn for
voluntary retirement has not been accepted but the
applicant 1is silent abcut the order passed bhy the
respondenté on his application dated &.9.2003 for
withdrawal of his earlier application for voluntary
reitrement and has not challenéed the same. The applicant
filed the present OR conly one day earlier to the last date

of retirement which was to become effective w.e.f.
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1.10.2002 and when the matter was listed bhefore “this
Tribunal, ex-parte =stay was qgranted to the applicant on
the basis of the decisicn of the Apex Court in the case of

Shambhu Murari Sinha vs. Project and Development of India

Ltd. and Anr., 200> () Supreme Today 291, which stay is

still continuing.

2. Notice of thia application was given to the
respondents. The respondenfs have filed reply. The
respondents have also filed application for vacation of
stay order. In the reply, the respondents have stated that
the application for vcoluntary retirement dated Z0.6,2002
under PRule 4%-A «of CCS (Pension) Rules, 1972 (Pension
Rules, for short) was accepted by the order dated
15.7.2002 by the compétent authority. Once the application
for voluntary retirement is accepted by the competent
authority that ecannct be witﬁdrawn withcut the specific .
apprcval of such authority as provided under Rule 49-A of
Pensian Rules. It is further stated that the applicant
keing an employee under the Govt. of India is governed by
the CC5 (Pensicn) Rules and these rule provide as to how
the once application for voluntary retirement is given,
canncot he withdrawn withcout the specific approval of the
competent authority. As such, action of the respcondents is
within. rules.

2.1 The respeondents have alse filed MA HNa.47 /2002
thereky annexing copy of pensicn papers (Ann.MAR/1) and
copy of the DPT proceedings held on 2.9.2002 alongwith
letter of offer and joining report. In this application,
it has been stated that after accepting the notice for
voluntary retirement dated 15.7.2003, the applicant had

submitted the pension papers on 14,&.2002 (Ann.MAR/‘l). It

.
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is further stated that the department/replying respondents
considering the vacancies of B2ssistant including the
vacancy which the applicant was occupying, as vacant
w.e.f. 1.10.2003 proceeded tco hold the DPC to fill up the
vacancies alongwith other vacancies. The DPC was held on
2.9.2002  for considering promotion on  the post of
Assistant. There were £ vacancies including the vacancy to
be wvacated by the applicant. Six names were under
consideration before the DPC for. considering promotion on
the post of Assistant for 5 vacancies. Out of these six
vacancies, one candidate was regarded as unfit by the DPC
for the post of Assistant. Shri Ram Chandra Meena has been
regarded as unfit by the DPC and Shri Ram Swarcop (SC),
Shri George Thomas and Shri Ram Gopal Raigar (S8SC) have
been offered promoticn on 4.9.03 and they have jnined as
Assistant on 4.9.05. The next Eandidate in ithe select lis:
was Shri Prahlad Rai Tekchandani and the next candidate in
the select list was to be offered promotion against the
vacancy caused by veluntary retirement of the applicant
w.e.f. 1.10.2003. He has not been given promotion due to
the stay granted by the Hon'ble Tribunal staying the order
dated 15.7.2003. The next candidate in the select 1list
Smt. Hardevi Tahiliani was .to be offered promotion on
1.11.2003, which is to he vacated by Shri N.K.Chabra, who
was due to retire on superannuation on 321.10.2003, How
Shri Prahlad Rai Tekchandani has been cffered promntion on
the post of Assistant w.e.f. 3.11.200% (ae lst and 2nd
Nov.2003 were holidays). He has joined on 2.11.2003. The
next candidate Smt. Hardevi Tahiliani is remaining for
giving prometion on the post of Assistant. Copy of the DPC

proceedings held on 2.9.2003 and offering letter has been

annexed as Ann.MAR/2. .,h;
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2.2 Beccording to the respondents, the department has
initiated action to fill up the vacancies onv 3.9.2003,
much priorvto the date on which withdrawal of notice was
sought, which in the instant case is &£.9.20032, therefore,
the relationship between an gmployer and an emplovee has
been ceased on 15.7.2003 itself. The applicant has also
shown his clear intention for ceasing the relationship
between an emplcyer and an employee by submitting the
pension papers and the department by accepting the nétice
on 15.7.2003 and initiating process for filling up the
va;ancies.

2.3 The applicant has alsc filed reply to this MA. In
this reply, additicnal plea has been taken that similarly
situated person Shri G.R.Murjhani was allowed, who has
alsc sought voluntary retirement even on the same date of
retirement, to continue in service whereas the applicant
was not granted such permission. As such double yardsticks
are not permissible in the .eyes onf law which has been

adopte2d by the respondents.

3. I have heard the learned counsel for the parties
and gone through the material placed on record.

3.1 The main contention of the learned counsel for
the applicant is that the notice of voluntary retirement
can be withdrawn before the effective date which in the
instant case is 1.10.200> and such withdrawal is valid in
law in view of the law laid down by the Rpex Court in the
case of Shambhu Murari Sinha vs. Project and Developmen:t
of India Ltd. and Anrs., 2002 (2) Supreme Today 391.

3.2 On the other hand, the‘learned counsel for the

respondents argued that in view o¢f the provisions

contained in Sub-rule (4) of Rule 48 (A) of Pension Rules,
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nnce the option to voluntary retirement is exercised by an
employee and the same is accepted by thé employer, the
employee is not eatitled to Qithdraw the notice of
voluntary retirement except with the apprcval of the
authority. In the instant case, the authority has refused

o

withdrawal of not

[

ce for voluntary retirement dated
B.9.2002 vide letter dated 25.9;2003, thch has been
produced by the learned counsel for the respcndents during
the cource of arguments and the same has been taken on
record in order to decide the matter in controversy.

2.2 It is not disputed that the notice for veoluntary

retirement was given hy the applicant on 30.E.2002 to be
effectiﬁe from October, 2002 (Ann.Al) and the same was
accepted by the competent authority vide letter dated
15,7.2002 effective w.e.f. 1.10,2002 under Rule 13- of
the Pension Rules. It has alsa comevon record that the
applicant also submitted‘his pension papers vide letter
dated 14.2.2002 (Anrr. MAR’l) thereby furnishing necessary
particualars in the prescribed form which has been signed
on f.%.2002, It has alsc come on record that the
department also held DPC for filling up & posts -of
Assistant including the vacancy which may fell vacant on
account of acceptance of notice of veluntary retirement of
the applicant vide letter dated 15.7.300% en 1.10.200% and
the DPC has considered the name c¢f six persons and made
recommendation against &% vacancies which rcan he seen fron
the proceedings of the DEC held on 3.9.2003% (Ann.MAR/).
Even till this date, the applicant has naot submitted any
applicaticon feor withdrawal of his earlier notice for
voluntary retirement dated 2Z0.£,20032., Admittedly, tha

applicaticon for withdrawal cof his rejquest for voluntary

retirement was givern vide letter dated 2.9.20032, by that
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time the administration had made arrangements to fill the
post of Assistant including the vacancy which was to fall
vacant on account of retirement of the applicant. It is
not a case where the respondents have acted swiftly in
declining the request for extrenecus consideration without
any adequate reasons. The application for withdrawal of
notice for wvoluntary retirement was submitted subseguently
when the respondents have-élready made arrangements for
filling up the post and promotion was made and some of the
candidates have also joined. At that point of time, th=2
resp&ndents were justified in proceedings with the matter
on the basis of acceptance of the notice for voluntary
retirement vide crder dated 15.7.2002 and also submission
of pension papers by the applicant duly signed as far bhack
as A.5.2003,14,8,2003.

3.4 On the bhasis of the facts as stated abéve,»the
question which requires my consideration in this. case is
whethef in the circumstances of the case the respondents
were Jjustified in withholding permission for withdrawal of
notice for veluntary retirement in terms of sub-rule (d)
of Rule 48-A of Pension Rules and in declining such
permission, the respondents have properly ekercised the
péwer reasonably and rationally and}approval is not ipse-
dixit of the approving authoirity. Further Juestion which
may require consideration is- whether the épplicant can
withdraw. his resignation after its acceptance Ehough
before the effective date. In order to Jecide this issue,
it‘is relevant to quote the relevant prcvision. The case
of the applicant for voluntary retirement was considered
under Rule 492-A of the Pensien Rules and this fact is not
in dispﬁte. The Rule 42-A praovides as fnllows:-

48-A. PRetirement on completion of 20 years'




qualifying service.- (1) At any time after a
Government servant has completed twenty vyears'
qualifying service, he may, by giving notice of
not less than three months in writing tc the
appointing authority, retire from service.

(2) The notice of vecluntary retirement-'given

under suhk-rule (1) shall rejuire acceptance hy

the apprninting authority.

Provided that where the apprinting authcority
doea not refuse to grant the permission for
ietirement before the expiry «f the period
specified in the said notice, the retirement
shall hecome effective from the date «f expiry of
the said pericd."

Sub-Rule (4) of Rule 43-A prevents'withdrawal of
resignation letter except with the apprcval of the
anthority. The said sub-rule provides as follows:-

"(4) B Government servant, who has elected to

retire under this rule and has given the

nacessary notice te that effect to the appointing
authority, shall hLe precluded from withdrawing
his notice except with the specific approval of

such authority."

0

.E Acting on the hasis of the letter dated 20.4.2003
(Ann.Al) the applicant was allowed tn retire veluntarily
from service prospecti&ely w.e.f. the frrennnan nf
1.10.200% vide ietter dated 15.7.200% (Ann.AB); In the
meanwhile the applicant vide letter dated £.9.2002 changed
his mind and withdrew his naotice for voluntary retirement
and requested the authcorities that his reguest for
voluntary }etirement may he treated as <ancelled. The

applicant was, however, not allowed to dn sa vide letter

@




[ S

dated 25.%.200Z., It was stated in that 1letter that the
ra2qu2st made hy him for withdrawal of his application for
voluntary retirement has heen carefully examined and the
same 1is not accaptable. Not only this, the respcondents
aiso tonk effetive s;eps for filling up the post of
Assistant hy holding DFC as by that time there was no
request from the applicant for withdrawal of notice for
voluntary retirement. According- to me, the respcndents
were within their right to decline sunch regquest as the
administration had already made arréngement acting on the
notice for vnluntary retirement of the applicant by
holding DPZ on- 3.9%.2003 and therebhy promoking 5 persons
against thelvacancies of Assistant including the vacancy
which was to be fall vacant on retirement of the
applicant. These persons have already joinzd against the
post evcept nne person who could not join against th=2
vacancy of the applicant as the interim stay was
continuing. Sub-rule (4) of Rule 41£-A mandates that Sovt.
servant shall be précluded for withdrawing notice for
voluntary retirement except with the specific approval of
such anthority. ESalutary retirement of this sub-rule may
be that a Gavt. servant cannot withdraw a letter of
resignation or vnotice for voluntéry retirement at his
sweet will and put the Government intc difficulties by
writing letters of - résignation or retirement and
withdrawing the same immediately without any rhyme or
reason. Nf course, the approving authority which has the
statutory anthority must act reascnably and rationally
while arriving at such decisien. It has also been
judicially settled that 3nvt. servant who has given to the
appropriate aunthority notice ¢f retirement has also right

subsequently, but during the currency cof the notice, to
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withdraw the same. There would, however, be no nbjection
to permission being given to such a Gevernment servant, on
consideration of ‘the circumstances onf his case to withdraw
the notice given by him, but ordinarily such permission
should not be granted unless he is in a posgition to show
that there has been a material change in the circumstances
in consideraticn of which the notice was originally given.
At this stage, it would he relevant to quote paras 2, 11

and 1z of the Jjudgment in the case of PRalram Gupta vs.

Union of India, AIR 1937 Zupreme Zlourt 2354, which

clinches the matter in issue:-
"&. The facts, therefore, are that the appellant
cffered to recsign from his service by the letter
dated Z4th Decemﬁer, 1980 with effect from 31lst
March, 1951 and aceording to the appellaht his
resignaticn would have been effective, if
accepted, only from 21lst March, 1921. Before the
resignation could have become effective the
appeilant withdrew the application by the letter
dated 31lst of Jannary, lo21, long before,
according to. the appellant, the date the
resignation could have been effective. In the
meantime, however, prior theretc con the 20th
January, 19E1 the respondent has purported to
accept the resignation with effect from 31st

March, 1%S1. The appropriate rule sub-rule (4) of

Rule 4d8-A of the Fension Rules as set ont

hereinbefore enjeoins that a government servant

cshall be precluded from withdrawing his notice

except with the specific approval of such

authority. The ©provisoc stipulates that the
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request for withdrawal shall be made Lefore the
intended date of his retirement. That had been
do>ne. The approval of the authority was, however,

not givea. Therefore, the normal rule which

prevail in certain cases that a person can

withdraw his resignation hkefore it is effective

would not apply in full force to a case of this

nature kbecause here the Government servant cannot

withdraw except with the approval of such

anthority."

XX XX XX

1l. In Air India etc. etc. vs. HNergesh HMeer=za

(19]
%]
1

[

) 1

Tt

. etc. (1 R 133: (AIR 1981 SC 1829),

et

9]

there thé Court struck down certain provisions of
Air India Employees Servica PRegulations. We are
not concerned with the actual controversy, But
the Court reiterated that there should not be
arbitrariness and hostile discrimination in
Government's apprcach to its employees. On behalf
of the respondent it was submitted that
Government servant was not entitled to demand aé
of right, permission to withdraw the letter of
voluntary retirement, it could only bhe given as a
matter of qgrace. Qur attenticon was alsn drawn to
the observations of this Court in Raj Kumar vs.
mien of India (1%72) 2 2CR £57: (AIR 19a9 3C
180). There the Couri reiterated that till the
resignation was accepted by the appropriate
authority in consonance with the rulss governing
the acceptance, the publié gervant concerned has
locus poenitentiae but not thereafter. Undue

d2lay in intimating to the public servant
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concerned the action taken con the ietter of
resignation may Jjustify an intereferzance that
rasignation had not b2en accepted. But in facts
of the instant <case the resignation from
Government servant was to take effsct at  a
saksequent date prospectively and the withdrawal
was leong before' that date. Therefore, the
appellant, in cur opinion, had locus. As

mentioned hereinbefore the main question was

whether the ecub-rule (4) of Rule 42-2 was valid

and if so whether the power exercised under the

sub-rule (4) of Rule 42-A was preper. In the wview

"we have taken it is nor necessary, in our

cpinion, teo decide whether suk-rule (4) of Rule .

49-A was wvalid or not. It may be salutary

rejuirement that a Government servant cannot

withdraw a letter nf resignaticn ar of voluntary .

retirement at his sweet will and put the

Gnvernment into difficulties hy writing letters

of resignation or retirement and withdrawing the

same immediately without rhyme «or reansns.

Therefore, for the purpase of appeal we do naot
propnse to consider the question whether sub-rule
(4) of Rule 48-A of the Fension Rules is valid or
not. If' properly exercised the power of the

g>vernment may ke 3a salutary rule. Approval,

however, is not ipse dixit of the approving

anthcrity. The approving authority who has the

statutery authority must act reascnably and

rationally. The only reason put forward here is

that the appellant had nct indicated his reasaons

for withdrawal. This, in our c¢pinion, was

G




sufficiently indicated that he wasz prevailed upeon

‘by his friends and the appellant had a second

lock at the matter. This is not an unreasonable
reason. The guidelines indicated are as follovs:

"(2) A question has been raised whether a

Government servant who ~ has given to the

appropriate authcrity notice of retirement under

the para 2(2) abcve has any right subsequently

(but during the currency of the notice) to

withdraw the same and return to duty. The

guestion has been considered carefully and the

conclusion reached is that the Government servant

has no such right. There wculd, however, be no

objection to permission being given to such a
Sovernment servant, on consideration of the
circumstances of his rcase to withdraw the notice
given by him, but ordinarily such permission
should not be granted unless he is in a position
to show that there has been a material change in
the circumstances in considering of which the
notice was originally given.

Wheré the notice of retirement has been
served by Government on the Government servaat,
it may be withdrawn if so desired for adequate
reasons, provided the Government servant
concerned is aqgreable."

12. In this <case the guidelines are that
ordinarily permission should no:t be qranted
unlesé the officer concerned is in a positieon to
show that ther2 has been a ﬁaterial change in the
circumstances 1in consideration of which the

notice was originally given. In the facts of th=2

o
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instént case such indication has been given. The
appellant has stated that on the persistent and
persanal rejguests of the staff members he had
dropped the idea of seeking veluntary retirement.
We do not see hosw this could not bhe a gocd and
valid reascn. It is true that he was resigning
-and in the notice for 'resignation he had not
“given any reascn exceptjto state that he scught
voluntary retirement. We see nothing wrong in

"this. In the mndern age we should not'pﬁt embargo

up>n peopie's choice or freedom. If however the

administration had made arrangements acting on

his resignation or letter of retirement to make

other employee available for his job that wonld

ke ancther matter but the appellant's offer to

retire and withdrawal of the same happened in so

quick successicn that it ~cannot be said that any

administrative sex up OY arrangement  was

affected. The administration has now taken a long

time hy its own attitude te communicate the
matter. For this purpsse the fespondent is ta
blame and not the appellant.”

Thus from the paras as gquoted akove, it is clear
that under Sub-rule (4) of Pule 42-23 «f pensisn rules, the
competent authcority is within its right to decliﬁe
permission for withdrawal of  notice for veoluntacry
retirement even Juring the currency «f the notice. The
normal rule which prevail in certain cases that a perzon
can withdraw his resignation bhefocre its effective date
would not apply with full faorce te a case of this natursa
because here the Govt. servant cannot withdraw except with

the apprcval of the appropriate authority in terms of ZSub-
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rule (1) of ERule 42-A of the pensicn rules. Where the

approwing authority has acted reascnalbly and rationally

Wwhile d2zlining permiscsicn for cancellation <f pe2rmission

of earlier notice of voluntary retirement, such an order
cannct be interfered with. In view cf what has been stated
above I am of the view that the épplicant has not made onut
any case for interfe-sence and as such the action of the
respondents in declining his rejuest for withdrawal of
notice for voluntary retirement as made vide letter dated
g.9.200% (Ann.Ad) cannot be faulted.

3.6 At this stage, it may alen be submitted that the
applicant has not challenged the validity of the order
dated X5th Septemhker, 2002 whereby his reguest £for
witﬁdrawal of notice far valuntary retirement has been
rejected in this 94, as surch no finding can ke given and
validity cof this order cannot he evamined. That apart, in
the earlier rart of the order, it has hkeen specifically
held that the proca2ss of filling up the post of Aszistant
including the vacancy which was tc he fell vacant on
account of voluntary retirement of the applicant was
starced and completed well efore when the applicaticon for
withdrawal cf veolantary retirement was made ca ©.9.2003
and the respondents were Jjustified in wmaking arrangements
for filling up th2 post as the respondents had already
accapted thne notice for valuatary retirement on 15.7.2003
and further the applicant has alse gigned the pension
papers on rejuisite performa on 5.2.2003 and submitted the
same to the au:horities o>n 14.2.2003. 1In case the
epproving autherity has not accepted the reguest of the
applicant for withdrawal nf notice for voluntary
retirement at the fag endv when the reﬁirement was to

become effective it cannot he =aid that the approving

w,




authority has not acted reasonably and rationally.

.7 Much emphasie has been 1laid by the 1learned

L

counsel for the applicant on the judgment of Shimbhu
Murari Sinha (supra). This judgment is'not applicable in
the facts and circumstances of this case. In that case the
acceptance issued by the company was conditional and
dependant upon release memd. The appellant withdrew his
option before receipt «f such memo and detailed
particulars. The appellant not receiving any response from
the company again sent ancther letter for withdrawing
option of retirement. before vreceigk of a memofandum
releasing the appellant from service, the appellant
withdrew his option. It was under these circumsﬁanceé that
the Apex Court held that the appellant had locas
péenitentiae to withdraw the proposal for voluntary
retirement before the relationship of employer and
employee came to an end. The respoandent company was,
therefore, wrong in refusing the option for voluntary
retirement. Further, the BApex Court in para 5 of the
judgment has held in féllowing terms: -
"5. We have peruzed the whole scheme and we do
hot find any coﬁditioh that once an option to
voluntary retirement is exercised by an employee
and the same i3 acrcepted &y the employer, the
employee is not  entitled to  withdraw from
volutary retirement. This pecsition is accepted at
the bar.”
On the cﬁntrary, as already stated above, in the
there is
instant case, /a sperific provision under Sub Rule (4) of
Rule 4&8-A which prohibits withdrawal of notice of
voluntary retirement except with the =pecific approval of

the appointing authority. As such, the decision cited by
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the learned ccunsel for the applicant is not applicable in
the facts and circumstances of this case.
3.8 At this stage, it would alsc be relevant tn refer

the judgment in the case of Vice <Thairman and Managing

Director, APSIDT Ltd. and Anr. vs. R.Varaprasad énd ors.,
2003 () 2LJ 11d. It was a v:a‘se where the respondents
therein submitted application for vcluntary retirement in
terms of Voluntary Retirement Scheme (VRS, for short)
Fhase-III .on 31.10.%% and 10.10.92 respectively. The

Corpcraticn accepted their option on 234.11.3% and 27.10,.98

which were acknowledged by the respondents on 26.11.1953
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and 2.11.5%8 respectively. These respcndents could not b
relieved from service aleong with large number §f other
employees who were relieved aon 21.7.9% under VRS Fhase-III
because of the interim direcped granted by the High Court

in writ petitioas filed by them. The Division Benrch »f the

"High <Court allowed the writ petiticn and directed the

Corporatinn to continue their service till their attaining
the age ¢f superannuaticn. In doing =0, the High Court
followed the decisicn of the Apex Court in the case of

Balram Gupta vs. Uniocn of India and ors., AIR 19387 SC

[SA]

354, J.M.Privastava ve. Union «f India and Antr., BIR 1949

w
@]
[
o

71 and Zhambu Murari Sinha vs. Project and
Development India and 2nr. (supra). The High Court was of
the view that the reépondents had filed their withdrawal
applications on S.1.9% and 2%5.2.9%% and had the benefit »f
interim directions to continue in service granted by the
High Ccurt on 20.7.3% while they were to bhe relieved on
21.7.%9% and thé result was that they were still in service
on that dJdate. The High Court further ohserved that these

respondents had made the applications for withdrawal

before the effective dated i.e. 21.7.2% and they having
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nct accepted the monetary henefits under the VRS scheme,
could withdraw their applicaticns 2pting for VRE. In this
view, the writ petitionse of these respzndents Qere
allowed. The Supreme Couft in para 12 chserved as under:-
ees...the decision cited on bhehalf of 'thé

respoendents Ao nat help them. Unlike in those

decisions these respondents filed applications

offering to take voluntary retirement under the

scheme; their applications were accepted by the

Corporation which were acknocwledge by these

i

respondents; they made representation for

withdrawal from the VRE Zcheme several days after

the Corporation accepted their applications made

seeking voluntary retirement; merely because they

could not be relieved in view of interim crder
passed by the High <Court in the writ petitions

and that they could not be relieved immediately

after the cut off date for want of funds to be

received from the Sovernment by the Corperation,

they could nnt take away the vresult of escape
consequence of the acceptance of their voluntary

retirement hy the Corpoaration. In other words,

question of withdrawal »f their applicaticons made

for seeking vecluntary retirement after their

acreptance did not arise and they could not be

permitted to do so in law. It ie fairly settled

now that the voluntary retirement once accepted

in terms «f the scheme or rules, as the case may

be, cannct be withdrawn. In these appeals from

the facts it ig rclear that the applicaticne cf
the respondents «opting for voluntary retirement
under the scheme were aceeptad and even the

acceptance was communicated to them. Thereafter,
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they filed thes writ petitions. Hence, the High
Court was not right in alléwing the writ
pe:titions holding that they applied for
withdrawal before :the effective date considering
the date of relieving the 2mployees aé the
-effective date."

The ratio laid down in the aforesaid judgment is

also applicable in the instant case.

3.9 Thus, I am of. the view that in the facts and
circumstanc2s of thies case especially when the notice for
voluntary retirement was already accepted, subssquently
the notice for..voluntary retirement could be withdrawn
only with the appraval of the competent authority before
the intended date of the fetirement in terms of sub-rule
(4) ¢f Rule 43-A as interpreted bv the Apex Court in the
case of Balram Gapta (supra) whereofvin addition to what
has been stated abave, it has alsn heen held that normal
rule which prevail in such cases that a éerson can
withdraw his resignétion/notice for wvcluntary retirement
before it is effective, would not azplv to a3 case of_this
nature. That apart, the Apex Court in the case of Vice
Chairman and Ménaging Director, APSIDC Ltg. vs.
R.Varaprasad (supra) in cateqorical terms held that.there
is no guestion of withdrawal of applicaticn made for
geeking voluntary retirement after its acceptance and such
a course is ncot permissible in law (though the Apex Court
was nct concerned with the intevpretation of Runle 48-A (4)
of the Fension Fules). In earlier paras it has been held
that the adninistratiomn has made arrangements to €ill the
ps3t of Assistant acting on the notice for voluntary
retirrment of the appli~cant and such steps were nnt taken

in haste bkut after acceptance ¢f the notice of voluntary

4

e . e G e b A A o




L

-

retirement and alsc acting on the pension papers submitted
ky the applicant himself thereby making his intention
c¢lear that he is geing to 3§;£Z?§ the relationship of
employer and emplayaze. It is on1§ thereafter that the
administration took steps for filling the post of
Assistant including the vacancy which was tn fell vacant
on accecunt of retirement of the applicant and convening
the DFC. Also, it is anly after the s2lecticons made by the
DFZ and some of perfons have alse joined the peost of
Bssistant that the applicant has submitted applicatinon far
withdrawal of notice for voluntary retirement. For all
these, it is the applicant wheo is to he blamed. In case he
was sericus regarding withdrawal ¢f notice for valuntary
retirement, he could have aﬁted immediétely and he cannot
b2 permitted to withdréw the notice .for Goluntary
retirement at his sweet‘will and put the Sovernment into
difficulties. Frem the facts as already stated above; I am
¢f the firm view thak in this case the administratinhn has
acta2d reasonably‘ and raticnally while exercising the

powers under sub-rule (4) «f Pule 4%-A ~f Fension Rules.

4. In view of what has been stated akove, the

present 2 iz dismissed with no crder as to ecos:is. The

“interim direction granted on Z0.%.I002 ie hereby wvacataAd.

5. The Misc. Application te,.2207/2002 for vacation of
interim directieon alss disposed of accorsdingly.
@ /gl
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