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IN THE CENTEAL ADMINISTRATIVE TFIEUMAL, JAIPUR REFNCH,
JAIPUR
Dated cf crder: 06,10,2003

OA Nc.447/2003

Israil s/¢ Shri Nenhe Fhan r/o Purchitji Ki Tapri, Kota
Junction, kota, last employed on the post of Helper
Khallasi, Worksheop, Western PRailway, Kota.
.. Applicant
Versus
1. Union o¢of 1India through General Maneger, West-

Central Railway, Jabhalpur.

2. C.R.S8.E., West-Central PFailway, Jabalpur.
3. Chief Works Manager, West-Central Reilway, Feta.
4, BRssistant Wcrks Menager (PRerpair), West-Central

Railway, Kota.
.. Respondents
Mr. C.B.Sharma - ccunsel fcr the aspplicant.

CORAEL

HON'BLE MR. M.L.CHAUHAM, MEMBFR (JUDICIAL)
HON'BLE MR. A.K.BEAWUDAFI, MEMBER (ADMIMISTRATIVE)

O R DER (ORAL)

-
~The applicant while working on the post of Helper

e
Khallasi in the Workshop et UUets was implicated in o
criminal cese and FIR 11o.262/55 under Cections 207, 147,
148 and 149 of IPZ was registered azgsinst him. After
completicon of thé investigaticn and filing cf the challan,
the applicant was convicted by the lesrned Additional
Session Judge llo.2, Fast Track, Eota vide jndgment dated
22.1.2002 and sentenced for 10 years and 7 years rigorous
irprisonment under Section 207 and 143 cof the IPC. The

applicant filed an appeal before the Hon'ble High Court
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which was registered as SBE Criminal Appeal 1c.124/2002 and
the Hon'ble High Court suspended the sentence awarded by
the Additioneal Session'Judge Ho.2y, Fast Track, FKota, vide
crder dated 3.4.2002,

1.1 The applicant was issued a show-cause notice on
5.6.2002 (Ann.A6) by the Disciplinary Authority under PRule
14 (1) (a2) of the Railway Zervants (Discipline and Appeal)
Rules, 19¢8. The applicant subwitted reply tec the show-

cause notice and the Disciplinary BAuthovrity after

‘considering the reply subritted by the sapplicant passed

the order of remocval from service w.e.f. 6.8.2002. The
remwoval order was passed on the grouﬁd that the applicant
was convicted i%Zthe criminal court.

1.2 Fror the mwaterial placed on record, it appears
that the applicant alsoc moved a second cstay application
before the Hon'kle High Court which was registered as SB
Criminal Miscellnecus Second Stay Applicstion No.1253/2002
in SB Criminal Appeal No.134/2002. The s2id application
was finally dispocsed of by the learned Single Judge vide
order dat'ed 21.10.2002 (Ann.27) allowing the stay
application and the imrpugned order/judgment of convicticn
dated 22.1.2002 passed by the Trial Court in so far as it
relates to the applicant was stayed till the disposal of

the appeal.

1.3 From the material placed on record it is aleo
clear that the applicant has alsc challenged the order of
his removal dated 6.8.2002 Ly filing O2 in this Tribunal
which was registered ag OA MNo. 14/2003., The said OA was
finally disposed of by this Tribunal vide order dated
23.4.2003 by holding that the applicant hes apprecached
this Tribunal withont availing the vemedy of appeal

aveilable under Railway Servante (Discipline and Appeal)
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Rules, 1968. This Tribunal permitted the applicant to file
appeal against the order of removal within three weeks
from the date cf passing of the order and the Appellate
Authority was directed to decide the same on rerits within
three mronths from the dJdate of presentation of the appeal
without taking objection of 1limitation. The Appellate
Authority wvide the impugned order dated 29.7.2003
(Ann.Al) has rejected the appeal of the applicant. Hence,
the applicant has filed this OA thereby praying that the
impugned orders dated 29.7.2002 (Ann.Al), 6.8.2002
(Ann.A2) and show cause notice dated 5.6.2002 (Ann.A6) be
guashed and set-aside and the respondents be directed to
reinstate the applicant in service. Further prayer made by
the applicant is that the respondents be directed to treat
the suspension period as spent on duty by quashing the
order dated 22,4.2002 (Ann.A5) and letter dated 8.7.2003

(Ann.Al13).

2. We have heard the learned counsel for the
applicant at admission stage.

2.1 The only point argued by the learned counsel for
the applicant is that since the ocrder of conviction has
been stayed by the Hon'ble High Court vide order dated
21.10.2002 (Ann.A7), as such the order of remcval dated
6.8.2002 (Ann.A2) passed by the Disciplinary BAuthority on
the aqground of <conviction and also the order dated
29.7.2003 (Ann.Al) passed by the Appellate Authority
rejecting the appeal, be quashed and set aside.

2.2 We have given ocur thoughtfulhconsideration to the
submissione made by the learned counsel for the applicant.
We are of the view that the applicant is not entitled to

any relief whatscever. The competency of the Disciplinary
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Authcrity tc pass crder of removal from service on acceunt
of his conviction by the competent court under Rule 14(1)

of the Pailway Servants (Disciplinary and Appeal) Rules,

[ 27T

1968 ies not disputed. When the order of removal was b;_‘f‘&’-
6.8.2002, the Hon'ble High Court has only granted bail to
the abplicant and also suspended the sentence awarded to
hir during the penden&y of the aﬁpeal. Thus, there was no
prohibition for the Disciplinary BAuthcrity to remove the
applicant from service on the ground of conviction in
terrs of Rule 14(1) of the Railway Servants (Disciplinary
and Appeal) Rules, 1968. Much emphasis has been placéd by
the learned counsel for the applicant on the order of the
learned Single Judge passed in SB Criminal Misc. IInd Stay
Application Ro.1253/2002 whereby conviction awarded vide
order/judgmrent dated 22.1.2002 was stayed till the
disposal of the appeal. We are of the view that this order
¢cf the 1learned Single Judge is of no avail to the
applfcant. It may be added that this order was preocured by
the applicant without bringing to the nctice of the
Hon'ble High Court that the order of remroval pursunant to
the show-cause notice had alreédy been passed cn 6.8.2002.
The Hon'ble High Court was Hﬁzzhe impression that only
show-cause notice was issued against the removal fror
service and no final order has been passed by the
competent authority till 21.10.02 on which date the
learned 8Single Judge stayed the aperation of impugned
order/judgrent dated 21.1.2002 as can be seen from the
paras extracted below :-

"ees in the case at hand, the appellant

apprehends that because of passing of judgment of

conviction, his services shall be terminated and

the concerned railway authorities have allready

¢
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issued noctice teo the appellant on 5.6.2002,
rejuiring hir to show vcause as to why his

services should not be rerminated due to
conviction in & criminal case. It is thus evident
that the department have initiated proceedings to
dispense with the services «f the appellant. In
this wview o¢f the mwatter, the rprayer of the

appellant, in my congidered opinicn, appears to

be reascnable inasmach as his services shall be

terminated as a CoONSEUENncE of ordevr of

conviction by a crimipnal court. Thus the crder of
conviction deserves to be suspended.

For the reasons aforesaid, this application
for staying the crder of convicticn is allaowed.
The impugned order,/judgmrent of conviction dated

22.1.,2002 passed by the trial econrt in so far it

b

relates tc¢ the aprellant Tsmai chall remained

stayed till the disposal of appeal.”

Thus, & pereocn who has obtained an order Ly

iondP“/
supressing the material faxt fronm the conrt sakRpctiiecmade

entitled tc be heard and the 02 is liakle to Le dismissed
on this score alsc.

2.3 That apart, the fact remains Lhat when the order
of remcval dated 6.3.02 was passed Ly the Disciplinary
Authority, there was no stay tregarding conviction ae
awarded vide the impugned order/jndgment dated 22.1.02 and
as such no infirmity can ke found in the order <~f removal
dated A.8.2007 which was passed in terms ~f Fule 14(1) of
the Failway Servants (Discipline and.Appeal) Fules, 1968.
Even otherwise alsc, no infirmity can Le found in the

crder of remcval which was confirmed by the Appellate

W
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Authority vide the irpngned crder dated 29.7.2002., In that
ocrder, the Aprpellate Aﬁthority was required to examine the
validity of ithe crder  dated £.3.02 rassed by the
Dieciplinavy BAnthority. The Appellate Aunthority was not
required to go inte the mestion regarding the order

t
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passed Ly the Hon'kle High Court in SB Misc. IInd Y
Appliction 112,1253/2002, This fact can ke seen from the
order dated 23.4.2003 passed by this Tribunal in 0A
11¢.14/2003 wherehky this fribunal has given opportunity te
the applicant to file & freeh appeal against the order of
remgval”within three weeks from the dste of passing of the
order and the Arppellate Authoirty was directed to decide
the same on merits within three months fror the aate of
presentation of the appeal without taking robhjection
regarding lirmitation. The BAppellate Authority has decided
the appeal thereby ezamining the validity of  the srder
dated G.8.,7002 passed by the Disciplinary Authotity.'The
Aﬁpellaée Anthority has specifically stated that the crime
cermitted by the applicent is of very Jrave nature and the

court of law has found the applicant guilty and inflicted

punishmwrent and thus the punishment <f rencval from service

o ————

given t¢ hirwm by the CWM-I'vota iz Jjustified and necessery

and nc¢ ~hange is reuired in the ~rder and the renalty
awarded Ly the Disciplinary Authority was maintained.
2.4 At this =stege =stage, we nIay aleo refer the

decision of the Apex Court in the case of B.F.Vapur vs.

State of Tamil 1ladn and Anr., 2001 (&5) ZLFE 749. In fthat

case the se-ond respondent, Ms.J Jayalalitha, who was
Chief Minister ~f the State of Tamil lladn between 1921 and
1995 was convicted for offence punishable under section
120 ¢f the Indian Penal <Tode read with Secticn 13(1)(c),

12(1)(8) and 13(Z) of the Preventicn of Corruption Act,

by
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1588 and for the coffence under section 40% of the Indian
Penal Code. She was sentenced tc undergo 3 years' rigorecus
irmprisonment and a fine of Rs. 10,000 in the first case
and to undergc I years rigorcocus imprisonment and pay 2
find of Rs. 5000 in the second cacse. She preferred aﬁb
appeals against the conviction before the High Court at
Madras. On an applicatibn filed b? her in the two appeals,
the High Court by an crder suspendéd the sentences of
irprisonment. Thereafter, she filed petitions in two

appeals ceeking the stay of operation of the judgment in

the twec <criminal <cases. ©On April, 2001 the seccnd

respondent filed nomination papers for four
constituenciesn in respect of the general electinn tec be
held to the Tamil Nadue Assembly. ©On 24th April, 2001
three nomination papers were rejécted cn account of her
disgualification under 3Zection 3(3) of the Representation
cof People Act, 1951 by reascn of her conviction and
sentence in the two criminal cases. The fourth nomination
peper was rejected for the reascn that she had filed her
norination for more than two seates. The correctness of the
order of rejecticn was not called in question. On 13th
May, 2001 results of the election to the Tamil Nadn
Assembly were announced and the AIADME party which had
prcijected the sercond rvespondent as its chief mwinisterial
nocrinee, won by a large majority. "On 14th May, 2001 the
second respondent was sworr in as Chief Minister of Tamil
Nadu. Her appointmrent as Chief Minister was challenged by
filing a writ petition Lefcre the Madras High Court on the
ground that the applicant could not have Lkeen sworn as
Chief Minister on account of her conviction. The Writ
Petition was dismissed and ultimately the matter was

carried to the Supreme Court. The Hon'ble Supreme Court
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after snalysing the variocve preovisione in paras 22 and 34

held as under:-

33. Section 382 ¢f the <Cade of Criminal
Procedure on  the Lasis of. which the secsnd
respondent was relessed on bail hy the Madras
High Court vreads, -so far &ss 1is relevant, as
follows:-

"38Y. Zuspensicn of sentence pending the appeal;

release of appellant on bail-
(1) Fending any apreal by & convicted persesn, the
appellant court mway, for reascns teo be reccrded

by it in writing, crder that the evecuticn of the

sentence cr corder appesled against ke suspended
and alsc, if he is in ﬁonfinement, that he be
released on bail, or con his own bond."

34. It is true that the ordér of the High Ccourt
at Madras on the applicaticn of the second
respcndent stétes, "Fending criminal apreals the
gsentence cf‘impriscnment alone is suspended and

the petitioners shall ke released ~n hkail..." but

]

this has tc be read in the context of cecticn

«

under - which the power was exerciged. TInder

ecticn 38% an appellate court way aorder that

1]

"the execution of the sentence or order appealed

against be suspended...". It is net within the

pcecwer ¢f the appellate rcourt to suspend the

sentence; it can only suspend the executien of

the sentence pending the disposal of sppeal. The

suspension of the erecution of the sentence does

not alter or affect the fact that the coffender

has been convicted of a grave offence and has

attracted the sentence «of iwmpriscnwent of not

less than twc vyears. The suspension of the

%
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execution of the sentences, therefore, does not
remrcve the disqualificaticn against the second

respondent. The suspension of the sentence, as
F———— ~

the Madres High Ccurt errcnecusly called it, was

P

in fact only the‘suspénsion nf the exeruntion of

EEE sentences pending the disposal of the apreals

filed by the second respondent. The fact that she
secured the suspensien of the execution of the
sentence against her did hot alter or affect the
cenvictions and the sentences imprsed on her and
‘she remained disqualified from séeking

legislative coffice under Section 3S(3).

Thus from the porticn aé qucted above, the Arex
Ccurt has held that the Appellate Ceourt cannct suspend the
sentence but it can only suspend "executicn of sentence".
It is further made clear that the suspensicn cf execution

cf sentence does not alter or afferct the fart that the

-offender has bLeen convicted of a grave nffence and under

these <circumstances it was held that suspension of
execution ci the sentence does not rerove the

disqualification ageinst the second respondent.

2.5 In the instant case alsoc, the applicant has been
ccnvicted by the competent cenrt for grave cffence. The
&ffect ¢f conviction can  conly  he obliteraté&a,q'the
judgement of the tfial court is neg;ggﬁgﬁéggi set-acidey by
the appellate court. Sc¢ long as the judgment is not set-
asided,the fact remains that the accused stands convicted
though execution of sentence has Leen "suspended by the
appellate ccurt in appropriate cases. The appellate court

has no power tc suspend the convicticn as already 1aid

4,
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dcwn by the Hen'kle Apex Conrt in B.R.Fapur case (supra)
and also in terms cf Section 38% of the Code of Civil
Frocedure, relevant peorticon of which has been reproduced

above.

3. For the reascons stated akove, the present OB is
disrissed at the admission stage with no order as to

costs.

SN Wiki >
(A.K?;HAI/\I\DA—R’I)/ (M.L.CHATUIHAN)

Member (A) Member (A3)



