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IN THE CENTRAL ADMillISTPATIVE TFIBUNAL, JAIPUF BFNCH, 

JAIPUR 

Dated 0f order: 06.10.?003 

OA No.447/2003 

Ie1rail s/c· Shri llanhe rhan r/o Purohitji Ki Tapri, Rota 

Junction, ~ota, laet employed on the post of Helper 

Khallasi, Workshop, Western Pailway, Kota • 

•• Applicant 

Versus 

l. Union of India through General Manager, West-

Central Railway, Jebalpur. 

2. C.R.S.E., West-Central Pailway, Jabalpur. 

3. Chief Works Manager, West-Central Railway, rota. 

4. Assistant Works Manager (Pepair), West-Central 

Railway, Kota. 

•• Respondents 

Mr. C.B.Sharrra - counsel for the appli~ant. 

CORAM: 

HON'BLE MR. M.L.CHAUHAN, MEMBER (JUDICIAL) 

HON'BLE MR. A.K.BBAUDAPI, MEMBER (ADMINISTRATIVE) 

0 R D E R (ORAL) 

'-~e opplicCint while w.:,rl::ing on the post c:f Helper 

Khallasi in the Workshcip at :r..:.t;s was :iwplicatea in a 

cr:i rrinal case and FIR 110. :06:::1 /9:. undi::>r Sect j .:,ns 307, 147, 

148 ana 149 of IP•: was registered against hirr. After 

cowpletion of the investigation ana filing of the challan, 

the applicant was canvictea by the learned Adaitional 

Session Judge I10. :::i I Fast Tra·:-}: I I~ota vide- jlJdgroent aatea 

2~.l.~001 and sentenced for 10 years and ~ years rigorous 

iwprisonroent under Section 307 and 148 of the IPC. The 

applicant filed an ar:.peal before the Hon't.le High Court 
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which was registered as SB CriIPinal Api.:.eal tl.:..134/2002 and 

the Hon' ble High Cc.urt suspended the sent€nc€ aw.3rded by 

the Additional Session Juclge IJ.:,,.~, Fast TracJ.:, rota, vide 

order dated 3.~.?002. 

1.1 The applicant was issued a shc.w-cause not ice on 

5.6.2002 (Ann.A6) by the Disciplinary Authority under Fule 

14 (1) (a) of the Railway Serv.9nts (Discipline and Appeal) 

Rules, 1968. The applicant subTPit tea reply to the show-

cause notice and the Disciplinary Authority after 

considering the reply subIPittecJ by the ar:1plicant passed 

the order of removal frorr. service w.e.f. 6.8.2002. The 

rerr·oval order was peissed on the grouna that the applicant 

was cc,nvicted ~the criwinal court. 

1.2 Frow the rraterial placed on reco·ra, it appears 

that the applicant al so moved a secc.na stay application 

before· the Hc.n' ble High Court which was regi stereo as SB 

Criroinal Miscellneaus Secona Stay Application No.1~53/2002 

. '"'B ,., . . l A - 1 11 - 1 ') 1 I-. - - ., in ;:: cr1rl"1na ppeo ~·-·· ..... -. _uu..:. The s:?.id application 

was final 1 y disposed of by the learned Single Judge vi de 

order aat'ed 21.10.2002 (Ann.A7) allowing the stay 

application and the iwpugned order/judgment of conviction 

dated 2~.l.?002 passed by the Trial Court in so far ~s it 

relates to the applicant was stayed till the disposal of 

the appeal. 

1.3 From the Il'aterial placed on recc.ra it is also 

clear that the applicant has also challenged the order of 

his reID0val datea 6.8.:?00.? by filing OA in this Tribunal 

which wae registered as OA Ne •• 14/:?003. The said OA was 

finally disposed of by this Tribunal vide order dated 

23.4.2003 by holding that the applicant has approached 

this Tribunal without availing the remedy of appeal 

available under Railway Servants (Discipline and Appeal) 

--------·-~-· ·-~ ;. 
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Rules, 1968. This Tribunal permitted the applicant to file 

appeal against the order of rerooval wjthin three weeks 

from the date of passing of the order and the Appellate 

Authority was directed to decide the same on werits within 

three Irlonths frorri the date of presentation of the appeal 

without taking objection of limitation. The Appellate 

Authority vi de the impugned oraer dated 29.7.2003 

(Ann.Al) has rejected the appeal of the applicant. Hence, 

the appljcant has filed this OA thereby praying that the 

impugned orders datec1 29.7.2003 (Ann. Al) , 6.8.2002 

(Ann.A2) and show cause notice datec1 5.6.~002 (Ann.A6) be 

Quashed and set-aside and the respondents be dj rected to 

reinstate the applicant in service. Further prayer ll'ade by 

the applicant is that the respondents be directed to treat 

.the suspension period as spent on duty by quashing the 

order c1atec1 22.4.2002 (Ann.AS) C!na letter dated S.7.2003 

(Ann.Al3). 

2. We have heard the learned counsel for the 

applicant at admission stage. 

2.1 The only point argued by the learned counsel for 

the applicant is that since the order of conviction has 

been stayed by the Hon'ble High Court vide order dated 

21.10.2002 (Ann.A7), as such the order of rerr-o·val dated 

6.8.2002 (Ann.A2) passed by the Disciplinary Authority on 

the ground of conviction and also the order dated 

29.7.2003 (Ann.Al) passed by the Appellate Authority 

rejecting the appeal, be quashed and set aside. 

2.2 We have given our thoughtful consideration to the 

submissions made by the learned counsel for the applicant. 

We are of the view that the applicant is not entitled to 

any reljef whatsoever. The cowpetency of the Disciplinary 

I 
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Authority to pass order of rewoval from service on account 

of his conviction by the competent court under Rule 14(1} 

of the Pailway Servants (Disciplinary and Appeal) Rules, 

1968 is not di spt1t ea. When the ordt:,r of rell'oval was ~~~·fPt" 
6.8.2002, the Hon'ble High Court has only granted bail to 

the applicant and also suspended the sentence awarded to 

him during the pendency of the appe~l. Thus, there was no 

prohibit ion for the Di sci pl inary Authority to remove the 

applicant frolT' service on the ground of convict ion in 

terms of Rule 14(1) of the Railway Servants (Disciplinary 

and Appeal) Rules, 1968. Much emphasis has been placed by 

the learned counsel for the applicant on the order of the 

learned Single Judge passed in SB Cr~roinal Mjsc. IInd Stay 

Application l.J0.1253/2002 whereby conviction awarded vide 

order/judgment dated 22.1.2002 was stayed till the 

disposal of the appeal. We are of the view that this order 

cf the learned Single Judge is of no avail to the 

applicant. It way be added that this order wa~ procured by 

the applicant without bringing to the nctice of the 

Hon' ble High Court that the order of rerr·oval pursuant to 

the show-cause notice had already been passed on 6.8.2002. 
~\.lt.{v 

The Hon'ble High Court was HI"t-the impression that only 

show-cause notice was issued against the removal trow 

service and no fjnal order has been passed by the 

competent authority till 21.10.02 on which date the 

learned Single Judge stayed the 0peration of iwpugnea 

order/judgwent dated 21.1. 2002 as can be seen frorr the 

parae extracted below :-

II In the case at hand, the appellant 

apprehends that because of passing of judgment of 

convictjon, his services shall ~e terminated and 

the concerned rajlway authorities have allready 

I 
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issued nut i•:-e tc• the api.:·el lant a:.n 5.(: .• ::'00::', 

re-._:iu iring hi Ir ta:. shc.w .:.-a use as t --'-' why his 

services sh.:.ul a n.::.t be terminated due to 

conviction in a criminal case. It is thus evident 

that the department have initiated proceedings to 

c1i spense with the serv i ·=-es .:.f the a pp ell ant. In 

this view of the matter, the prayer of the 

be reasc.nable inasiruch as his services shall be 

.t er n·ii na tea as a •:-o:.n SE-·:JJJen.:-e .:n·aer of 

conviction deserves to be suspended. 

2::'.1.::::00:::: passed by the irial court in s0 far it 

relates tc. the appellant Isn-•ai1 shall remained 

stayed till the disp0sal of appeal." 

Thus, a person .who has obtained an order by 
iD hA­

supressing the mati:rial fa.:-t fr.::.n-· the .:.:,urt .~a.RRC·t ID-~:a.de 

entitled to be heard ana the OA is liable t0 be dismissed 

on this score also. 

2.3 That apart, the fact remains that when the order 

of removal dated 6.E:.(1:::: was i:•·:tssea l:·y the Dis.:iplin.=1ry 

Authcrity, there was no stay regarding c0nvicti0n ae 

awarded vicle the irrpugnea 0rcler/jucl9ment dated ::'::'.1.0::' and 

as such no infirmity can te found in the order 0f removal 

dated 6.s.::::00:::: which was passed in terms af Pule 14(1) of 

the Pailway Servants (riis·:ipline and ApI=·Eal) Pules, 106.<3. 

Even otherwise al so, n.:, infirmity can J:.e fc,trnd in the 

0rder of re~oval which was confirmed by the Appellate 

1 - ·...-- --
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Author~ty vide the iwpugned 0rder dated ~9.7.~003. In that 

order, the Appellate Auth0rity was required to e~awine the 

validity of the order dated 6.8.0~ passed ty the 

Diecir:·lina1-y Authority. The Appellate Authority was not 

reauirea to g0 into the question regarding the order 

passed by the I-l 1:1n' bl e High Court in SB Mis·:-. I Ind St.3y 

This fa·:-t can be seen frr:.w the 

order dated ~3.~.~003 passed by this Tribunal in OA 

Uc.l~/~003 whereby this Tribunal has given opportunity to 

the applicant to file a fresh appeal against the order of 

rem.:,val within three weel:s fr.;:,rr1 .the date .:,f passing of the 

order and the Appell ate Auth0i rty was cli re•:-tecl ti:· decide 

the sawe on rrieri ts within three rr·0nths f:i:r:.rr the date of 
,.~ 

' presentation of the appeal without tating 0bjecti0n 

regarding liwitation. The Appellate Authority h~s decided 

the appeal thereby e:·:a1Tiinin9 the. veilidity i:·f the .:.rcler 

dated i:. •. g.:::•(1(1,:0 p.:issecl by the Disdplinary A1_1thority. The 

A~pellate Auth0rity has specifically stated that the crime 

ccrrmittea by the applicant is of very ~rave nature and the 

court of law has found the applicant guilty and inflicted 

punishwent and thus the punishment 0f rewcval frow servjce 

given to hi rr· ty the CWM-r .:,ta i c jue-t if i ec1 and necessary 

and .nc ·:hange is re·:Juirecl in the .:.rcl.;.r and the penalty 

awarded ty the Disciplinary Authority was waintai~Ed. 

2.4 At this stage eta9e, we vay also refer the 

decision .:,f the Ape:·: Court in the 1:-asE i:1 f B.F'.I'apur vs. 

State of Tcmil lJaclu and Anr., ~001 (5) SLP 749. In that 

case the second respondent, Ms.J Jayalaljtha, who was 

Chief Mini stH- .:f the State ,::,f Ta1T'i 1 11aclu betweEn 1991 and 

120-B c·f the Inclj an Pena 1 •:'·:iae re a cl i..d th Sect i c.n 13 ( l) ( c) , 

13(l)(c1) anc1 13(:2) of the Pre·Jentic·n c,f C.:rruption Act, 

-1 
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1988 and for the cffence under section 409 of the Indian 

Penal Code. She was sentenced ta undergo 3 years' rigorous 

imprisonroent and a fine of Rs. 10,000 in the first case 

and to undergo ·-:. years rig•:irc.us imprisonment and pay a 

find of Rs. 5000 in the secc.nd case. She pref erred ae~ 

appea).5 against the convict ion bef·:ire the High ~ourt at 

Madras. On an application filed by her in the two appeals, 

the High cc,urt by an order suspended the sentences of 

irrprisonroent. Thereafter, she filed petitions in two 

appeals seeking the stay of operation of the judgment in 

.the twc criroinal cases. On April, 2001 the second 

respondent filed nomination papers for four 

const it uenc iesn in respect of the general election tc be 

held to the Ta roil Ha due Asserobl y. On 24th April, 2001 

three noroi nation papers were re j ectea on account of her 

disqualification under Section 2.(3) of the Representation 

of People Act, 1951 by reason of her conviction and 

sentence in the two criminal cases. The fourth nomination 

paper was rejected for the reason that she had filed her 

noroination for roore than two seats. The correctness of the 

order of rejecticn was not called in question. On 13th 

May, 2001 results of the election to the Tamil Nadu 

Asserr•t.ly were announced and the AIADME party which had 

projected the second respondent. as its chief rrinisterial 

norrinee, won by a large roajority. On 14th May, ~001 the 

second respondent wa~ sworrr in as Chief Minister of Tamil 

Nadu. Her appointrrent as Chief Minister was challenged by 

filing a writ petition before the Madras High Court on the 

ground that the applicant could not have been sworn as 

Chief Mintster on account of her conviction. The Writ 

Petition was dismissed and ultiroately the rratter was 

carried to the Supreme Court. The Hon 1 ble Su pre roe Court 
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after analysing the various provisions in paras 33 and 34 

hela as under:-

Secti0n 389 of the Cc.clE of Criminal 

Procedure 0n the basis of which the second 

reepc.nc1ent wae rElease·a i:.n bail by the Maclras 

High Court reaas, s0 far as is relevant, as 

follows:-

"389. Suspension of .eenten.:-e i:·enclin2_ the- appeal; 

!elease of aprellant on bail-

(1) Pending any appeal by a convicted person, the 

appellant cc.urt rr·ay, for reas•:ns tc· be re-.::-c·rded 

by it in writing, circler that the e:··e,::-uti.:·n of the 

ana also, if he is in confinement, that he be 

release-a on bail, or on his ciwn b·:-nCI." 

34. It is true that the ·:irder c,f the High Ccurt 

at Madras on the applicati0n of the sec0na 

respondent states, "PencJing crirrdnal appeals the 

sentence of. irr1pr i se:nrrent al one i e suspended and 

the petiti0ners shall be released c,n ban ... " but 

this has to be reaa in the context cf section 389 

unaer which the power was exercised. Under 

Secticn 389 an apr:·ellate C·:·urt rr·ay .:.raer that 

"the e:-:ecuti.:,n of the senten•:e .:.r order appealed 

against be suspended ••• ". It is net wHhjn the 

pcwer cf the appellate court to suspend the 

sentence; it can .:,nl y suspend the e:-:ecut ion of 

the sentence pending the disposal cf appeal. The 

suspension of the e~ecution of the sentence does 

not a 1 t er .:, r ei f f e ct t he fact t ha t t he t::• f f en a er 

has been cc.nv i ct eel of a grave offence ana has 

attract ea the eenten . .:e C·f irr·pri scnrrent of not 

less than twc years. The suspeneion of the 

~ 
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e}:ecut j i:1n of the sent enc es, therefore, aoes not 

rerr·cve the di squal if i cat i c.n against the sec·:.na 

respondent. The susr:.ens i c,n c.f the sentent:"e, 

the Madras High Court erroneously callea it, was ..___ 

in fact 0nly the suspensi0n c.f the E·:·:ecution of 

the sentences pending the disposal of the appeals 

filed by the sec·c.na resp0naent •. The fact thcit she 

secured the suspensic·n of the executi•:in ·:if the 

sentenc~ against her did not alter or affect the 

convict i l'.:,ns and the sentences i JTlpc.sea on her' and 

·she dis.:iualifiea froJTl seeking 

legislative 0ffice under Section 8(3). 

Thus fr0rri the pc.rticn as quc.tecl abc.ve, the Ape:-: 

Court has held that the Appellate Court cann0t suspend the 

sentence but it can only susi_:.end "e:·:e.::ution c.f sentenr:-e". 

It is further rriade clear that the suspension cf execution 

cf sentence does nc,t alter c.r affe•:-t the fact that the 

0f fenoer has been cc.nv icted of a grave offence and under 

these cjrcuwstances it wa~ held that suspension of 

cf the not rerreve the 

oisqualificaticn against the sec0na resp0ndent. 

2.5 In the instant case also, the applicant has been 

convict ea by the coJTlr:·et ent •:'C•Urt f .:,r grave .:,ff ence. The 

&ffect of c0nviction can 

judgeroent 0f the trial court 

C·nly be c,tliteratUff., y ... the 

t.t!L'-ma~ 
is r~~ set-asj<.'lezi by 

the appellate court. Sc. lc1ng as the judgment is not set-

aeideri., the fact remains that the accused stands 1::.:.nvictea 

though e:-:ecut ic,n of sentence has been · suspenaea by the 

appellate ccurt in appropriate cases. The appellate ~ourt 

has nc, power tc suspend the c·::.nvicti 0:·n as alreaay laid 

~ 
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dcwn J:,y the Hcn'ble Ar:,e·:·: cc,urt in B.R.I'apur caee (supra) 

and ·also in terrr·s cf Section 389 ·:if the C.-:.ae of Civll 

Pro.:eaure, relevant pc,rt :i 0n c:,f wh :i ch has been reproduced 

above. 

3. For the reasons stated at.0·ve1 the present OA is 

d:isrdssea at the aarrissiein stage with no order as to 

costs. 

~ ~\j 
~\t.1 > (A.K.BHA~ 
Merr•ber (A) 

(M.L.CHATJHAN) 

Mewber (A) 


