CENTRAL ADMINISTRATIVE TRIBUMAL, JAIPUR BENCH

OA No.425/2003.

Jaipur, this the 30™ day of January,

e
3

CORAM : Hon'ble Mr. M. L. Chauhan, Judicial Member.
Hon’ble Mr. A. K. Bhatt, Administrative Mecmber.

Kuldesp Yadav

S/o Shri Umrac Singh,
Egad about 36 years,
R/o 12, Shastri Nagar,
Ajmer.

None is present for the applicant.

Vs.

[

. Unicon c¢f India
Through General manager,
Northern Western Railway,
Jaipur.

2. Senicr Divisional Commercial Manager (Establishnrent)
Northern Western Raillway,
Jaipur Division,
Jaipur.

3. Divisicral Railway Manager,
Northern Western Railway,
Jaipur Division,

Jaipur.

By Advocate : Shri &. §. Hassan.

: ORDER {(ORAL) :

The applicant has filed this OA thereby prayving for

the following reliefs -

i) That the impugned crder dated 04/08/2003
(Annexure R/1) result of written test nway
please be declared illegal, arbitrary and the
same may be quashed with all <conssquential
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tenefits and further the respondents may be
directed teo produce the complete selection
proceedings which was held 1in pursuance to
notification dated 01/04/2003 {Annexure

&/4yincluding the copy of written test of
applicant which will reveal the malice and
manipulation of responder in the interest of
justice and further tne responden*s may be
directed to consider the case of applicant for
promoticn to Head TTE in pay scale Rs.5000-800

with all consequential benefits.
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Any other order/directions/reliefs may be
passed in favour of applicant which may be
deemed fit Jjust and preoper under fact and
circumstances cof this case.
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iii)} That the «c¢cst <f this application mav be
awarded.
2. Briefly stated, the facts of the case are that the

dated 10.01.2002 {Annexurse A/2). A notification was

issued by the respondents for conducting selection to the

post of Head TTE/Conductor, Head TCE vide letter dated
1.04.2003 {(Annexure A/4). There were in zll 38 vacancies

cut of which 5 vacancles wesre meant for Schaduled Casts
category and twe for Scheduled Tribe category. The
selection was required to be conducted on the basis of

written test as well as oral intsrview. Accordingly, the

selection list of the persons who were eligible to
Al . ~— .
undergo the selection for the aforesaid post fcor the

purpose of conducting written test was prepared in which

the name of applicant was also included. The list of all
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the persons who gualify the written test and become

eligikle for promotion were displayed vide order dated

4,.09.2003 (Anﬁexure A/1y, however, the name of the
applicant did not find mention in the said list. §Feeling
aggrieved by the said notification, the pplicant filed
the present OA before this Tribunal whereby the cnly
centention raised by the applicant was that the applicant
is eligible for the purpose of interview in terms of
Proviso 218 (g} {ii) of IREM which provides thét 60% of
the total marks prescribed for written ezamination and
for seniority will alsc be the basis for calling
candidates for vwviva-voce test instead of 60% for the
written examination. It was argued that despite meeting
this qualification, the applicant has not been called for
the interview which has 5een fixed on 19.9.2003. This
Tribunal while 1issuing notice +to the respondents on
18.09.2003 alsc granted ex-partg interim stay to the
extant that in case the applicant has secured 6C% of the
marks prescribed for written examination and seniority in
terms of proviso 219 (g) {ii) of IREM, he shall be
interviewed by the competent authority and the result

will be placed in sealed cover.

3. When the matter was listed on 6.11.2003, this
Tribunal vacated the interim stay as in the interim reply
filed by the respondents, it was stated that the

applicant has not secured 60% marks prescribed for
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written examination and seniorityiin terms of Proviso 219
{g) {ii) of IREM and as such he was not eligible to call
for interview. Cn the same date, this Tribunal alsoc
considered MA No.499Y2003 moved by the applicant for
amendment 1in the pleading whereby the applicant has taken
additicnal pleas. Hewever, in the interest of justice
that application was allowed and the applicant was

directed tc file amended QOA within a period of one week

=

and further cpportunity of four weeks was granted tc the
respondents te file reply to the amendsd OA. When the
natter was listed on 6.12.2004, an opportunity was
granted to the.applicant tc file rejcinder. Thereafter,
three more opportunities were granted to the applicant to
file rejcinder. Vide order dated 19.04.2005, it was
specifically observed that in case rejoinder is not file
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thin a pericd of two weeks, the pleadings will be
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cdeemed tc_be ccmpleted and the matter was adjourned to
12.5.2005. ©On 12.5.2005, none has appearsd on behalf of
the parties and thus the matter was listed for hearing on
27.06.2005. Thereafter the natter was adjcurned from

time to time and from the order sheet it appears that

none has appeared on behalf of the applicant after

25.7.2005.
\
4. Inn the amended CA, the applicant has taken entirely

a new pleag§which was not in the original OA that is 1)

that 40% of questions in the guestion paper were out <

Fh



W

syllabus and 2) that the respondents acted in gross

violation of Rule 219 (g) of IREM Vol.I.

\
5. Respondents in their reply have specifically pleaded
that thg respondents acted as per Proviso of Rule 219 (qg)
of IREM and as pef the interim direction of the Hon’ble
Tribunal candidature  of the applicant was again
considered wherein .it was found that the applicant was
net eligikble to appear in the Viva-voce test and,
therefore, the applicant was accordingly informed vide
letter dated 19.09.2003. The respondents have further
stated that the matter 'is alsc squarely ccvered by the
jﬁdgment rendered by this Tribunal in OA No.458/2003, Har

Sharan Singh & Ors. vs. Union o©f India and Others,

decided on 16.01.2004 and alsc the judgment rendered in

the case of Sumer Singh vs. Union of India & Ors., OA

No.455/2004, whereby this Tribunal has held that once the
applicant has appeared 1in the selection test and he
failed in the selection test, he cannoct challenge that
the question paper was cut of syllabus. It ié further
stated that the applicant was working only on ad hoc
basis on the post of Head TTE and he has no right to be
promoted on the said poét without passing the selection
test in which he appeared and failed. Respondents have
further specifically pleaded that the applicant did not
lodge any protest just after seeing the question papers

or after examination but he made all allegation after he
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was declared failed and even after adding notional marks

when the percentage could not be raised to 60% marks.

6. None [ ¥Yappeared con behalf of the applicant. We have
heard the Learned Counsel for the respondents and gone

through the material placed on recocxrd.

h

7. We are of the firm view that the present OA
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wholly misconceived and deserves cutright rejection. As
can be seen from the material placed on record, initially

the grievance of the applicant was limited to the extant
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that the respondents may be directad to consider
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candidature of the applicant after adéing the notioc
seniority marks in terms of Proviseo 219 {g) {ii} of IREM
and the applicant be called for cral interview tc be held
on 19.09.2003. As already stated above, this Tribunal
vide crder dated 18.08.2003 granted ex-party interim
directicn tc the effect that in case the -applicant has
secured 60% of marks prescribed for written examination
and seniority in terms of Proviso 219 (g} (ii} of IREM,

he shall be interviewed by the competent authority and
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ult will be placed in sealed cover. Pursuant to

this, the <candidature of the applicant was again

considered by the respondents and the applicant was
intimated vide letter dated 19.09.2003 that the applicant

is not eligible fcor calling for viva-voce in terms of the
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aforegsald provisicon. It is thereafter that the applicant

filed an MA for amendment which was registered as MA

0]
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No.449/2003 thereby taking additional ground that 40% of

paper is out of syllabus and the selection was conducted

pleas taken by the applicant which are wvagus in naturs
and 1s after thcought, cannot be entartained, as these
pleas were taken by the applicant when he was intimated
vide letter dated 19.09.2003 that his candidature was
ccnsidered in the light of Proviso_219 {gy of IREM and as
per these provisions, the applicant is not entitled for

calling for viva-voce. As can be seen from the MA for

anendment, which was moved on 21/22.10.2003 that is aftsr

m

lapse of about one month when he was apprised about the
fact that he 1s not entitled Lo any relief in terms of
the case set out by him in the original/unsmended OAR, the

aforesaid additional pleas were taken by the applicant
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8. Further, we are of the view that ithe cas
applicant is also fully ccvered by the judgment rendered

v this Tribunal in th
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case of Har Sharan Singh (supra)
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and Sumer Singh {supra) whereby the same selecticn as in

the present case was under challenge and the pleas taken

by the applicants therein besides cther pleas were the

M

same as in the present case that (i) the questicn paper
was out ¢f syllabus and (ii) the selection was nct held

in accordance with ules. This Tribunall held that th
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applicant 15 estopped from challenging the selection
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the ground that the guesticn paper was cut of
syllabus and the allegation 1is after thought and OA

No.458/2003 was dismissed by imposing a cost of Rs.2000/-

on the applicants therein. For the purpose of aforesaid
finding, this Tribunal also took intc consideration the

judgment c<f the Apex Court in the case of University of

Cochin v. HN. 8. Kanjoonjamna and cthers {AIR 1887 sSsC

2083) and G. N. Nayvak v. Goa University and others ({(AIR

2002 S8C 790) as relied by the Learned Cocunsel for the
respondents that an unselected candidate, having
participated in a selection, is estopped from challenging

the process, further relied upcn the decisicn of the

IP’

Supreme Court in Madanlal vs. State of J & K RIR 1985 SC
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10885, m  Prakash Shukla vs. Akhilesh Kumar Shukla AIR

1986 SC 1043 and alsc the judgment of Delhi High court in
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Bhasin and Crs. vs. d. K. Tyagi and Ors. reported in
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239 and further cbserved that the applicants
therein have nct made any protest against the selection
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st and it 1s not permissible for the applicants teo

challenge the process after their participation in the
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selection process. Thus, the reasoning given by
Tribunal in the c¢ase of Har Sharan Singh ({(supra) is also

applicable in the instant case.
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S. At this stage, it may also

in OA No.452/2003, wha were four
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in number, were declared passed in the written test and
were made eligible to appear in viva-vece. However, the
position of the applicant in the present case 1s stil

worse. He had not passed the written test and thus was
not held eligible for viva-voce test. Thus, the case of
the applicant is still on weak focting as comparsed to the
applicante in OA No.458/2003, in which the applicant
No.1to3 have categorically stated that thev ‘could not
have been declared failed in the viyg-voce  test
sspecially when .they are working on the higher post of

Head TTE since the year 1999, 1987 and 1997 respectively.

10. Thus, for the foregoing reasons, the present OA is
bereft of merit and 1is accordingly dismissed with no

orcder as to costs.
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(A. K. BHATT) 1. L. CHAUPAN
ADMINISTRATIVE MEMBER JUDICIAL MEMBER

P.C./



