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Dadnich, §/o Snri J.P. Dadnicn, ajed 42 years, > 3hri Rajendra

Sharma 1-3-412,Jawahar Najar, Jaipar, presently posted as Superintendant,
Central Excise H=ad Office, Jaipur.

flr. S.K.

Mr. T.P.

{1  CoraM:

Applicant.
VERSUS
Unicn of India through the Secratary, Department of Personnel and
Training, Government of India, New Delhi.
The Chairman, Central Board £ Exzise and Customa, Departmant of
Revenue, Ministry of Finance, tiorth Block, New Delhi.
The Chief Commissioner, Central Excise & Customs, Jaipur Zone.

The Commizsioner, Central Exczise & “Zuatoms, Statue Circle,
“C"Scheme, Jaipur.-l

: Respondents.

Sharma : Counsel for the applicant.

Sharma : Counsel for the respondenta.

The Hon'ble Mr. J.E. Kaushik, Judicial Mamber.

Tne Hon'kle Mr. A.F. Bnaniari, Administrative Memb2r.
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ORDER

Per Mr. J.K. Kaushik, Tudi:zial Member.

The applizant inter-alia assailed ths order dated 29.01.0% (
Annex. I-A Ly which he has b2an ordered to be reverted from tne past of
Superintendent Group (B) to the post of Inspact:r Griup () and has also

sought certain cons2juential and ancillaty relisfs.

2. We have he2ard the learned counsel for the parties and have

carefully perused the pleadings and records in this casa.

e The indubitable f£acts which are ralavant in ra3olving the
controversy involved in the instént 2ase are that the applicant’ while
working on the post of Inspestor of Central BExcise and Custom, came to ke
promoted to tt‘lé'.pyst of Zuperintendent of Central fxcise and Zustom Group
(B) in tns 3cale of pay of Rs.G500-10500 vide crder dated  22.09.2002
Annexz(A.l). He imuediately carried cut the order and enjoy2d the promstion.

Thereaftar, by an ordzr dated 22.1.2002, the applicant has been ordered to

' be raverted from the pxst of Superintendent to the post of Inspector and

certain perzons belonying to reserved catejory have ba2an ordered to be

promoted.

4. The Orijinal application has been filed on diverse grourds
naratted in tne J.A. <ertain judysments of varisus courts including that of
tne Tribunal have been rafercad o in suppirt 2£ tn2 contentions raisad in

the O.A.

5. Az rejards the variance a preliminary ohjection was taken with
regard to maintainability of this O.A on the ground of }alternative remady
and it has been said that instrctions were issued by th; DOFPT vide OM dated
11.07.2002 and they =oould not be iwplemented by the DRC and there war2

certain 8C & 5T candidates wno were selected as per their own merits and
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thus a daci=ion was taken to convene reviaw DPC bo rectify the nnintendad

mistakes and as a result theresf, the impugyned crder had to be passed.

G, The laarnad coansel for t:ﬁe applicant' nas sukbmitted that the
a'pplicant was promsted t£o the post of Sui:erintendent Group (B) on
substantive basis and t;he promotion was without any rider whatsoever.
Tharefore the applicant has vested an indéfeasible right to hold the post
and he could not b2 raverted except after followiny the due prozess of law
and Jiving nim pre—decisional hearingy in th2 matter. At this staje a brief
pause waa given énd the learned counsel for the respondants wantéd an hour's
time to ascertain the factual pos’ition as to w’nethér .any>s‘n-:'w cause notice
has been given to tne applitant or not. The matter was taken up ajain and
it was informed by the learned counsel £or the respindents that in the
instant n:ase: nJ show Cause notice was given.  The l'é.élme—j“ counsel for the
raspondent3, however, suimitted that in l‘:ase tnis Tribanal feels that show
cause notice ought ©o have been Jiven, the respondants may be given liberty
to take action in accovrdance with law. dowaver, he stremcusly submitted
that the applicant has no cause wortn interterenc2 by this 'I‘r:ibunal in as
much as it was very well known to him that =>artain orders have been issued
by the DOPT rejardiny res2rvation and also in view f the amendment of the
Constitution of India and t;heré was hardly any necessity to give r';-atice in

the matter.

7. We are very clear in our mind that in ithe present -ase, admittedly

the applicant was promotad on sulxstantive hasis without any rider wnatsoever

and no show cause notice or pre-decisicnal hearing has been jiven to him.

It would Le pertinent to menticn hers that tha old distinction betwesn a
judicial act and an administrative ast nhas wi;hered away. Even an
administrative order whish involves w=ivil sonsequences midt Ly consistent
with the rules of natural justice. Bipression ‘civil consejuences'
encompaases infraction of n-:a_t merely property or perssnal rights but of

civil liberties, material deprivations, and non pecuniary damages. In its

o~
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wide umbrella comes everytning that affects a citizen in his civil life.

Ge Besides, wnat have been disoussed ahove, the law has been
propoundad through one of the very celebrity judyement passed in the case of

H.L. Trenan and others vs. Union of India and others [ AIR 19v3% 3C 362 1,

wherein their Lordships nave elucidated and examined the significance of the
following of tne principles of natural justice. The relevant portion in

para 11 of the report reads as under:

"
essse ewsvoce ssene

It 'is now a wall established principle of law that there can be no
deprivation or ourtailment of any existing rignt, advantajge or
benefit enjoyad by a Government ssrvant witnout complyiny with the
rulea of natural justice by giviny thne Govermment secvant withoat
complyiny with the rTules «of nataural justice by giving tne
Gavernment servant concerned an opportunity of keing h2ard. Any
arbitrary or winimaical exercise of powsr prajudicially affecting
the existing conditions of service of a Government servant will
offend ajainst the provision of Art. 14 of the Constitution.
Admittadly, the employees of CORIL were oot given opprrotunity of
hzaring or representiny their case before the impugn2d ciroular
was issued by the Board of Directors. The impujned civoular
cannot, therefore, be sustained as it oifends against tne rales of
natural justice. " '

=N llow applying tne aforesaid principle of law to the present.case,
since in tne present case, the applicant was promoted <n subst_;antive lbasis
and nas vested rignt to nold the post no order visiting nim with civil or
evil consejuence could have been passed against him witnout following the
principles of natufal justice. - The éfor:esaid decision squareiy co*)era on

all fours the instant case. Therefore the impugned order cannot be
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sustained since there was an infraction of principles of natural just:i ce.
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10. In yjew of what has be=an stated and Qiscussed above, there is
force in the instant application a:.d therefore the same is partly allowed.
The'impugned order in so far as it relates to the applicant stand quashed
ard the applicant-shall be entitled to all consequential benefils. However}
thié order will not preclude the respondants from passing any freSn order in
acoordance with law. With regard to the other relief(s) claimed by the

applicant he is at liberty to approach the Tribunal according to law. Ho

costs. d 3 |
% Iy S sl

(A.K. Bnandar1 ' : { J.K. Rananik )
Administrative Member. Judicial Hemter.
j8v.
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