IM THE CEWUTFAL ADMINIZTFATIVE TFIBRUWAL, JAIFUE EBELNCH,
JATPUR
Dated of ordev: 26.0%,2003
OA No.383/2003
Pradeer. Famchandani s=/2 late Zhri Daya Fam, Head Cler) E/E
Zection, d/ﬁmihé Zenior Divieional Ferscnal Office, Agmer

r/o RB.lo.241/2, GSwami  Servanand Mohalla, Delhi Gate,

.. Applicant
Versus
1. Tnicon of India through General Manager, MNorth-
Western Railway, Jaipur.
2. The Divisicnal Pailway Manager, MNorth-Western
Reilway, Ajmer.
3. The ©Senicr Diviesicnal Perscnal Officer AIT,
North-West Railway, Ajmer.
4. Shri Z.P.Dizit, Failway Enguiring Officer, Fota.
. Resﬁondents
Mr. Mahesh Tlishore Zharma, counsel for the aprplicant.
Mr. P.5.Gupta, counsel for the respondents
CORAM:
HCHU'BLE ME. M.L.CHAUEAI, MEMBEE (JUDICIAL)
HCH'ELE MFE. A.I.BHANDAFI, MEMBER (ADMINIZTRATIVE)

PER HON'BLE MR. M.L.CHAUHAN.

The applicant by way <f this applicaticn haes
prayed for  cmasghing 2Anns.A2, A3 and A% and in the
alternative prayed that the Tribunsl mway issue directions
to the respondents to keep the departmental proceedings in
abeyance till the trial in criminal case is rpending or
stay the departmentasl enmmiry or any other corder which the
Hon'ble Tritunal considers appropriate be passed in faveour

@L

of the applicant.



2. The Lkrief facts of the case are that the
applicant while working as Head Clerk in the coffice of
Diveicnal Fersonal Officer, North—Westefn Railway, 2jmer
was igsuned memcrandum dated 12.5.2007 thereby enclesing

srticles ¢f c~harge. The articles of charge reads as under

"That during 1292-95, he in connivance with Zhri
Bahadur Chand Chauhan @ Bazhadur Singh, a railway
erployee, earlier working and posted as Head
Clerk in Western Failway Gandhidham and
thereafter working and posted as Head Clerk, Laoco
Shed, W.Rly., BAku Foad, and presently 05-I1, Laoco
Shed, W.Rly. Abu Foad, with an intenticn tc get
many candidates selected by wrongful means, for

variocus posts in the DRM office, W.Rly. Ajmer,

-

contacted various poor, semi-literate Jjobhless
yeuth and wrongly induced them by 9iving false
aseurance c¢f procuring Jjeob fof_ them in the
Railway Deptt. and unauthorisedly demanded and
accepted undue pecuniary advantage fraom them.

And he thereby contravened Rule 3(i)(ii) and

(iii) of the Railway Ccnduct Fules, 1964."

Pricr to this, @& chargesheet under Secticn 120EB,
420, 467, 468, 471 IFC, 13(1)(8)(2) of FPreventiocn of
Corruption Act, 1988 was filed against the applicant in
the Court  of Special  Judge, C.B.I. on  11.12.2000
containing elmost the same charges and the case is pending
trial Lefore the 3pecial Judge, CEI Cases, Jaipur. The
contenticn of the learned ocounsel for the applicant is
that the articles of <~harge &and the astatement of
irputation are on the same factes on which the CBI, Jaipur
has filed the chargesheet and, therefcre, it is not proper
to held the departmrental enquiry against the applicant

gimultanecusly and thus he has filed the rpresent OA

®



S

: 3 :

therehly praying for the aforesaid reliefs.

3. Motices off interim prayer were isesned to the
reépondents. The vrespondents have filed interim reply
thereby opposing the prayer fovr grant of interimr prayer in
favour of the applicant estating that tﬁe departmental
enduiry and criminal préceedings can also he initiated
ceiriltanecsly hkecanse the appreoach and chiject of criminal
proceedings and the disciplinary proceedings are distinct
and different. The =tandard of proeof, the mode of enquiry
and trial in Loth thé cases are entirvely distinct and
different. Thus, in view of the law 12id down by the Apex

Cenrt in the case of M.Paul Anthcony Ve. Bhavat <old Mines

Ltd. [1999-32C (L&S)-Sl(ﬂ and »lsc the decisicn of the

Arex Court in the ctase of Lalit Popli ve. Canara Bank and

L

otre. [2002 (2) ELI &7 4d0f tate <f Fajasthan ve.

Tey

] and

B.F.Meena [15%¢ (6) -3CC-417], the applicant haz got no

rase and hence nct entitled for any interim relief.

4. The matter was listed for hearing cn 12.9.03 and
the learned ccocunsel for the applicant sukritted that in
view cf the interim reply filed Ly the respondents, the

matter may he decided finally cn merits.

5. We have heard the learned ccunsel for the
parties. The lesarned ocounsel for the applicant while
relying on the Jjudyment c¢f the Apex Tcurt in the case of

Fusheshwar Dulhey vs. M/e PBharat <oeoking Coal Ltd. [AIER

]

1

1]
1,
)

LX)

8 &C 2112] snd subsequent judgment of the Apex Court in
M.Pal Anthony (supra) which has veaffirmed the view taken
in the Ensheshwar Dubkey'es <ase (supra) argued that the

cririnal case and the disciplinary proceedings canncot go
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on the same eset of facts and as such the disciplinary
proceedings should be stayed.

5.1 The learned «~cunsel for the applicant also
brought to our neotice the decision rendered by this Rench
in 0A No.582/2002 dated 13.5.03, Farji Lal Neelam vs.
General Manager and wores., whereby this Tribunal has
directed that disciplinary proceeding shall rermain stayed

not

n

for a rperind of 2 years. If the criminal case 1
cencluded within the aforessid pericd of three years, the
respondents may .r65ume the departmental proceedings.
According to the learned counsel focr the applicant, the
present case is alsc semuarely covered by this judgment.
We have coneidered the subrissions made by the
learned wcounsel for the applicant and we are of the view
that the applicant has not made ~ut any case for staying
the departmental proceedings.
5.2 The law on the point ies well settled by the
Hon'ble Apex Court in nurber of judgments.
5.2.1 In B.FE.Meena's case (éupra) the respondent was a
remker of the Indian Adrinistrative Service belonging to
Fajasthan cadre. In that ~ase an FIF was lodged against
hirm for 3lleqged ndsapp‘opriation c¢f public funds to the
tune of PRes. 1.05 crores. Departmwental rproceedings were
initiated against hir. He has submitted his written
statement. Chargesheet was filed in the Court of Chief
Judicial Magistrate, Jaipur ageinst him for the coffence of
misappropriation of public.funds. He had approached the
Central Adrinistrative Tribunsl for stay of the
disciplinary proceedings. The Tribunal <found that the
chargezheet in the criminal case and the memo c¢i charges
in the Gisciplinary rroceedings are based upcn same facts

and allegations. The Triktunal, therefore, stayed the

L
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disciplinary proqeédings rending the criminal proceedings.

The State of Fajasthan approached the Supreme Court. After

taking a resume of the relevant case law on the point the

Supreme Court obkserved that the disciplinary proceedings

are mweant not really to punish the quilty but to keep the

administrative machinery unsullied by getting rid of bad

elements and hence they shonld not ke unduly delayed. The

Supremre Court ohkeserved as under:-

"One of the contending consideration is that the
disciplinary enjuiry cannct ke and should not be
delayed unduly. Seo far as criminal cases are
concenred, it 1is well known that they drag on
endlessly where high officials ot persons holding
high public coffices are invclved. They get bogged
downn on one 2r the other ground. They hardly even
reach a proweot conclusion that is the reality
inspite of repeated advise and admenitions frem
this Court and the High Courts. If a criminal
case is unduly delayed that may itself be a good
ground for going ahead with the disciplinary
enaguiry even where the disciplinary proceedings
are held over at an earlier stage. The interests
of administration and gcod Government derand that
these proceedings are concluded expediticusly. It

rust - be rerembered that interest of

admrinistration demand that undesirable elements

are thrown cut and any rharge of misdemeancur is

enguired into properly. The disciplinary

proceedings are meanit not really to punish the
guilty but to keep the administrative machinery
unsullied by getting rid of bad elements. The
interest of the Delinguent Officer alsc lies in a
prompt conclusion of the disciplinary
proceedings. If he is not guilty of the charges
his honour should be vindicated at the earliest
possible moment and if he is qguilty, he should be
dealt with promptly according to law. It is not

also in the interest of administration that

persone accused of sericus misdemencur should be

" continued in office indefinitely i.e. for 1lcng

W
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periocds awaiting the result of criminal
proceedings. It is not in the interest of

adrinistraticn. It only serves the interest of

the gquilty and dishonest. While it ies not

possible tc enumerate the varicus factors for and
against the stay of disciplinary praceedings, we
found it necessary to enphasise scmei of the
irportant consideraticns in view of the fact that
very often the disciplinary prorceedings are being
stayed for long pericd rending . ecririnal

proceedings. £Stay «of disciplinary proceedings

cannot be and should not ke a matter of courese.

All the relevant factcre, for and against shonld
be weighed and a decision taken kreeping in view
the variocus principles laid down in the decision
referred to above."

5.2.2 In Paul Anthony's case the same Juestion fell for
ccnsideration of the Zupreme Court. The aprellant therein
was appointed as the Security Office in BPharat Gold Mines
Ltd., & Gecvernment underftalking. In the raid conducted by
the 3Buperintendent <¢f Fclice at his house geld was
recovered. A criminal case was registered aéainst hir and
he was placed under suspension on 2.6,1925, On 4.6.19585 a
chargesheet wae isesuwed propoceing a regular departmental
inguiry with regerd tc¢ fthe reccvery of qgold from his
house. The appellant did nect participate in the
Cepartmental proceedings. The proceedings were concluded.
The appellant was found guilty 2nd was diswmissed frorm
service. Thereafter he was ac-quitted in criminal case. His
prayer for reinstatement was rejected. He challenged the
validity of dismissal. When the matter feachsd the Supreme
Court, the Zupreme Court after referring to the relevants
judgments again vrestated the 1law on the peoint with

following chbservations:-

nsicns which are deducikle from,

4
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varicous decisicns of this court referred'to abcve
are: |

i) Departmental proceedings and proceedings in a
cririnal case can proceed simultanecusly as there
is no bar in their keing conducted
simultanecusly, though separately.

ii) If the departmental proceedings and the
criminal case are hLased cn identical and similar
set of facts and the charge in the criminal case
against the delinguent emrployee ie of a grave
nature which inveoclves complicated cuesticns of
law and fact, it weculd ke desirable to stay the
departmental proceedings till the conclusions of
the criminal case.

iii) Whether the nature of charge in a crimrinal
case is grave and whether complicated Juesticn of
fact and 1law are invcolved in that case, will
depend upcn the nature of offence, the nature of
the rcase 1launched against the empleoyee on the
basis of evidence and material ccllected against
him during investigation cr as reflected in the
-chargesheet.

iv) The factors mentioned at i) and iii) ahkaove
cannot ke considered in isclatien teo stay the
Departmental proceedings kmt due regard has fo be
given to the fact that the departmental
proceedings cannot be undnly delayed;

v) If the .criminal case dces not proceed or its
dispoeal is being unduly delayed, the
departmental sroceedings, even 1if they were
stayed on account ~f the pendency of the criminal
case, can Le resumed and proceeded with =o as to
conclude ther at an early date, s=o that if the
erplcyee is fcund not gnilty hie honcur may ke
vindicated and in «case he 1is found gnilty,
adrinistraticn may get vrid him at the earliest.”

5.2.2 Fur;her, in Lalit Peopli's case (supra) the Apex
Ceurt has held that approach in disciplinary and cririnal
proceedings are different.

5.3 The judgment of the Zupreme Tcurt in E.F.Meena's

case, Paul Anthony's case as well as Lalit Popli's case

&
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(cited supra) makes it clear that departmental proceedings
and rroceedings in criminal = caze can proceed
simultanecusly end rmwerely hLecanse a criminal case is
rending, the departmental proceddings are not to ke stayed
as a rule. Departmental prcceedings have to be concluded
ags expeditonely as possible because their purpose is to
keep perscns with ocuesticonable background out of the
adrinistraticon so as to protect it. It is well known that
cririnal casés take & 1lcng time teo reach conclusion.
IInless prejudice is imminent on account of presence of
identical facts and complicated cuestiocn of law and facts
in kcth the proceedings and on acocunt of the grave nature
of charge, departmental proceedings cannct be stayed on
the speculative teascn that the disclosure of defence will
prejudice the delinouent, becuase that will be harmful to
the adrinistration. But in this cconnecticon ne hard and
fast rule can be 1laid down and each case will have to ke
decided against the backdrop <f its peculiar facts and
circumratances. Deparimental proceedings and criwrinal csse

cperate in distinct fields. The  purpose ¢f criminsal case

ig to punich a perscn for the aoffence he had committed.

The rpurpcse of departmental proceedings is to clear out

nndegirahle elementz freowm the administraztion so as to

prevent vices like covruption from -percolating  in- ite

layers. There is a wvast differencz in the nature and

conduct <%  these twe proceedings. It is enly in

excepticonal cageg  where depavtmental proceedings  and

criginal <~ase are baszd con identical facts and the charge

in the criminal case g of & grave nature which invclves

b

corplicated cuesiicon <f law and fact that deapartwental

proceedings and crimipnzl cese fan proceed simultoenscusly

the
W

Y

and it i& n:icessavy Lo see whither on the basis «of

tan
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evidence ccllected it csn ke said that the charge is grave
involving ccrplicated questiecns of law and fact these
factors cannct be considered in isolation to stay the
departmentsl prcceedings, but regard must be had to the
facte that the departmwental proceedings cannét be unduly
delayed and if the criminal case ies unduly delayed, the
departrental proceedings, even if they are stayed must be
resured.

5.4 " In the instant case, it cannct be said that the
charge in the criminal case is cf » gravé nature which
involves complicated auestien of law and facts. .The
applicent was working as Head Clerk during the period
1932-55. He in ccnnovance with Sﬁri Eahadur Chand Chauhan
alis Bahadur Singh, a railway erployee earlier working and
posted as Head Clerk with an intention to get mwany
Candidates selected by wronginl means,.fér varicus posts
in the DKM .cffice, Western Failway, Ajwer, contacted
various poor seri-literate jeblesse vyouth and wrcngly
induced ther by giving false assurance of prccuring Jjob
for ther in the railway Deptt. and unauthoriseld demanded

nd &accepted undue pecuniery advantage from them. The

[v1}

facte are sinple. Similarity of facts, assuming it is
there, will not by itself be sufficient hkecause in west
cases similarity mway exist. What is important is that the
present csce dceg not invelve any corplicated guestion of

law and factes. Further, the learned counsel for the

)

pplicant has nct pleaded and argued as te how the present
case involves corplicates question of iaw and facts so
that the departmrental proceedings should ke stayed in the
inétant case. The departmwental proceedings is adopted for
the purpcse cf dealing with a rase of wisconduct under the

Rules and FRegulaticns governing the service c¢f the

%
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employer. On the other hand, a criminal pr059cuticn is a
proceeding fer the purpose cf dealing with a vinlation of
the penal law of the land. The standard of procf in a
criminal trial is a ﬁroof beyond reascnahle doubt. In a
depértwental proceedings, the charge of wisconduct has to
be established on a prepconderance of probabilities. The
applicable rules cf substantive law, of e&idence and of
procedure which govern departmental proceedings, are
dintinct from those which govern criminal presecutions.

5.5 Thus, we are of the firm view that the applicant
has not mede ocut any cese for staying the departrental
proceedings or faor keeping the departmental proceedings in
abeyance till the conclusion éf the trial in crimrinal
case. Similarly, we are of the view that the judgment of
this Tribunal rendered in ©OA HNea. E£82/2002 decided on
18.8.2003 ie net of any hélp tec the applicant in as much
as in that case this Tribunal in Paras 10.1 and 10.2 held
that the <charge in criminal case of taking bribe is
certéinly cf grave nature and furtﬁer that 1in case
disciplinary proceedings are continued, the defence of the
applicant in criminal case may be prejudiced. The learned
counsel fcr the respondenﬁs agrued that finding given by
this Tribunal in that case has bLeen arrived at withont
reccrding any reason whatscever, cannct Lhe made applicable
in the instant case. He further argued that in éase the
finding of the Tribunal in Ramrji Lal Heelam's case (sqpra)
to the effect that (i) "the charge in the criminal case of
taking bribe is certainly cf grave nature" and (ii) " it
cannct be denied that, if the disciplinary proceedings are
continued, the defence of the applicant in criminal case
may be prejudiced", if accepted as abstract prepcsition of

law then the Jdisciplinary proceedings in every case will

8
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have to Le stayed which view is rcontrary to the law laid
down by the'Apéx Court in the case of Capt. M.Paul Anthory
(supra). BSuffice it to say that unless the prejudice is

irmminent «<n ccunt of presence of identical facts and

Y]
[»}

complicated question of law and facts in koth the
proceedings and on account of grave nature of the charge,
departmental proceedings cannct ke stayed on the
specnlative reascon that the disclosure of defence will
prejudice the delinguent, because that will Le ﬁarmful to
the administraticn. But in this connecticn no hard and
fast rule ran ke laid down and each case will have to be

decided against the background of its perunliar facts and

circumstances.

5.6 Anyhow, since we had already held that in the
instant case it cannct he said fhat the charge in c¢riminal
cace 1is of grave nature which inveolves complicated
question of law and facts as such the ratic laid down by
the BApex Zecurt in the case of M.Paul Anthcony is fully

attracted in the instant case.

6. For the reascns stated abecve, this 02 is
dismissed &at the =admissicon stage with nec order as to

costs.

e 8 5
(A,K_Eﬁﬁm (u.L.cHaUEAY)

MEMBEER (A) Member (J)

-————



